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Dear Clients:

The last several years have seen an exponential increase in class action and collective action
litigation involving workplace issues. The present economic climate is likely to fuel even more
lawsuits. The stakes in this type of employment litigation can be extremely significant, as the
financial risks of such cases are enormous. More often than not, class actions adversely affect
the market share of a corporation and impact its reputation in the marketplace. It is a legal
exposure which keeps corporate counsel and business executives awake at night.

Defense of corporations in complex, high-stakes workplace litigation is one of the hallmarks of
Seyfarth Shaw’s practice. Through that work, our attorneys are on the forefront of the myriad of
issues confronting employers in class action litigation.

In order to assist our clients in understanding and avoiding such litigation, we are pleased to
present the 2011 Edition of the Seyfarth Shaw Annual Workplace Class Action Litigation Report.
This edition, authored by the class action attorneys in our Labor & Employment Department,
contains a circuit-by-circuit and state-by-state review of significant class action rulings rendered
in 2010, and analyzes the most significant settlements over the past twelve months in class
actions and collective actions. We hope this Annual Report will assist our clients in
understanding class action and collective action exposures and the developing case law under
both federal and state law.

Very truly yours,

J. Stephen Poor
Firm Managing Partner
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Our Annual Report analyzes the leading class action and collective action decisions of 2010
involving claims against employers brought in federal courts under Title VII of the Civil Rights
Act of 1964 (“Title VII”), the Age Discrimination in Employment Act (“ADEA”), the Fair Labor
Standards Act (“FLSA”), the Employee Retirement Income Security Act (“ERISA”), and a host of
other federal statutes applicable to workplace issues. The Report also analyzes class action
and collective action rulings involving claims brought against employers in all fifty state court
systems, including decisions pertaining to employment laws, wage & hour laws, and breach of
employment contract actions. The key class action and collective action settlements over the
past year are also analyzed, both in terms of gross settlement dollars in private plaintiff and
government-initiated lawsuits as well as injunctive relief provisions in consent decrees. Finally,
the Report also discusses important federal and state court rulings in non-workplace cases
which are significant in their impact on the defense of workplace class action litigation. In total,
there are 849 decisions analyzed in the Report.

The cases decided in 2010 foreshadow the direction of class action litigation in the coming year.
One certain conclusion is that employment law class action and collective action litigation is
becoming ever more sophisticated and will continue to be a source of significant financial
exposure to employers well into the future. Employers also can expect that class action and
collective action lawsuits increasingly will combine claims under multiple statutes, thereby
requiring the defense bar to have a cross-disciplinary understanding of substantive employment
law as well as the procedural peculiarities of opt-out classes under Rule 23 of the Federal Rules
of Civil Procedure and the opt-in procedures in FLSA and ADEA collective actions.

This report represents the collective contributions of a significant number of our colleagues at
Seyfarth Shaw LLP. We wish to thank and acknowledge those contributions by Richard L.
Alfred, Lorie Almon, Raymond C. Baldwin, Brett C. Bartlett, Edward W. Bergmann, Jeffrey
Berman, Rebecca Bjork, Daniel Blouin, Benjamin D. Briggs, Rebecca Bromet, William M.
Brown, Michael J. Burns, Rob J. Carty, Jr., Mark A. Casciari, Edward Cerasia, John L. Collins,
Brian Cousin, Ariel Cudkowicz, Patsy Cullison, Catherine M. Dacre, Joseph R. Damato,
Christopher J. DeGroff, Gilmore F. Diekmann, Jr., Alex Drummond, Brigitte Duffy, William F.
Dugan, Noah A. Finkel, Timothy F. Haley, David D. Kadue, Lynn Kappelman, Raymond R.
Kepner, Mary Kay Klimesh, Ronald J. Kramer, Richard B. Lapp, Kari Erickson Levine, Laura
Maechtlen, Richard P. McArdle, Kristen McGurn, Jon Meer, John F. Meyers, Ian H. Morrison,
Camille A. Olson, Andrew Paley, Steven Pearlman, Kate Perrelli, Thomas J. Piskorski, George
E. Preonas, David Ross, Jeffrey K. Ross, David J. Rowland, Alfred L. Sanderson, Fredrick T.
Smith, Kenneth D. Sulzer, Diana Tabacopoulous, Joseph S. Turner, Peter A. Walker, Tim M.
Watson, Robert S. Whitman, Thomas Wybenga, and Kenwood C. Youmans.

Our goal is for this Report to guide clients through the thicket of class action and collective
action decisional law, and to enable corporate counsel to make sound and informed litigation
decisions while minimizing risk. We hope that you find the Seyfarth Shaw Annual Workplace
Class Action Litigation Report to be useful.

Gerald L. Maatman, Jr./General Editor
Co-Chair, Complex Discrimination Litigation
Practice Group of Seyfarth Shaw LLP

January 2011
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The Report uses the Bluebook citation format. As corporate counsel utilize the Report for
research, we have attempted to cite the West bound volumes wherever possible (e.g., Dukes, et
al. v. Wal-Mart Stores, Inc., 609 F.3d 222 (9th Cir. 2010)). If a decision is unavailable in bound
format, we have utilized a LEXIS cite from its electronic database (e.g., Bamgbose, et al. v.
Delta-T Group, Inc., 2010 U.S. Dist. LEXIS 10681 (E.D. Pa. Feb. 8, 2010)), and if a LEXIS cite
is not available, then to a WESTLAW cite from its electronic database (e.g., In Re Washington
Mutual, Inc. Securities, Derivative And ERISA Litigation, 2010 WL 4272567 (W.D. Wash.
Oct. 12, 2010)). If a ruling is not contained in an electronic database, the full docketing
information is provided (e.g., Cavallaro v. UMass Memorial Health Care, Inc., Case No. 09-CV-
40181 (D. Mass. Dec. 20, 2010)).

Search Functionality

This Report is fully searchable. Case names, Rule 23 terms, and class action topics can be
searched by selecting Edit and then Find (or Ctrl+F), and then by typing in the word or phrase to
be searched, and then select either Next or hit Enter.
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References are made to Rule 23 of the Federal Rules of Civil Procedure and 29 U.S.C. § 216(b)
throughout this Report. These are the two main statutory sources for class action and collective
action decisional law. Both are procedural devices used in federal court for determining the
rights and remedies of litigants whose cases involve common questions of law and fact. The
following summary provides a brief overview of Rule 23 and § 216(b).

Class Action Terms

The Report uses the term class action to mean any civil case in which parties indicated their
intent to sue on behalf of themselves as well as others not specifically named in the suit at some
point prior to the final resolution of the matter. This definition includes a case in which a class
was formally approved by a judge (a certified class action), as well as a putative class action, in
which a judge denied a motion for certification, in which a motion for certification had been
made but a decision was still pending at the time of final resolution, or in which no formal motion
had been made but other indications were present suggesting that class treatment was a
distinct possibility (such as a statement in a complaint that the plaintiffs intended to bring the
action on behalf of others similarly-situated).

Although certified class actions may receive considerable attention if they are reported publicly,
defendants also must confront putative class actions that contain the potential for class
treatment as a result of filing a motion for certification or because of allegations in the original
complaint that assert that the named plaintiffs seek to represent others similarly-situated. Even
if such cases are never actually certified, the possibility of the litigation expanding into a formal
class action raises the stakes significantly, perhaps requiring a more aggressive (and costlier)
defense or resulting in a settlement on an individual basis at a premium.

Rule 23

Rule 23 governs class actions in federal courts, and typically involves lawsuits that affect
potential class members in different states or that have a nexus with federal law. Rule 23
requires a party seeking class certification to satisfy the four requirements of section (a) of the
rule and at least one of three conditions of section (b) of the rule. Under U.S. Supreme Court
precedent, a district court must undertake a “rigorous analysis of Rule 23 prerequisites” before
certifying a class. General Telephone Co. of Southwest v. Falcon, 457 U.S. 147, 161 (1982).
More often than not, plaintiffs will support their motion for class certification with deposition
testimony, declarations of putative class members, and expert opinions in the form of affidavits
of expert witnesses. Courts often observe that the appropriate analysis in reviewing this
evidence is not equivalent to an examination of the merits or a battle between the parties’
experts. Rather, the salient issue is whether plaintiffs’ legal theories and factual materials
satisfy the Rule 23 requirements.

The Rule 23(a) requirements include:

• Numerosity – The individuals who would comprise the class must be so numerous that
joinder of them all into the lawsuit would be impracticable.

• Commonality – There must be questions of law and fact common to the proposed class.
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• Typicality – The claims or defenses of the representative parties must be typical of the
claims and defenses of putative class members.

• Adequacy of Representation – The representative plaintiffs and their counsel must be
capable of fairly and adequately protecting the interests of the class.

Once a plaintiff establishes the four requirements of Rule 23(a), he or she must satisfy one of
the three requirements of Rule 23(b). In practice, a plaintiff typically establishes the propriety of
class certification under either Rule 23(b)(2) or Rule 23(b)(3) in an employment-related case.

Because application of each rule depends on the nature of the injuries alleged and the relief
sought, and imposes different certification standards on the class, the differences between Rule
23(b)(2) and (b)(3) are critical in employment-related class action litigation. In the words of the
rule, a class may be certified under Rule 23(b)(2) if the party opposing the class “has acted or
refused to act on grounds generally applicable to the class, thereby making appropriate final
injunctive relief or corresponding declaratory relief with respect to the class as a whole.” In
other words, plaintiffs seeking to certify class actions under Rule 23(b)(2) are restricted to those
cases where the primary relief sought is injunctive or declaratory in nature. Rule 23(b)(2) does
not extend to cases in which the appropriate final relief relates exclusively or predominantly to
money damages. Rule 23(b)(2) provides for a binding litigation order as to all class members
without guarantees of personal notice and the opportunity to opt-out of the suit.

Rule 23(b)(3) is designed for circumstances in which class action treatment is not as clearly
called for as in Rule 23(b)(1) and Rule 23(b)(2) situations, when a class action may
nevertheless be convenient and desirable. A class may be certified under Rule 23(b)(3) if the
court finds that questions of law or fact common to the members of the class predominate over
any questions affecting only individual members, and that a class action is superior to other
available methods for the fair and efficient adjudication of the controversy. Pertinent
considerations include the interest of the members of the class in individually controlling the
prosecution of separate actions; the extent and nature of any litigation concerning the
controversy already commenced by members of the class; the desirability of concentrating the
litigation of the claims in one particular forum; and the difficulties likely to be encountered in the
management of a class action.

To qualify for certification under Rule 23(b)(3), therefore, a class must meet not only the
requirements of Rule 23(a), but also two additional requirements: “(1) common questions must
predominate over any questions affecting only individual members; and (2) class resolution
must be superior to other available methods for the fair and efficient adjudication of the
controversy.” Amchem Products, Inc. v. Windsor, 521 U.S. 591, 615 (1997). While the
common question requirement of Rule 23(a)(2) and the predominance requirement of Rule
23(b)(3) overlap, the predominance requirement is more stringent than the common question
requirement. Thus, even though a case may present common questions of law or fact, those
questions may not always predominate, and class certification would be inappropriate.

Rule 23(b)(3) applies to cases where the primary relief sought is money damages. The
Supreme Court has determined – in Ortiz v. Fibreboard Corp., 527 U.S. 815 (1999) – that unlike
in Rule 23(b)(2) class actions, each class member in a Rule 23(b)(3) class action for money
damages is entitled as a matter of due process to personal notice and an opportunity to opt-out
of the class action. Accordingly, Rule 23(c)(2) guarantees those rights for each member of a
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class certified under Rule 23(b)(3). There are no comparable procedural guarantees for class
members under Rule 23(b)(2).

29 U.S.C. § 216(b)

This statute governs multi-plaintiff lawsuits under the ADEA and the FLSA. Generally, such
lawsuits are known as collective actions (as opposed to class actions).

Under 29 U.S.C. § 216(b), courts generally recognize that plaintiffs and other “non-party”
individuals may not proceed collectively until they establish that that they should be permitted to
do so as a class. Under § 216(b), courts have held that “similarly-situated” individuals may
proceed collectively as a class. The federal circuits have not agreed on the standard according
to which such a class should be certified. Two competing standards for certification are
recognized.

The first approach adopts the view that the “similarly-situated” inquiry is coextensive with the
procedure used in class actions brought pursuant to Rule 23. Using this methodology, the court
analyzes the putative class for factors including numerosity, commonality, typicality, and
adequacy of representation. This typically occurs after some discovery has taken place. This
approach is unusual and is not favored.

The second approach is a two-tiered approach involving a first stage conditioned certification
process and a second stage potential decertification process. It is more commonly used and is
the prevailing test in federal courts. In practice, it tends to be a “plaintiff-friendly” standard.

In the context of the first stage of conditional certification, plaintiffs typically move for conditional
certification and permission to send notices to prospective class members. This generally
occurs at an early stage of the case, and often before discovery even commences. Courts have
held that a plaintiff’s burden at this stage is minimal. A ruling at this stage of the litigation often
is based upon allegations in the complaint and any affidavits submitted in favor of or in objection
to conditional certification.

Courts have not clearly defined the qualitative or quantitative standards of evidence that should
be applied at this stage. Courts are often reluctant to grant or deny certification on the merits of
a plaintiff’s case. This frustrates defendants with clearly meritorious arguments in defense of
the litigation, such as those based on compelling proof that would establish the exempt status of
the plaintiffs and other employees alleged to be similarly-situated.

Instead, courts appear to find the most convincing proof that certification is improper based on
evidence that putative class members perform different jobs in different locations or facilities,
under different supervisors, and potentially pursuant to differing policies and practices. Courts
also have held that certification is inappropriate when individualized inquiries into applicable
defenses are required, such as when the employer asserts that the relevant employees are
exempt.

Where conditional certification is granted, a defendant has the opportunity to request that the
class be decertified after discovery is wholly or partially completed in the subsequent, second
stage of decertification. Courts engage in a more rigorous scrutiny of the similarities and
differences that exist amongst members of the class at the decertification stage. The scrutiny is
based upon a more developed, if not entirely complete, record of evidence. Upon an
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employer’s motion for decertification, a court assesses the issue of similarity more critically and
may revisit questions concerning the locations where employees work, the employees’
supervisors, their employment histories, the policies and practices according to which they
perform work and are paid, and the distinct defenses that may require individualized analyses.

Opt-In/Opt-Out Procedures

Certification procedures are different under Rule 23 and 29 U.S.C. § 216(b). Under Rule
23(b)(2), a court’s order binds the class; under Rule 23(b)(3), however, a class member must
opt-out of the class action (after receiving a class action notice). If he or she does not do so,
they are bound by the judgment. Conversely, under § 216(b), a class member must opt-in to
the lawsuit before he or she will be bound. While at or near 100% of class members are
effectively bound by a Rule 23 order, opt-in rates in most § 216(b) collective actions typically
range from 10% to 30%.
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The plaintiffs’ employment bar filed and prosecuted significant class action and collective action lawsuits
against employers in 2010. As this Report reflects, federal and state courts addressed a myriad of new
theories and defenses in ruling on class action and collective action litigation issues.

A. Introduction And 2010 Trends

Developments over the past year manifest multiple trends that impact employers. Eight developments are
particularly significant to Corporate America.

First, 2010 was the year of big headlines in employment discrimination class actions. Those headlines
involved the biggest employment class action trial verdict ever – the $250 million verdict in Velez, et al. v.
Novartis Pharmaceuticals Corp. in May of 2010 – and its subsequent settlement two months later for $175
million. This fueled a four-fold increase in the monetary value of the top ten employment discrimination
class action settlements. As success by the plaintiffs’ bar often prompts copy-cat litigation filings, these
headlines are likely to encourage more class actions in the future as well as enhanced settlement demands
by the plaintiffs’ bar to resolve their cases.

Second, 2010 also spawned landmark Rule 23 decisions. None was bigger than the ruling by the Ninth
Circuit in Dukes, et al. v. Wal-Mart Stores, Inc. on April 26, 2010, and the subsequent grant of certiorari in
the case by the U.S. Supreme Court on December 6, 2010. In a 6 to 5 en banc opinion, the Ninth Circuit
upheld in part certification of the largest employment discrimination class action ever – a pay and
promotions class of approximately 1.5 million female workers. The Supreme Court’s grant of certiorari put
the Ninth Circuit’s decision in flux and other decisions on hold, while the class action bar awaits the next
chapter in the litigation. The Supreme Court’s expected ruling in Dukes in 2011 is apt to be a bellwether
decision. The key Rule 23 employment discrimination rulings of 2010 are analyzed in Chapter III of this
Report.

Third, the continued economic challenges and low hiring rates during 2010 fueled more class action and
collective action litigation. Most significantly, the plaintiffs’ bar increased the pace of collective action filings
under the Fair Labor Standards Act (“FLSA”) seeking recovery for unpaid work time and overtime wages.
These conditions spawned more employment-related case filings, both by laid-off workers and government
enforcement attorneys. In turn, this resulted in higher settlement numbers (especially in government-
initiated lawsuits and wage & hour litigation). Even more class action litigation is expected in 2011, as
businesses continue to re-tool their operations.

Fourth, by sheer numbers, wage & hour litigation continued to out-pace all other types of workplace class
actions. In turn, this trend also was manifest in more wage & hour class action and collective action
decisions by federal and state court judges than any other area of workplace litigation. It also reflected the
fact that in terms of case filings, collective actions pursued in federal court under the FLSA outnumbered all
other types of private class actions in employment-related cases. As a result, FLSA collective actions
produced more rulings in 2010 than class actions for employment discrimination or under ERISA.
Significant growth in wage & hour litigation also was centered at the state court level, and especially in
California, Florida, Illinois, New Jersey, New York, Massachusetts, Minnesota, Pennsylvania, and
Washington (the key FLSA decisions of 2010 are analyzed in Chapter V and the leading state wage & hour
rulings over the past year are examined in Chapter VII). This trend is likely to continue in 2011.

Fifth, the mid-term election results in 2010 – with Democratic losses and Republican gains in the U.S.
Congress – also contributed to heightened workplace litigation exposures for employers. As Democratic
legislative initiatives for labor and employment reform stalled, the Obama Administration continued to ramp
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up its enforcement efforts through the U.S. Equal Employment Opportunity Commission (“EEOC”) and the
U.S. Department of Labor (“DOL”). The Obama Administration’s emphasis on regulation and
administrative enforcement also spawned more government-initiated litigation over workplace issues.
Those efforts are expected to intensify as the Obama Administration’s policy goals, which may be thwarted
in the U.S. Congress, are advanced through agency regulation and government enforcement litigation.
Many state labor departments are following this lead. Increased funding for the DOL and the EEOC also
resulted in the recruitment and training of more DOL and EEOC attorneys and investigators; it is expected
that employers will encounter more investigations – and more governmental enforcement lawsuits – in
2011 as the augmented staffs of the DOL and EEOC carry out their law enforcement functions. Even more
aggressive government enforcement litigation is likely in the coming year.

Sixth, the Class Action Fairness Act of 2005 (“CAFA”) continued to have significant effects on workplace
litigation, and most significantly on wage & hour class actions filed in state court. The past twelve months
saw evolving case law on jurisdictional issues under the CAFA (the key rulings of 2010 interpreting the
CAFA are analyzed in Chapter VIII of this Report). As the plaintiffs’ bar continues to devise techniques to
adapt to the CAFA, rulings on the scope, meaning, and application of the law are already numerous for a
statute of such recent vintage. In this respect, CAFA-related law continued to mature quickly in the Ninth
Circuit, as the high volume of California-based wage & hour class action filings resulted in a deluge of
CAFA removals in California federal courts in 2010.

Seventh, the class action plaintiffs’ bar has been able to cultivate new strategies in response to fast paced
developments in Rule 23 and § 216(b) case law. This fosters quick evolution in legal theories, which in
turn impacts defense litigation strategies. As a result, cutting-edge developments evolve and quickly
spread throughout the substantive areas encompassed by workplace class action law (the key
developments in this area are discussed in Chapter IX of this Report).

Eighth and finally, the financial stakes in workplace class action litigation increased in 2010. Plaintiffs’
lawyers have continued to push the envelope in crafting damages theories to expand the size of classes
and the scope of recoveries. These strategies resulted in a series of massive settlements in nationwide
class actions (the leading class action and collective action settlements for 2010 are discussed in
Chapter II), particularly in the context of employment discrimination and wage & hour litigation. This trend
is also unlikely to abate in 2011.

B. Key Developments In Workplace Class Action Litigation In 2010

While shareholder and securities class action filings experienced only a slight uptick in 2010, employment-
related class action filings increased dramatically. Anecdotally, surveys of corporate counsel confirm that
workplace litigation – and especially class actions, multi-plaintiff lawsuits, and government enforcement
litigation – continues to drive corporate legal budget expenditures, as well as the type of legal dispute that
causes the most concern for their companies.

In terms of key decisions, there was no class action ruling in 2010 quite like Dukes, et al. v. Wal-Mart
Stores, Inc., 603 F.3d 571 (9th Cir. 2010), a Title VII gender discrimination case challenging pay and
promotions involving 1.5 million class members. On April 26, 2010, an en banc panel of the Ninth Circuit
affirmed the certification order in Dukes by a 6 to 5 vote. A detailed analysis of the Ninth Circuit ruling in
Dukes is contained in Appendix I at page 617 of the Report. Wal-Mart subsequently filed a petition for



Annual Workplace Class Action Litigation Report: 2011 Edition

Seyfarth Shaw LLP 3

certiorari with the U.S. Supreme Court, which was granted on December 6, 2010.1 A future ruling by the
Supreme Court in Dukes is likely to be one of the top class action developments in 2011 and beyond.

Employment discrimination, ERISA, and FLSA litigation filings increased over the past year. FLSA and
employment discrimination cases spiked sharply, and outpaced ERISA filings. Based on statistics from
PACER filings with the Administrative Office of the U.S. Courts, employment discrimination lawsuits
increased to 14,559 in 2010 from 13,720 in 2009; ERISA lawsuits increased to 9,038 in 2010 from 8,944 in
2009; and FLSA lawsuits increased to 6,761 in 2010 from 6,120 in 2009.2 Since the majority of FLSA
filings were on behalf of groups of employees, wage & hour class actions and collective actions out-paced
filings of class actions for employment discrimination and ERISA violations. In turn, while plaintiffs
continued to achieve initial certification of wage & hour collective actions, employers also secured several
significant victories in defeating conditional certification motions and obtaining decertification of § 216(b)
collective actions. Given the trickle-down phenomenon of class action settlements (and the increased
awareness of wage & hour issues by workers), it is expected that the pursuit of nationwide FLSA collective
actions by the plaintiffs’ bar will continue in 2011.

A new case law trend in 2010 focused on workplace arbitration agreements and their enforceability and
impact in the class action context. While no one suggests that the sun is setting on workplace class
actions, the Supreme Court’s ruling in Stolt-Nielsen S.A., et al. v. Animalfeeds International Corp., 130 S.
Ct. 1758 (2010), arms employers with additional ammunition to confront class action litigation through
drafting of comprehensive workplace arbitration programs. Stolt-Nielsen quickly spawned several rulings in
employment discrimination and wage & hour class actions, thereby demonstrating the importance of this
development for employers utilizing arbitration agreements. This development is likely to accelerate, as
the Supreme Court considers state law limits on class action waivers in Concepcion, et al. v. AT&T
Mobility, a case scheduled for decision in the Spring of 2011.

On the wage & hour front, a confluence of factors contributed to an ever-increasing number of claims. In
one respect, 2010 might be termed the “Year of the Misclassified Worker” class action lawsuit based on
end-of-the-year figures that show a sharp increase in crackdowns this year by state and federal authorities,
and filings by class action lawyers in pursuing private lawsuits against companies that allegedly misclassify
employees. Employers utilizing independent contractors were the focus of intense litigation scrutiny on
these fronts. Approximately 20 states and scores of municipalities passed laws in the past two years that
make it easier to force employers to reclassify independent contractors as employees and seek unpaid
taxes, or authorizing claims for “wage theft.” Likewise, the DOL’s enforcement litigation resulted in
employers paying $6.5 million in back wages to 5,261 employees in fiscal 2010, up sharply from $2.6
million obtained for 2,190 employees in 2009. The DOL and Internal Revenue Service (“IRS”) also
increased their budgets and staffs to identify and audit employers and their classifications of workers, as
well as implementing its new “Plan/Prevent/Protect” enforcement strategy.

Due to the enormous financial stakes, trials of class actions continue to be rare, and verdicts in these trials
rarer still. However, 2010 witnessed the largest employment discrimination class action trial verdict ever –
the $250 million verdict in Velez, et al. v. Novartis Pharmaceuticals Corp., Case No. 04-CV-9194 (S.D.N.Y.)
following a seven-week trial in the Spring of 2010. After the verdict, the parties promptly settled the class

g1 Dukes, et al. v. Wal-Mart Stores, Inc., 2010 U.S. LEXIS 9588 (U.S. Dec. 6, 2010) (No. 10-277).

2 Administrative Office of the U.S. Courts, PACER Case Locator, https://pcl.uscourts.gov/search (last visited
Jan. 3, 2011).
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action for $175 million on July 14, 2010. The settlement is one of the largest employment discrimination
class action settlements ever.

If trials of class actions were rare, settlements of class actions in 2010 reflected a continuing trend from
past years, in which significant monetary payments were made in mega-class actions with nationwide
classes. Settlements in FLSA collective actions and ERISA class actions once again outpaced
employment discrimination class action settlements in terms of overall settlement values. In turn,
settlement amounts in wage & hour class actions and government enforcement lawsuits experienced
significant increases over 2009 figures. In closing the year, plaintiffs secured a $57 million verdict in a
wage & hour class action in Rekhter, et al. v. Washington Department of Social And Health Services, Case
No. 07-2-895-5 (Thuston County, WA), on December 20, 2010.

Finally, case law developments under the CAFA accelerated in 2010. The statute has had profound effects
on litigation strategy and the structuring of underlying class actions. In this context, the CAFA’s impact on
workplace class actions is both varied and evolving. Class actions and collective actions under Title VII,
the ADEA, the FLSA, and ERISA typically are brought in federal court. The CAFA may have limited impact
on strategic decisions in those cases relative to choice of venue in a federal court or state court. Class
actions in state law-based wage & hour litigation are another matter. The plaintiffs’ bar and defense bar
alike continue to confront novel CAFA issues in wage & hour cases, as the fight over venue is often a key
driver of exposure and risk. On the one hand, employers sued in state law wage & hour class actions are
increasingly confronted by plaintiffs’ lawyers seeking to avoid removal to federal court by various
stratagems, including prayers for relief of less than $5 million, the filing of multiple “baby” class action
claims on behalf of fewer than 100 plaintiffs, and limiting the scope of the class to residents of one state.
On the other hand, defense counsel seeking (often successfully) to dismiss state law claims pursued by
plaintiffs with FLSA claims in “hybrid” wage & hour class actions in federal court argue that judges should
not exercise supplemental jurisdiction over the state law claims. Federal courts, in turn, are increasingly
confronted with questions of whether original jurisdiction exists under the CAFA over such hybrid state law
claims, and employers also may face a two front litigation war – one in federal court and the other in state
court – depending on resolution of those CAFA issues. These litigation issues continue to shape class
action practice and defense strategy, and are likely to do so for the foreseeable future.

C. Implications Of These Developments For 2011

A certitude of the modern American workplace is that class action and collective action litigation has
become very attractive to the plaintiffs’ bar. Passage of the CAFA had little impact on the pace and volume
of overall workplace class action filings in 2010. Instead, the impact of the CAFA has been limited primarily
to determine venue, which often has a dramatic impact on the outcome of workplace class actions.

The U.S. Supreme Court’s acceptance of three cases for review in 2010 – Dukes, et al. v. Wal-Mart Stores,
Inc., Concepcion, et al. v. AT&T Mobility, and In Re Baycol – may signal a coming transformation of Rule
23 law in 2011. Depending on how the Supreme Court rules in these cases next year, the world of class
action litigation could change dramatically. Dukes presents the Supreme Court with the opportunity to
elucidate how much, for purposes of Rule 23(a), class members must have in common for a class action to
be certified and the extent to which under Rule 23(b)(2) claims for money damages impact certification. In
Re Baycol presents the Supreme Court with the question of whether certification determinations are
preclusive, while Concepcion concerns whether arbitration agreements barring class actions cannot be
struck down based on state law contract doctrine. Depending on how the Supreme Court approaches
these class action issues, 2011 may well be a transformative year in Rule 23 law; one possible outcome for
employers is a new litigation playing field where the commonality requirement is eased or becomes more
strict (as to the degree class members will have to show that their common questions of law and fact also
have common answers). Plaintiffs may face a Rule 23 world in which, if they fail to certify their class they
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may be precluded from trying again, perhaps even if they were not class representatives, and in which
consumers – and by extension, employees – will be almost universally barred from bringing class actions in
arbitration (assuming corporations would choose not to have an explicit arbitration provision barring class-
wide treatment).

Meanwhile, on the governmental enforcement front, the EEOC intensified its litigation filings in 2010. The
Commission continues to follow through on the strategic enforcement and litigation plan it announced in
April of 2006; that plan centers on the government bringing more systemic discrimination cases affecting
large numbers of workers. The EEOC’s prosecution of pattern or practice lawsuits is now an agency-wide
priority. As a result, the EEOC is focusing its investigations and resources on systemic discrimination
issues. Many of the high-level investigations started in 2006 mushroomed into the institution of EEOC
pattern or practice lawsuits in 2009 and 2010. Under the Obama Administration, increases in funding have
expanded the number of investigators and attorneys, and it is expected that the EEOC will partner with the
U.S. Department of Justice in pursuing more employment discrimination systemic litigation against both
public and private employers in 2011. The Commission’s 2010 Annual Report announced that it expects a
dramatic shift in the composition of its litigation docket from smaller individual cases to pattern or practice
lawsuits on behalf of larger groups of workers.3 Thus, employers are likely to face even more such claims
in 2011.

ERISA class action litigation is also expected to accelerate in 2011. The relatively negative economic
conditions over the past 24 months, as well as the sub-prime mortgage meltdown, surely will continue to
affect the course of ERISA class action litigation in 2011. As in other areas, increased government action
also will impact plan sponsors and fiduciaries. The DOL has stepped up its regulatory and enforcement
efforts and continues to push for a broad definition of who is a fiduciary under its regulations and to oppose
employers’ efforts at early dismissal of ERISA class actions. As employers modify their employee benefits
packages in light of the economy, they will likely face litigation challenges from disappointed employees.
Finally, plaintiffs and employers await the Supreme Court’s decision in Cigna v. Amara, regarding the
extent to which participant communications can modify plan terms and whether participants seeking to
recover benefits based upon erroneous or incomplete disclosures must prove that they suffered actual
prejudice; the Supreme Court’s future decision could vastly expand or greatly circumscribe litigation
opportunities for the plaintiffs’ bar. The precipitous market drops that occurred in 2008 and 2009 also are
likely to provide the grist for a multitude of new ERISA class actions.

Finally, on the wage & hour front, the ever increasing number of FLSA collective actions and state law
wage & hour class actions is expected to increase again in 2011. The plaintiffs’ bar continues to pursue
push-the-envelope theories, and target new industries and new types of claims in litigating their claims.
Another contributing factor is the Supreme Court’s decision this year in Shady Grove Orthopedic
Associates, et al. v. Allstate Insurance Co., 130 S. Ct. 1431 (2010), as it frees plaintiffs’ class action
lawyers to pursue enhanced damages claims under New York law – which has a 6-year statute of
limitations period, one of the longest in the U.S. – notwithstanding previous state law restrictions on
pursuing such class actions.

The lesson to draw from 2010 is that the private plaintiffs’ bar and government enforcement attorneys are
apt to be equally, if not more, aggressive in 2011 in bringing class actions, collective action litigation, and
government enforcement lawsuits against employers. As class actions are a pervasive aspect of litigation
in Corporate America, defending and defeating this type of litigation is a top priority for corporate counsel.

3 See EEOC Fiscal Year Performance & Accountability Report (November 15, 2010), at page 5.
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Identifying, addressing, and remediating class action vulnerabilities, therefore, deserves a place at the top
of corporate counsel’s priorities list for 2011.
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Similar to the trend over the last several years, the plaintiffs’ bar and government enforcement attorneys
obtained many significant settlements in 2010. Particularly in the areas of employment discrimination class
actions and governmental enforcement lawsuits, the settlements were for very significant amounts and
represent increases over settlements obtained in 2009. This Chapter evaluates the top ten (10) private
plaintiff-initiated monetary settlements, government-initiated monetary settlements, and noteworthy
injunctive relief provisions in class action settlements.

A. Top Ten Private Plaintiff-Initiated Monetary Settlements

Plaintiffs’ lawyers secured many large settlements in 2010 for employment discrimination, wage & hour,
and ERISA class actions. The top ten settlements from these categories totaled over $1.16 billion in 2010.
This is an increase over 2009, when the top ten settlements in these categories totaled $1.05 billion.

Settlements In Private Plaintiff Employment Discrimination Class Action Lawsuits

For employment discrimination class actions, the monetary value of the top ten private plaintiff settlements
entered into or paid in 2010 totaled $346.4 million. This represented a four-fold increase from the prior
year. By comparison, the top ten settlements in 2009 totaled $86.2 million.

1. $175 million – Novartis

2. $70 million – TV Writers

3. $44 million – Airline Pilots

4. $24.4 million – Eastman Kodak Co.

5. $15.36 million – Sanofi-Aventis U.S. LLC

6. $8.568 million – Spansion Inc.

7. $6 million – Mulcahy, Inc.

8. $5 million – U.S. Department of Veteran Affairs

9. $2 million – Heller Ehrman LLP

10. $1.1 million – Dresser Waukesa

The biggest settlements involved nationwide classes and included four (4) race, three (3) age, two (2)
gender, and one (1) disability-related class actions.

1. $175 million – Velez, et al. v. Novartis Pharmaceuticals Corp., Case No. 04-CV-9194 (S.D.N.Y.
Nov. 30, 2010) (final approval granted to settlement of a nationwide class action accusing Novartis
of discriminating against 5,600 current and former female sales representatives in pay and
promotions).

2. $70 million – In Re TV Writers Cases, Case No. BC 268882 (Super. Ct. of Los Angeles County,
Cal. Nov. 5, 2010) (final approval granted to settlement by state court for television writers aged 40
and over in litigation involving 23 age discrimination class action cases against television networks,
studios, and talent agencies).
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3. $44 million – Mansfield, et al. v. Airline Pilots, Case No. 06-CV-6869 (N.D. Ill. Jan. 22, 2010)
(final approval granted to settlement in class action alleging discrimination and breach of duty of fair
representation under the Railway Labor Act).

4. $21.4 million – Davis, et al. v. Eastman Kodak Co., Case No. 04-CV-6098 (W.D.N.Y. Sept. 13,
2010) (final approval granted to settlement in class action involving African-America employees
alleging race discrimination in pay and promotions).

5. $15.36 million – Bellifemine, et al. v. Sanofi-Aventis U.S., LLC, Case No. 07-CV-2207 (S.D.N.Y.
Aug. 6, 2010) (final approval granted to settlement of a class action involving approximately 5,200
current and former female sales representatives alleging gender bias in pay and promotions).

6. $8.568 million – Shopbell, et al. v. Spansion Inc., Case Nos. 09-CV-10690 & 09-CV-10692 (D.
Del. June 3, 2010) (final approval for settlement agreement reached in class action brought on
behalf of former employees of Spansion, Inc. alleging violations of the California and federal Worker
Adjustment and Restraining Notification Acts).

7. $6 million – Doe, et al. v. Mulcahy, Inc., Case No. 08-CV-306 (D. Minn. May 21, 2010) (final
approval granted to settlement of a class action involving Latino workers who claimed a drywall
contractor discriminated against them on the basis of race and national origin).

8. $5 million – Harrison-Gray, et al. v. U.S. Department Of Veteran Affairs, EEOC Case No. 120-
2003-00508X (EEOC July 15, 2010) (final approval of settlement of class action involving racial
discrimination at VA hospitals).

9. $2 million – In Re Heller Ehrman LLP, Case No. 08-CV-32514 (N.D. Cal. July 16, 2010) (final
approval granted to settlement of a class action involving former shareholders who alleged unpaid
aggregate retirement claims).

10. $1.1 million – Reed, et al. v. Waukesha Engines, Case No. 08-CV-818 (E.D. Wis. Sept. 23,
2010) (final approval granted to settlement of class action involving claims of racial discrimination in
the hiring of African-American applicants).

Settlements In Private Plaintiff Wage & Hour Class Actions

For wage & hour class actions, the monetary value of the top ten private settlements entered into or paid in
2010 totaled $336.5 million, down slightly from the top ten settlements in 2009, which totaled $363.3
million.

1. $86 million – Wal-Mart Stores, Inc.

2. $44 million – Merrill Lynch

3. $42 million – Staples, Inc.

4. $40 million – Wal-Mart Stores, Inc.

5. $27 million – RGIS Inventory Specialists, Inc.

6. $25.5 million – Home Depot, Inc.
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7. $20 million – Wells Fargo

8. $18 million – Charter Communications, Inc.

9. $17 million – UPS

10. $17 million – AT&T Services, Inc.

The top ten settlements were split evenly between nationwide and state specific claims, and six of the top
ten settlements involved wage & hour lawsuits pending in either federal or state courts in California.

1. $86 million – In Re Wal-Mart Wage & Hour Employment Practices Litigation, Case No. 06-CV-
2069 (N.D. Cal. Nov. 9, 2010) (final approval granted to settlement of a nationwide class action
involving approximately 232,000 California Wal-Mart employees asserting that they did not receive
full payment for vacation and personal time pay upon termination of employment).

2. $44 million – Poole, et al. v. Merrill Lynch, Case No. 06-CV-1657 (D. Ore. Feb. 8, 2010) (final
approval granted in settlement resolving 11 class and collective actions accusing Merrill Lynch of
failing to properly compensate its financial advisers).

3. $42 million – In Re Staples, Inc. Wage & Hour Employment Practices Litigation, Case No. 08-
CV-5746 (D.N.J. Oct. 26, 2010) (final approval granted to settlement of a class action involving
several wage & hour collective actions claiming the office supply vendor misclassified its assistant
store managers as exempt from federal overtime pay requirements).

4. $40 million – Polion, et al. v. Wal-Mart, Case No. 01-CV-03645 (Mass. Super. Ct. Mar. 29, 2010)
(final approval granted in settlement involving some 87,500 current and former employees in
Massachusetts for alleged wage & hour violations over a 14-year period).

5. $27 million – Wren, et al. v. RGIS Inventory Specialists, Inc., Case No. 06-CV-5778 (N.D. Cal.
Dec. 3, 2010) (preliminary approval granted to consolidated class action and collective action
involving unpaid overtime and travel time).

6. $25.5 million – In Re Home Depot Wage & Hour Litigation, Case No. JCCP4383 (Super. Ct. of
Los Angeles County, Cal. July 23, 2010) (final approval granted to settlement of five consolidated
lawsuits involving California employees claiming they were not allowed to take lunch and rest
breaks in violation of state law).

7. $20 million – In Re Wells Fargo Home Mortgage Overtime Pay Litigation, Case No. 06-CV-
1770 (N.D. Cal. Nov. 2, 2010) (final approval granted to settlement of a class action involving
former and current home mortgage loan consultants alleging the bank misclassified the employees
as exempt from overtime wage requirements).

8. $18 million – Goodell, et al. v. Charter Communications, et al., Case No. 08-CV-512 (W.D. Wis.
Sept. 24, 2010) (final approval granted to settlement of a class action involving a class of current
and former field technicians from nine states alleging wage & hour violations).

9. $17 million – Labrie, et al. v. UPS, Case No. 08-CV-3182 (N.D. Cal. Mar. 10, 2010) (final
approval granted to settlement of a class action regarding compensation, reimbursement of
business expenses and related remedies, and penalties and pre-judgment interest for UPS SCS
drivers classified as independent contractors).
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10. $17 million – Waters, et al. v. AT&T Services, Inc., Case No. 09-CV-3983 (N.D. Cal. Sept. 13,
2010) (preliminary approval granted to settlement of a class action accusing AT&T Services, Inc. of
misclassifying its senior analysts and database administrators in California as exempt from overtime
laws).

Settlements In Private Plaintiff ERISA Class Actions

For ERISA class actions, the monetary value of the top ten private settlements entered into or paid in 2010
totaled $424.4 million. This amount is down from 2009, when the total monetary value of the top ten
private settlements reached $499.5 million.

1. $179 million – AK Steel Corp.

2. $49 million – Washington Mutual, Inc.

3. $36 million – Lucent Technologies, Inc.

4. $35 million – Marsh, Inc.

5. $34 million – Avnet, Inc.

6. $21 million – Bank of America Corp.

7. $20 million – WaMu, Inc.

8. $18.5 million – Bechtel Corp.

9. $16 million – Caterpillar, Inc.

10. $15.9 million – U.S. Sugar Corp.

The largest ERISA class action settlements involved disputes over the breach of fiduciary duty and/or
investing pension or 401(k) assets into company stock.

1. $179 million – Merkner, et al. v. AK Steel Corp., Case No. 09-CV-423 (S.D. Ohio Sept. 24,
2010) (preliminary approval granted to settlement of a class action that calls for AK Steel Corp. to
provide its hourly and salaried retirees with continued health benefits).

2. $49 million – In Re Washington Mutual, Inc. Securities, Derivative, And ERISA Litigation,
Case No. 08-MD-1919 (W.D. Wash. Nov. 29, 2010) (final approval granted to settlement of a class
action claiming that bankrupt Washington Mutual Inc. mismanaged its retirement plan’s assets by
investing in the failed bank’s own stock).

3. $36 million – Raetsch, et al. v. Lucent Technologies, Inc., Case No. 05-CV-5134 (D.N.J. Nov. 8,
2010) (final approval granted to settlement of a class action involving retirees who claimed their co-
payments and deductibles for their health insurance violated an ERISA provision).

4. $35 million – In Re Marsh ERISA Litigation, Case No. 04-CV-8157 (S.D.N.Y. Jan. 29, 2010)
(final approval granted to settlement of consolidated class action involving participants in or
beneficiaries of the Marsh & McLennan Companies Stock Investment Plan between July 1, 2000
and January 31, 2005).
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5. $34 million – Traylor, et al. v. Avnet, Case No. 08-CV-918 (D. Ariz. May 14, 2010) (final approval
granted to settlement of class action involving the way the company calculated the lump sum
payouts of the pension benefits earned by a total of approximately 4,500 former Avnet, Inc.
employees).

6. $21 million – Tedesco, et al. v. Bank Of America Corp., Case No. 07-CV-1640 (D. Conn.
Dec. 28, 2010) (preliminary approval granted to settlement of class action involving conversion of
cash balance plan).

7. $20 million – Buus, et al. v. WaMu Pension Plan, et al., Case No. 07-CV-903 (W.D. Wash.
Oct. 29, 2010) (final approval granted to settlement of class action alleging the bank failed to notify
employees that conversion to a cash balance formula diminished their pension benefits).

8. $18.5 million – Kanawi, et al. v. Bechtel Corp., et al., Case No. 06-CV-5566 (N.D. Cal. Nov. 30,
2010) (preliminary approval granted to settlement of class action involving a class of current and
former employees claiming that Bechtel Corp. charged excessive fees on their retirement plans).

9. $16 million – Martin, et al. v. Caterpillar, Inc., Case No. 07-CV-1009 (C.D. Ill. Aug. 12, 2010)
(final approval of settlement of class action filed involving a dispute over the administration of four
401(k) plans for Caterpillar employees and retirees).

10. $15.9 million – In Re United States Sugar Corp. Litigation, Case No. 09-CV-80101 (S.D. Fla.
Jan. 4, 2010) (preliminary approval granted to settlement of class action involving breach of
fiduciary duties relative to insufficient information about the company’s ESOP).

B. Top Ten Government-Initiated Monetary Settlements

The EEOC and the U.S. Department of Labor (“DOL”) aggressively litigated government enforcement
actions in 2010.

Based on preliminary figures for the U.S. Government’s 2010 fiscal year, the EEOC filed 250 new lawsuits,
resolved 285 pending lawsuits, and secured $319.3 million in settlements for allegedly injured victims of job
bias, an increase of over $25.2 million over the previous year. The EEOC had the highest number of
discrimination charges filed in 2010 – a total of 99,922 – than ever before in its history. As of
September 30, 2010 (the end of the U.S. Government’s fiscal year), 39 Commissioner’s charges were
being investigated, compared with 15 Commissioner’s charges in April 2006, the month before the EEOC
established its systemic discrimination program. In addition, the EEOC’s docket of systemic, pattern or
practice cases more than doubled over fiscal year 2009, with 60 active pattern or practice lawsuits. The
EEOC also reported that it had a current docket of 468 active systemic administrative investigations at the
end of 2010.

For all types of government-initiated enforcement actions, the monetary value of the top ten settlements
entered into or paid in 2010 totaled $61.31 million. This entailed a decrease as compared to 2009, as the
top ten settlements in 2009 totaled $107.1 million.

Settlements Of Government-Initiated Enforcement Actions And Pattern Or Practice
Lawsuits

1. $12 million – Employee Ownership Holding Co.

2. $11.7 million – Wal-Mart Stores, Inc.
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3. $10 million – Roadway Express, Inc.

4. $6.01 million – Verizon Services Corp.

5. $5.8 million – ABM Industries, Inc.

6. $3.9 million – Country Builders, Inc.

7. $3 million – Scrub, Inc.

8. $3 million – C&K Market, Inc.

9. $3 million – FedEx Ground Package Systems, Inc.

10. $2.9 million – Republic Services, Inc.

Five (5) of the settlements involved EEOC pattern or practice lawsuits, two (2) involved DOL enforcement
actions, two (2) involved state labor commissioners’ claims, and one (1) involved a state human rights
agency class action.

1. $12 million – U.S. Department Of Labor v. Employee Ownership Holding Co., Case No. 08-
CV-2732 (E.D. Cal. Mar. 11, 2010) (consent judgment for restitution to company’s ESOP for
allegedly improper compensation grants).

2. $11.7 million – EEOC v. Wal-Mart Stores, Inc., Case No. 01-CV-339 (E.D. Ky. May 1, 2010)
(approval of consent decree stemming from an EEOC pattern or practice lawsuit involving
allegations that Wal-Mart hired male workers for warehouse jobs, and denied jobs to equally or
better qualified female applicants).

3. $10 million – EEOC v. Roadway Express, Inc., Case Nos. 06-CV-4805 & 08-CV-5555 (N.D. Ill.
Sept. 14, 2010) (approval of consent decree in an EEOC pattern or practice lawsuit stemming from
allegations that female employees were sexually harassed by their supervisors).

4. $6.01 million – California Department Of Fair Employment And Housing v. Verizon Services
Corp., Case No. BC 444066 (Super. Ct. of Los Angeles County, Cal. Dec. 14, 2010) (settlement
of class action relative to discrimination and retaliation involving family and medical leave requests).

5. $5.8 million – EEOC v. ABM Industries, Inc., Case No. 07-CV-1428 (E.D. Cal. Sept. 2, 2010)
(approval of consent decree stemming from an EEOC pattern or practice lawsuit involving claims
that the company permitted the sexual harassment of Hispanic female janitors by male supervisors
and co-workers).

6. $3.9 million – State Of California v. Country Builders, Inc., Case No. RG10501786 (Super. Ct.
of Alameda County, Cal. Aug. 25, 2010) (settlement of government enforcement action for
restitution, penalties, and back wages for employees who were not paid the prevailing wage on
public works projects).

7. $3 million – EEOC v. Scrub, Inc., Case No. 09-CV-4228 (N.D. Ill. Nov. 9, 2010) (approval of
consent decree stemming from an EEOC pattern or practice race discrimination lawsuit involving
allegations that the employer rejected black job applicants).
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8. $3 million – U.S. Department Of Labor v. C&K Market, Inc., Case No. 10-CV-6360 (D. Ore.
Nov. 1, 2010) (consent judgment for restitution to the company’s 401(k) plan due to alleged
improper loans in violation of ERISA).

9. $3 million – Massachusetts Department Of Revenue v. FedEx Ground Package Systems, Inc.
Employment Practices Litigation (Mass. Dept. Rev. July 15, 2010) (settlement for payments and
penalties for the misclassification of drivers as independent contractors).

10. $2.9 million – EEOC v. Republic Services, Inc., Case No. 04-CV-1352 (D. Nev. Sept. 21, 2010)
(approval of consent decree in EEOC pattern or practice age discrimination lawsuit involving
terminations of older workers).

C. Noteworthy Injunctive Relief Provisions In Class Action Settlements

Generally, the types of relief obtained in settlements of employment discrimination class actions can be
grouped into five categories, including modification of internal personnel practices and procedures;
oversight and monitoring of corporate practices; mandatory training of supervisory personnel and
employees; compensation for named plaintiffs and class members; and an award of attorneys’ fees and
costs for class counsel. In addition to substantial payments for overtime liability, settlements of FLSA
collective actions often involve changes to payroll practices and procedures. In an ERISA class action
settlement, the terms typically include monetary payments along with injunctive orders barring fiduciaries
and third parties from serving as plan fiduciaries or managers.

Class action settlements involving private plaintiffs generally contain one or more of these items of non-
monetary injunctive relief, but rarely contain all of them. Attorneys representing the U.S. Government also
secured several class action settlements in 2010 which had noteworthy injunctive relief provisions. This
reflects in some measure the significant “public interest” component of government-initiated class action
litigation.

The top ten settlements in 2010 involving significant injunctive relief provisions include:

1. EEOC v. Area Temps, Inc., Case No. 07-CV-2964 (N.D. Ohio July 21, 2010). The EEOC brought
a pattern or practice lawsuit alleging that Defendant denied employment opportunities to applicants
and temporary employees based on race, sex, age, and national origin and that it abided by
customers’ discriminatory preferences in providing temporary workers for assignment. The Court
granted approval to a consent decree requiring Defendant to distribute a notice of the settlement to
all applicants and employees in both English and Spanish; to distribute a similar letter to
Defendant’s customers, as well as supervisors who assign employees to customer sites; to modify
its computer database containing applicant data in a manner complaint with Title VII; to keep the
database in a format for electronic production to the EEOC for the 3-year duration of the consent
decree; to arrange for 5 unannounced “tests” of its hiring and placement procedures over the
duration of the consent decree by a non-profit agency that promotes compliance with employment
discrimination laws; to establish a “recognition program” for employees asserting internal
complaints, including payments of up to $250 for employees bringing verified complaints relative to
illegal customer requests preferring certain types of workers; to submit application recruitment
notices to minority organizations; and to pay a class of allegedly injured victims of discrimination the
sum of $650,000. The injunctive relief aspects of this consent decree are likely the most onerous of
any entered by a Court in 2010.

2. EEOC v. Paramount Staffing, Inc., Case No. 06-CV-2624 (W.D. Tenn. Aug. 19, 2010). The
EEOC brought a pattern or practice race and national origin lawsuit alleging that the employer failed
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to place a former employee and a class of African-Americans into warehouse positions because of
their race and their national origin when it took over operations from a predecessor company. The
Court granted approval to a consent decree obligating Defendant to create a placement policy in
English and Spanish to govern the recruitment of protected-category workers; to distribute the
policy to all employees; to hire a consultant to conduct race and national origin discrimination
awareness training; and to pay a class of allegedly injured victims the sum of $585,000.

3. Solis, et al. v. Tyson Foods Inc., Case No. 02-CV-1174 (N.D. Ala. June 4, 2010). The U.S.
Department of Labor brought an enforcement action seeking back pay and unpaid overtime for
workers at Defendant’s poultry processing plants. The Court entered a consent judgment resolving
claims for monetary and injunctive relief for alleged violations of the FLSA. The consent judgment
obligates Defendant to pay hourly workers for donning and doffing before and after their shifts; to
pay 12 minutes for non-production time at each of its plants with 2 unpaid breaks, or 8 minutes for
non-production time at each plant with 1 unpaid break, as well as an overtime premium; to
implement these changes at any union plant where the union requests to be included in the scope
of the settlement; and to pay affected workers $500,000 in unpaid overtime compensation.

4. EEOC v. Big Lots, Inc., Case No. 08-CV-6355 (C.D. Cal. Feb. 16, 2010). The EEOC brought a
race harassment and discrimination pattern or practice lawsuit involving five employees along with
a group of unidentified class members who claimed they were subjected to race harassment and
discrimination at Defendant’s Rancho Cucamonga, California, distribution center. The Court
granted approval to a consent decree obligating Defendant to hire an outside consultant to monitor
compliance with the consent decree, including monitoring Defendant’s internal investigation of race
discrimination complaints; to create a centralized tracking system for internal complaints of
discrimination, harassment, and retaliation; to establish management accountability standards for
Defendant’s anti-harassment and discrimination policy; to activate a toll-free complaint hotline for
employees to lodge internal complaints of discrimination and harassment; and to pay $400,000 to a
class of allegedly injured victims.

5. Prater, et al. v. Detroit Police Dept., Case No. 08-CV-14339 (E.D. Mich. July 27, 2010).
Plaintiffs brought a class action on behalf of female Detroit police officers forced to go on unpaid
leave when they became pregnant. The Court granted approval to a partial settlement agreement
for Plaintiffs’ injunctive relief claims, while preserving Plaintiffs’ ability to prosecute their damages
claims. The settlement agreement obligates Defendant to revise its personnel policies on leaves of
absence to eliminate any requirement to disclose a pregnancy; to require training of command
personnel on the new leave of absence requirements; to allow pregnancy-related leaves to be
taken without any impact on seniority, ability to transfer, promotional opportunities, and longevity
pay; and to purchase new police uniforms and weapon belts to accommodate the needs of
pregnant officers.

6. EEOC v. Beverage Solutions, Inc., Case No. 09-CV-3829 (N.D. Ill. Feb. 26, 2010). The EEOC
brought a disability discrimination lawsuit claiming Defendant violated the ADA by failing to
accommodate a class of disabled employees by terminating their employment because they
needed medical leave. The Court approved a consent decree obligating Defendant to adopt a
policy against disability discrimination and affording reasonable accommodations; to provide the
new policy to all of its employees; to revise its vacation and leave of absence policies by indicating
that exceptions will be made to both policies when providing a leave of absence would constitute a
reasonable accommodation; and to pay a class of allegedly injured employees $50,000.

7. EEOC v. Scrub, Inc., Case No. 09-CV-4228 (N.D. Ill. Nov. 9, 2010). The EEOC brought a pattern
or practice lawsuit alleging that Defendant failed to hire or recruit African-American applicants. The
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Court approved a consent decree requiring extensive changes to Defendant’s employment policies,
including active affirmative efforts to hire African-American applicants. The consent decree
obligates Defendant to fill all entry-level positions for driver and janitorial positions with 1 qualified
African-American candidate for every 2 positions it fills based on “instatement list” established by
the EEOC; to meet hiring benchmarks in hiring qualified African-American applicants negotiated
with the EEOC after exhaustion of candidates off the EEOC’s instatement list; to provide reports
semi-annually on its hiring demographics; to recruit applicants through newspapers, radio stations,
and job fairs focused on the African-American community; to appoint an outside monitor to assure
compliance with Defendant’s obligations under the consent decree; and to pay $3 million to a class
of allegedly injured applicants. The injunctive relief aspects of this consent decree are unique in
their establishment of affirmative recruitment obligations through print and radio ads, as well as with
hiring efforts.

8. United States v. Essex County, N.J., Case No. 09-CV-2772 (D.N.J. Nov. 16, 2010). The U.S.
Department of Justice sued Defendant for religious discrimination in failing to accommodate an
employee’s religious practices. The Court approved a consent decree that required the county to
adopt a religious accommodation policy. In addition to individual monetary relief of $25,000 to the
employee, the consent decree requires the county to provide training to its staff on the new religious
accommodation policy.

9. In Re Ford Motor Co. ERISA Litigation, Case No. 06-CV-11718 (E.D. Mich. Oct. 13, 2010).
Plaintiffs brought a class action under ERISA. The Court granted final approval of a class action
settlement which obligated Defendant to provide financial advice tools to class members, as well as
to provide fiduciary training for managers overseeing Defendant’s investments.

10. Davis, et al. v. Eastman Kodak Co., Case No. 04-CV-6098 (W.D.N.Y. Oct. 4, 2010). Plaintiffs
brought a race discrimination class action relative to pay and promotions. The Court granted final
approval to a consent decree obligating the employer to hire an industrial psychologist and two
labor economists to develop EEO practices with respect to compensation, promotions, and
performance evaluations; to conduct disparate impact analyses of practices relating to annual
evaluations, pay, and promotions; to create an external diversity advisory panel to ensure
compliance with the consent decree; to issue a memorandum to all of its employees communicating
the company’s commitment to diversity and equal employment opportunity; and to pay $9.6 million
in damages to the class, and fund up to $453,000 of work by the industrial psychologist and labor
economists conducting the internal analyses required by the consent decree.
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This Chapter examines rulings in employment discrimination class action cases arising under Title VII of
the Civil Rights Act of 1964, as well as pattern or practice enforcement actions brought by the U.S. Equal
Employment Opportunity Commission. Rulings are divided into these two substantive sections, and sub-
divided into the federal circuits in which the appellate or district court rendered the decision.

A. Employment Discrimination Class Actions Under Title VII Of The Civil Rights Act
Of 1964

(i) First Circuit

Derosa, et al. v. Massachusetts Bay Commuter Rail Co., 694 F. Supp. 2d 87 (D. Mass. 2010).
Plaintiffs, a group of current and former employees, brought a putative class action alleging that Defendant
discriminated against African-Americans and Hispanics in its promotional process in violation of Title VII.
Plaintiffs asserted both disparate treatment and disparate impact claims based on alleged subjective,
standard-less decision-making in the promotional process. Plaintiffs also asserted a disparate impact claim
based on pre-employment tests which were used as qualifying exams for certain promotional positions.
Plaintiffs sought injunctive relief, back pay, front pay, damages for emotional distress, and punitive
damages. Plaintiffs moved for class certification and in support relied on an expert’s report to establish that
there were at least 110 members of the putative class who applied for promotional positions during a
relevant time period. The Court held that Plaintiffs had met their burden to establish the numerosity
requirement. However, the Court held that Plaintiffs failed to provide either statistical evidence or adequate
anecdotal evidence to establish the commonality requirement under Rule 23(a)(2). The Court noted that
Plaintiffs’ expert report primarily dealt with general statistics regarding Defendant’s workforce
demographics. The expert opined that African-Americans and Hispanics comprised 18% of the Mechanical
Department, but only 14% of the Transportation Department, an allegedly significant distinction because
Transportation Department employees made more money, on average, than those in the Mechanical
Department. The Court found that these general observations about workforce demographics were
insufficient to justify class certification regarding the challenged promotional practices. The Court also
determined that the defense expert report effectively refuted Plaintiffs’ allegations. The defense expert
examined the same raw data used by Plaintiffs’ expert and found no statistical evidence of discrimination in
the company’s promotional practices. The Court found that anecdotal information presented in named
Plaintiffs’ depositions and affidavits, and the affidavits of several other putative class members, consisted
largely of hearsay and speculation. Several allegations of discriminatory hiring also had been contradicted
by the evidence produced in discovery. Based on this record, the Court ruled that Plaintiffs failed to satisfy
the commonality requirement. The Court next concluded that for the same reasons, Plaintiffs failed to
establish the typicality or adequacy of representation requirements because their claims did not have
sufficient factual or legal issues in common with those of the putative class, as demonstrated by the lack of
evidence regarding class-wide discrimination. Regarding the Rule 23(b)(2) requirements, Plaintiffs argued
that the injunctive relief predominated because they would have brought this case even if no money
damages were available to them. Plaintiffs testified to that effect in their depositions, and stated that their
primary motivation was to achieve a change in Defendant’s policies to enhance minority promotion rates.
Defendant argued that Plaintiffs’ assertion of sincerity on this issue was insufficient to demonstrate the
predominance of injunctive relief. The Court noted that a majority of other circuits have adopted the
approach taken by the Fifth Circuit in Allison v. Citgo Petroleum Corp., 151 F.3d 402 (5th Cir. 1998), as a
standard for evaluating whether injunctive relief predominates when the putative class seeks injunctive
relief as well as compensatory and punitive damages; under the Allison approach, monetary relief
predominates in Rule 23(b)(2) class actions unless it is incidental to requested injunctive relief. “Incidental”



Annual Workplace Class Action Litigation Report: 2011 Edition

18 Seyfarth Shaw LLP

in this context means that damages that flow directly from liability to the class as a whole on the claims
forming the basis of the injunctive or declaratory relief. Id. at 104. The Second Circuit’s decision in
Robinson v. Metro-North Commuter R.R. Co., 267 F.3d 147 (2d Cir. 2001), represents the other approach,
which holds that in the absence of a possible monetary recovery, there must be a finding that reasonable
Plaintiffs would bring the suit to obtain the injunctive or declaratory relief sought. The Court concurred with
the majority approach, and found that even if Plaintiffs’ class claims could be certified under Rule 23(a),
certification under Rule 23(b)(2) would be inappropriate because Plaintiffs sought compensatory and
punitive damages, thereby implicating subjective differences relative to each Plaintiff’s circumstances.
Accordingly, the Court concluded that class certification was inappropriate, and denied Plaintiffs’ motion.

(ii) Second Circuit

Duling, et al. v. Gristede’s Operating Corp., 267 F.R.D. 86 (S.D.N.Y. 2010). Plaintiffs brought a class
action against operators of a chain of grocery stores alleging both disparate treatment and disparate impact
claims in violation of Title VII, the New York State Human Rights Law, and the New York City Human
Rights Law. Plaintiffs moved for class certification under Rule 23(b)(2). Defendants opposed the motion
and moved to strike Plaintiffs’ two experts’ reports. The Court denied Defendants’ motion to strike the
expert reports and granted Plaintiffs’ motion for certification in part. Plaintiffs alleged discrimination against
women in hiring and promotions, and that hiring, promotion, and compensation decisions were based on
unwritten, subjective, and discretionary processes. In support of their motion for class certification,
Plaintiffs submitted a statistical report from an expert witness to show that gender disparities existed in
hiring and promotion. They also submitted a sociologist’s report opining on potential causes of the
statistical discrepancies The Court found that the expert reports satisfied the requirements of Rule 702.
Defendants challenged various aspects of the experts’ procedures in conducting their statistical
evaluations, including the time frame used, the alleged failure to control for certain variables, and the failure
to consider certain facts. Relying upon National Railroad Passenger Corp. v. Morgan, 536 U.S. 101
(2002), the Court held that Plaintiffs’ experts’ conclusions were not vitiated by consideration of data outside
of the class period. There was no evidence of material changes in Defendants’ practices over either the
class period or the longer period the experts reviewed. The Court further observed that the challenged
aspects of the methodology were apparent on the face of the reports, which would permit a fact-finder to
evaluate the impact of the alleged flaws. The Court found evidence of deliberate sex-segregation of the
workforce from hiring onward. Therefore, it concluded that Plaintiffs had sufficiently demonstrated the
reliability of the underlying data and the methodologies employed by their experts. Defendants’ arguments
went to the weight that should be given to the expert reports by the trier of fact. The Court thus found that
the sources cited and methodology employed by the experts was sufficiently well explained for Rule 702
purposes; the qualifications of the experts also were sufficient to establish their expertise in the fields of
statistics and sociology. Regarding the motion for class certification, the Court found that a proposed class
of 668 women met the numerosity requirement. With respect to commonality, the Court observed that
Plaintiffs’ claims were for redress of on-going violations arising from company-wide policies and practices
rather than one-on-one specific decisions or acts of discrimination. The Court referred to General
Telephone Co. of the Southwest v. Falcon, 457 U.S. 147, 159 (1982), which recognized that intentional
discrimination claims were susceptible to class action treatment where the discrimination is manifested
through subjective decision-making processes. The Court relied upon Plaintiffs’ evidentiary submissions to
conclude that there were multiple common questions, including: (i) whether Defendants’ hiring, job
placement, and promotion practices were discretionary and based on subjective judgments; (ii) whether
female entry-level employees were disproportionately placed into cashier positions and later passed over
for promotions as a result of initial job placement; and (iii) whether and to what extent intentional gender
bias was a component of the subjective exercise of the discretionary hiring and initial job placement and
promotion decisions. As some of these questions were relevant to each of the named Plaintiffs’ individual
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claims, the Court held that they also met the typicality requirement. Individual questions, such as whether
each class member was qualified for a particular position or promotion, did not preclude class certification
with respect to liability and injunctive relief aspects of Plaintiffs’ claims. The Court also found the adequacy
requirement met because the interests of the proposed class representatives were well aligned with those
of the absent class members. Finally, the Court examined the requirements of Rule 23(b)(2), which
permits class certification where the party opposing the class has acted or refused to act on grounds that
apply generally to the class, so that final injunctive relief or corresponding declaratory relief is appropriate
respecting the class as a whole. The Court observed that the nature of the harm that Plaintiffs alleged –
that Defendants’ employment policies and practices deprived them of opportunities to obtain certain
positions and better pay – lent itself to injunctive and declaratory relief. Accordingly, the Court granted
Plaintiffs’ motion to certify a class with respect to Plaintiffs’ claims for injunctive and declaratory relief based
on Defendants’ alleged systemic pattern or practice intentional discrimination and the disparate impact of
hiring, promotion and compensation policies. At the same time, the Court determined that back pay and
front pay determinations and monetary damage calculations for individual class members were not
amenable to class-based determination in view of individualized performance, job selection, and similar
issues.

Easterling, et al. v. Connecticut, 265 F.R.D. 45 (D. Conn. 2010). Plaintiff brought a class action alleging
that part of Defendant’s pre-employment physical fitness test was not job-related and had a disparate
impact on female applicants in violation of Title VII. Plaintiff passed the written exam and 3 of 4
components of the fitness test, but she failed the timed 1.5 mile run. Plaintiff sought certification of a class
consisting of all female job applicants who failed the 1.5 mile test after 2004. The Court granted Plaintiff’s
motion for class certification. Defendant challenged Plaintiff’s adequacy as a class representative on the
grounds that she had only applied once, in 2004. The Court found that Plaintiff could adequately represent
applicants in subsequent years because she suffered the same injury – failure to hire due to failing the 1.5
mile run – as the other members of the proposed class. The Court determined that the typicality
requirement was satisfied because each class member’s claim arose from the same course of events, and
each class member would rely on similar legal arguments to prove liability. Defendant argued that the
proposed class should not be certified under Rule 23(b)(2) because the request for injunctive relief was
moot as the Department of Corrections had replaced the 1.5 mile run with a 300 meter run, which was
more clearly job-related. Citing Seidemann v. Bowen, 499 F.3d 119, 128 (2d Cir. 2007), the Court
observed that Defendant’s voluntary cessation of allegedly unlawful activities renders a claim for injunctive
relief moot only if there is no reasonable expectation that the alleged violation will re-occur and interim
relief or events have completely and irrevocably eradicated the effects of the alleged violation. The Court
found that the 300-meter run had only replaced the 1.5 mile run as a “pilot program,” and hence the
injunctive relief request was not moot. Id. at 53. The Court also opined that Defendant’s changing
behavior in the face of a lawsuit was an indicator that its commitment to the change is questionable. The
Court held, therefore, that certification under Rule 23(b)(2) was appropriate.

(iii) Third Circuit

Riley, et al. v. Potter, 2010 U.S. Dist. LEXIS 1053 (D.N.J. Jan. 7, 2010). Plaintiffs, two disabled
employees of the U.S. Postal Service, brought an ADA class action on behalf of a class of employees at a
postal distribution center who were separated from employment or assigned to light duty under a uniform
policy for disabled employees called the National Reassessment Process (“NRP”). Defendants were the
Postmaster General and a manager of the distribution center where Plaintiffs worked. Class members were
allegedly terminated, forced to retire, and/or offered only light duty assignments, while work they previously
performed was assigned to non-disabled workers. Plaintiffs sought damages for violations of the
Rehabilitation Act and New Jersey’s anti-discrimination law, intentional infliction of emotional distress,
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violations of 14th Amendment’s equal protection guarantees, and violations of 42 U.S.C. §§ 1981 and
1983(a). The Court granted Defendants’ motion to dismiss the class allegations. Plaintiffs had exhausted
EEOC administrative remedies as individuals, but not on behalf of a class. Plaintiffs argued that the EEOC
reasonably could be expected to investigate similar disability claims or to connect Plaintiffs to other
pending disability discrimination complaints. Citing Lusardi v. Lechner, 855 F.2d 1062, 1077 (3d Cir.
1988), the Court rejected that argument, but held that to the extent Plaintiffs stated individual claims, they
could proceed on their own.

Gutierrez, et al. v. Johnson & Johnson, 269 F.R.D. 430 (D.N.J. 2010). Plaintiffs, a group of African-
American and Hispanic employees, brought a class action alleging that Defendant engaged in a pattern or
practice of race discrimination in violation of Title VII and New Jersey Law. Plaintiffs alleged that they were
underpaid when compared with similarly-situated Caucasians and were denied promotions on account of
race and ethnicity. Plaintiffs alleged that employment policies permitting unmonitored managerial
discretion led to gross statistical disparities in pay and promotions, and these violations were systematic
and constituted a pattern or practice that permeated Defendant’s operations. Plaintiffs moved to certify a
class including all permanent salaried exempt or non-exempt employees who were of African-American
and/or Hispanic descent. The Court denied Plaintiffs’ motion on the grounds that they failed to establish
the requirements of Rule 23(a). The Court held that Plaintiffs failed to identify any policy which was the
source of discrimination, and did not offer any expert report which concluded that any of Defendant’s
policies were excessively subjective. Plaintiffs appealed but their Rule 23(f) petition was denied as
untimely, and as Plaintiffs could request the Court any time prior to entry of final judgment to alter or amend
its certification order. Plaintiffs then conducted new discovery to determine whether they could re-file their
motion with a new class definition, and after discovery, they moved for reconsideration of the Court’s denial
of certification or, alternatively, for certification of a narrower class. The Court denied Plaintiffs’ second
motion because it did not cure the original defects. Although Plaintiffs had reduced the putative class by
more than half by excluding non-exempt employees, the Court found that the revised class definition hardly
narrowed the original class’ excessive occupation and geographical diversity. The Supreme Court in
General Telephone Co. of the Southwest v. Falcon, 457 U.S. 147 (1982), found that excessive subjectivity
can be a common practice for certification of a class. Plaintiffs identified three common practices based on
expert testimony. Defendant had assigned every job position a job code and each code was associated
with a salary range. Although managers were permitted to award salaries outside this range, the salary
range and job codes provided by upper management were substantively objective elements. The first
identified common practice – of initial compensation setting – was not excessively subjective. Second,
Plaintiffs’ expert criticized Defendant’s nine point performance rating scale – with steps such as –
“performance consistently exceeds job standards and performance has generally achieved job standards”
– as excessively subjective, since objective descriptions were missing in terms of what these category
labels actually meant. The Court rejected Plaintiffs’ arguments, finding that as this rating scale was an
objective measure of an employee’s performance and evaluation of work performance, and cannot be
reduced to the definition and resolution of a mathematical equation. Third, the Court noted that each of
Defendant’s business units had an end-of-the-year calibration session which involved a meeting where
supervisors presented their recommendations for employee performance scores to HR representatives and
upper-level management. At this meeting, every employee’s final performance score was settled by
calibrating recommended performance scores which determined compensation increase for merit and
yearly bonuses. The Court determined that these distribution guidelines were an objective ruler against
which all other employees were also measured. The Court found that because each of the three identified
common practices contained objective standards, any one of them was not entirely subjective as required
by Falcon. The Court maintained that its initial finding – that occupational and geographical diversity of the
putative class undermined Plaintiffs’ required showing of commonality – was still relevant, and these
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factors were still adverse to certification. The Court also held that class diversity was not the only obstacle,
as Defendant’s decentralized management structure, which assigned near-complete autonomy to its thirty-
five American subsidiaries, also compelled a denial of certification.

(iv) Fourth Circuit

Scott, et al. v. Family Dollar Stores, Inc., 2010 U.S. Dist. LEXIS 1455 (W.D.N.C. Jan. 7, 2010).
Plaintiffs brought a class action under Title VII and the Equal Pay Act alleging that Defendant discriminated
against them on the basis of gender. Plaintiffs sought an award of class-wide punitive damages.
Defendant moved for partial judgment on the pleadings, arguing that none of Plaintiffs’ Title VII claims were
amenable to class certification under Rule 23. The Magistrate Judge issued a report and recommendation
denying the motion without prejudice. On Rule 72 review, the Court accepted the Magistrate’s report. In
objecting to the report, Defendant argued that class-wide punitive damages were unavailable under Title
VII and relied for support on Allison v. Citgo Petroleum Corp., 151 F.3d 402, 417 (5th Cir. 1998), and Beck
v. Boeing Co., 60 Fed. App’x 38, 40 (9th Cir. 2003). The Court found that Allison did not determine that
punitive damages were unavailable on a class-wide basis under Title VII as a matter of law, but rather
Allison had declined to certify a punitive damages claim on the basis that such claims required individual
determination because there was no allegation that the entire class was subject to the same discriminatory
act. Similarly, the Court found that in Beck, the Ninth Circuit held that it was improper to certify a class for
punitive damages prior to completion of the liability phase of the litigation. Plaintiffs relied on Palmer v.
Combined Insurance Company of America, 217 F.R.D. 430 (N.D. Ill. 2003), and Olvera-Morales v.
International Labor Management Corp., 246 F.R.D. 250 (M.D.N.C. 2007), where after certification
discovery, claims for punitive damages were certified along with claims for injunctive relief. Palmer and
Olvera-Morales reasoned that individualized proof was not necessary because the focus was on the
employer’s conduct, as opposed to the class members’ injuries. The Court found that none of the cases
cited by the parties thoroughly analyzed the statutory language of 42 U.S.C. § 1981a(b)(1), which states
that a “complaining party” may recover punitive damages if the “complaining party” demonstrates that the
respondent engaged in a discriminatory practice with malice or with reckless indifference to the federally
protected rights of an “aggrieved individual.” Plaintiffs argued that by separating the term “complaining
party” from the term “aggrieved individual” in the same sentence, Congress had clearly indicated that the
“complaining party” was not limited to recovery for his or her own individual harm, and if Congress had
limited punitive damages to situations of malice or reckless indifference to the rights of the “complaining
party” only, the term “aggrieved individual” would have been replaced with “complaining party.” Id. at *14.
Plaintiffs further pointed out that the term “individual” was defined in Title VII as “one or more individuals,”
and thus envisioned a class action. Id. at *14. The Court found that the difference between two terms
mattered little given the statute’s focus on Defendant’s conduct rather than the harm to Plaintiffs. The
Court further noted that Kolstad v. American Dental Association, 527 U.S. 526, 535 (1999), substituted the
term “plaintiff” for “aggrieved party” when discussing § 1981a(b)(1). The Court observed that although the
statutory language did not specify whether punitive damages were available on a class-wide basis, it also
did not foreclose that possibility either. The Court reasoned that a straight reading of § 1981a(b)(1)
showed that Plaintiffs must demonstrate Defendant’s malice or reckless indifference to another person’s
rights. Demonstrating Defendant’s malice or reckless indifference toward someone’s federally protected
rights does not on its face require a showing of individualized harm; rather it requires a showing of the
Defendant’s state of mind. Thus, the Court concluded that a plain reading of § 1981a(b)(1) did not
foreclose the possibility of a class-wide punitive damages award under Title VII as a matter of law.
Defendant also argued that Plaintiffs’ request for punitive damages precluded Rule 23(b)(2) or (b)(3)
certification because individual damages inquiries would predominate over the class action. Referring to
Gunnells v. Healthplan Services, Inc., 348 F.3d 417 (4th Cir. 2003), the Court observed that certification
under Rule 23(b)(3) was not precluded because even if individualized proof of damages were required, it
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would not predominate over common liability issues. The Court, however, found that the punitive damages
claim could not be certified under Rule 23(b)(2) because Plaintiffs would not be able to certify the punitive
damages claim prior to proving liability and actionable harm. Finally, Defendant argued that bifurcated
proceedings or hybrid certification was improper because Plaintiffs could not assert a class-wide punitive
damages claim as a matter of law. The Court found Defendant’s argument premature because bifurcated
proceedings might be needed in case it certified a punitive damages class after resolving liability and back
pay issues.

(v) Fifth Circuit

No reported decisions.

(vi) Sixth Circuit

Card, et al. v. City Of Cleveland, 2010 U.S. Dist. LEXIS 103531 (N.D. Ohio Sept. 30, 2010). Plaintiff, an
African-American woman, filed a class action alleging gender discrimination in violation of Title VII of the
Civil Rights Act and gender and race discrimination in violation of Ohio law. Specifically, Plaintiff alleged
that, despite being qualified for the position of water plant operator (“WPO”), Defendant hired males who
were less qualified than herself and other similarly-situated women. Plaintiff filed a motion for class
certification, which the Court granted. First, the Court held that the numerosity requirement was met,
finding that Plaintiff’s proposed class was not comprised exclusively of past or current applicants for the
position of WPO, but an unascertainable number of future applicants, and joinder of such future Plaintiffs
was inherently impracticable. The Court next noted that Plaintiff sought injunctive and declaratory relief,
which if granted, would benefit future class members; thus, the ability or motivation of class members to
institute individual suits was diminished. Additionally, the potential monetary recoveries of individual
litigants were small in relation to the financial costs of individual litigation; therefore, the Court concluded
that the economies of litigation would greatly harm, if not prohibit, an individual claimant’s ability to institute
suit. Second, the Court held that the commonality requirement was met, finding that the common question
affecting the proposed class was whether Defendant’s pattern or practice of failing to promote women to
the position of WPO violated Title VII. The Court determined that the evidence suggested that Defendant
made temporary appointments, which became permanent, that were ambiguous and subjective. Third, the
Court found that Plaintiff’s claims were typical of the proposed class because Plaintiff alleged unlawful
hiring practices of Defendant. Furthermore, the Court found that these claims operated under the same
legal theory, i.e., Defendant’s hiring to the position of WPO was based on a discriminatory animus that
excluded all women. The Court noted that the fact that Plaintiff did not pass the civil service exam did not
appear to be dispositive of her discrimination claim because the exam was of little or no consequence to
Defendant in the WPO appointment process. The Court ruled that Plaintiff would adequately represent the
class because she possessed the same interests as other women in the class, and her interests were not
antagonistic to the interest of the class. The Court further held that class certification would be appropriate
under Rule 23(b)(2) because the primary relief sought was the declaratory and injunctive relief necessary
to prohibit and prevent the alleged discriminatory practices of Defendant. Accordingly, the Court granted
Plaintiff’s motion for class certification.

(vii) Seventh Circuit

McReynolds, et al. v. Merrill Lynch, Pierce, Fenner & Smith Inc., 2010 U.S. Dist. LEXIS 80002 (N.D.
Ill. Aug. 9, 2010). Plaintiffs, a group of African-American financial advisors (“FAs”) and FA trainees
(“Trainees”), brought a putative class action alleging race discrimination in violation of Title VII of the Civil
Rights Act. Plaintiffs filed a motion for class certification. Plaintiffs alleged that Defendants engaged in a
pattern or practice of race discrimination, and its policies and practices had a disparate impact on African-
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American employees. Plaintiffs’ proposed a class consisting of African-American FAs and Trainees who
were employed in the retail brokerage unit of Defendants. The class also included brokers, broker
trainees, persons who performed managerial duties including sales or producing managers, and persons
who attended the firm’s management assessment center. Plaintiffs identified several issues of common
fact to prove a pattern or practice, but the Court found that Plaintiffs offered little to establish commonality.
Plaintiffs’ statistics demonstrated that African-American FA’s had low representation in workforce, were
compensated at lower rates, were less likely to participate in teams, and African-American trainees were
less likely to participate in pools and received significantly lower average total asset values than white
trainees. The Court opined although these statistics could prove a disparate impact claim, here it could
not, as the case also included a disparate treatment claim wherein Plaintiffs were required to show that
intentional discriminatory practices were Defendants’ standard operating procedure. The Court then noted
that Plaintiffs simply alleged that Defendant’s corporate culture of racial discrimination was implemented
through discretionary decisions nationwide, without presenting any situation where an individual or even a
small centralized group made decisions, or where all of the proposed class members were impacted by
Defendants’ facially neutral policy. The Court found that because Defendants’ decentralized procedures
allowed its decision-makers across the country to consider subjective factors, it was difficult to establish
Defendants’ pattern or practice of discrimination as a standard operating procedure. Plaintiffs argued that
all of the factors leading to the application of the compensation program were applied in an intentionally
discriminatory manner, resulting in statistical discrepancies. The Court disagreed, and found that
Defendants paid all its FAs based on production without discretion as it was based on a precise
mathematical formula. Plaintiffs claimed that the compensation program worked to the disadvantage of the
class of African-Americans because Defendants’ discriminatory culture stunted African-American FA’s
ability to produce. The Court remarked that it could be an individual discriminatory decision, and not the
neutral application of the compensation program that caused the discrepancy in compensation. Plaintiffs
presented declarations from 19 named Plaintiffs and 47 putative class members to establish a nationwide
uniform discrimination. Defendants moved to strike the declarations. The Court found that because these
declarations only alleged class members’ general belief that Defendants had a history of discriminatory
practices, such general allegations unaccompanied by specific discriminatory acts were too vague. The
Court noted that these declarations actually demonstrated that class members worked in different offices,
had different supervisors, and allegedly experienced vastly different forms of discrimination, instead of
supporting commonality. The Court opined that a comparison of named Plaintiffs’ claims and declarations
of putative class members established the lack of typicality, and therefore individual inquiries were required
to determine racial discrimination. In addition, even if individual class members established a prima facie
case of discrimination, Defendants’ defenses would vary between the putative class members and
consequently, the Court would have to examine whether numerous individual factors to determine
parameters of each individual claim. Finally, the Court opined that individual putative class members’
financial interests were too high to be considered incidental to requested equitable relief, therefore class
certification under Rule 23(b)(2) was inappropriate. The Court further found that as the commonality
requirement was not met, each individual member’s claim for liability and damages would have to be tried
by a jury, and there was no predominance of common issues to certify a Rule 23(b)(3) class. For these
reasons, the Court denied Plaintiffs’ motion for class certification.

Nieman, et al. v. Nationwide Mutual Insurance Co., 2010 U.S. Dist. LEXIS 17499 (C.D. Ill. Feb. 26,
2010). Plaintiff, a white male former employee, brought an individual action in state court against
Defendant for reverse discrimination (against white males) under federal and state laws. Plaintiff also
alleged that he was discharged in retaliation for his complaints about gender and racial discrimination to
the EEOC. The complaint contained no class allegations. Defendant removed the case to federal court.
Plaintiff, appearing pro se, sought to certify a class consisting of “all Caucasian male employees or job
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applicants who at any time since October 2005 have been or may be subjected to challenged hiring and
promotional policies and practices, specifically the use of race and/or gender criteria to deny candidacy or
promotion to more qualified Caucasian male candidates . . .” Id. at *3. The Court denied the motion. The
Court held that as Plaintiff had not included class action allegations in the complaint, his pleading violated
Rule 8’s requirement that a “short and plain statement” of the claim must give Defendant notice of the
nature of the claims. The Court also reasoned that as the complaint did not allege Rule 23(a) prerequisites
for class certification and Plaintiff insufficiently articulated Rule 23(a) criteria in his motion for certification,
Plaintiff’s motion should be denied.

Randall, et al. v. Rolls-Royce Corp., 2010 U.S. Dist. LEXIS 23421 (S.D. Ind. Mar. 12, 2010). Plaintiffs,
on behalf of themselves and similarly-situated female employees, brought an Equal Pay Act claim, and a
disparate impact claim and a pattern or practice claim for gender discrimination under Title VII, alleging that
Defendants discriminated against women in a range of upper level management positions over many
years. Plaintiffs asserted that annual percentage-based salary increases systematically perpetuated
gender-based compensation discrimination. After discovery, Plaintiffs moved for class certification and
supported their motion with expert testimony. Defendant opposed the motion and supported their
opposition with their own expert testimony. Each side moved to strike the others’ expert testimony.
Plaintiffs contended that Defendants’ expert witness should not be allowed to testify because he was never
identified in Defendants’ Rule 26(a)(2) disclosure. Defendants’ original expert experienced a family
medical crisis, and Defendants substituted a new expert to testify (he was already their consulting expert),
and also promised to produce the new expert’s report on time and to keep the original deposition schedule.
Plaintiffs went forward with the deposition, reserving their right to object. Later, Plaintiffs moved to strike the
new defense expert, contending that tactics, not a family crisis, motivated the switch. The Court faulted
Defendants for not bringing a motion to substitute experts and faulted Plaintiff for not timely raising an
objection. As a result, the Court denied Plaintiffs’ motion to strike the defense expert or limit his testimony,
finding no prejudice. Defendants moved to strike Plaintiffs’ expert based on Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579 (1993), and Rule 702. The defense expert testified that Plaintiffs’
expert ignored key neutral factors (seniority, time in grade, performance ratings, education, etc.) and his
regression analysis showed that gender did not adversely affect compensation. The Court found that
disputes about the value of expert analysis impacted both the underlying claims and the determination of
whether a viable class claim existed. The Court compared the certification stage to a bench trial where
concerns about the prejudicial impact of faulty science on a jury are not as paramount. As a result, the
Court denied the motion to strike Plaintiffs’ expert testimony. Turning to the propriety of class certification,
the Court found that the class was adequately identifiable. The Court determined that Plaintiffs easily
showed numerosity with a class of 537 women holding jobs in the relevant pay grades. To establish
commonality, Plaintiffs focused on the fact that base salaries were adjusted by awarding percentage-based
pay increases (and thus perpetuating gender-based pay disparities). It was undisputed, however, that
supervisors awarded merit increases, bonuses, and skills-based compensation adjustments, all of which
could affect total compensation. Defendants argued that deposition testimony of two named Plaintiffs and
7 other women did not support a common nucleus of fact, but instead demonstrated distinct differences
between individuals. The Court found unpersuasive a 1998 press release about Rolls Royce’s agreement
with the OFCCP to pay $500,000 in back pay to women as demonstrating a “discriminatory starting point”
which a system of percentage-based annual increases perpetuated. Id. at *26. The Court determined that
even Plaintiffs’ expert statistical analysis did not support commonality or typicality. Two of the named
Plaintiffs were not typical because they were in top pay grades few women ever achieved. Both were
pursuing disparate treatment claims and one was litigating a retaliation claim. The Court expressed
concerns about the apparent potential conflicts of interest between the named Plaintiffs and the class.
Thus, the Court concluded that Plaintiffs failed to establish adequacy of representation. Finally, Plaintiffs



Annual Workplace Class Action Litigation Report: 2011 Edition

Seyfarth Shaw LLP 25

pursued certification under Rule 23(b)(2), and argued that each class member should be notified and given
the opportunity to opt-out as though the action was brought under Rule 23(b)(3). The Court noted that
Plaintiffs’ request for injunctive relief theoretically provided a basis for avoiding the need to demonstrate
that common issues of fact and law predominated over issues affecting individual class members. The
Court remained unconvinced, however, that Plaintiffs’ request for the injunctive relief was anything more
than an effort to pay lip service to the requirements of Rule 23(b)(2) in order to avoid a Rule 23(b)(3)
obligation of showing predominance of common issues. The Court concluded that there were critical
differences between class members over and above the amount of damages. Differences existed with
respect to when and why a class member received less in salary than similarly-situated males. For these
reasons, the Court determined that these factual differences meant the case was not amenable to class-
based treatment, and denied Plaintiffs’ motion for class certification.

(viii) Eighth Circuit

No reported decisions.

(ix) Ninth Circuit

Berndt, et al. v. California Department Of Corrections, 2010 U.S. Dist. LEXIS 57833 (N.D. Cal.
May 19, 2010). Plaintiffs, a group of current and former female employees of the California Department of
Corrections and Rehabilitation (“CDCR”), brought a class action in 2003 seeking injunctive relief and
damages for sex discrimination under Title VII and two civil rights statutes. Plaintiffs alleged that since
1989 they were subjected to sexual harassment by male inmates in the form of exhibitionist masturbation
and that the CDCR’s supervisory and administrative officials failed to take effective or prompt corrective
action to prevent this problem. After discovery, Plaintiffs moved for class certification in November 2008,
and amended their motion twice in 2009. Plaintiffs proposed a class definition which included all past and
present female employees employed by the CDCR during the period from November 1989 to present, as
well as future female employees who had been or would be subjected to exhibitionist masturbation by
inmates at any prison facility in the state of California and whose complaints did not result in prompt
effective steps to address the hostile environment. The definition also included a sub-class of past,
present, and future CDCR employees at Pelican Bay State Prison. The CDCR opposed the Rule 23
motion, arguing that the class definition was defective because the actual composition of the class and
sub-class could be determined only at the conclusion of proceedings on the merits. Plaintiffs then
amended the class definition to include all present and former female correctional officers and other female
employees at prisons who had or may come into contact with male inmates and be exposed to exhibitionist
masturbation and who had suffered or may suffer injury by CDCR’s failure to take prompt corrective action
during the period January 1, 1989 to the present. The amended class definition also included female
correctional officers and other female employees who might be employed in the future until entry of
judgment. Although there is no explicit requirement concerning the issue of a class definition in Rule 23,
the Court noted that a class must be adequately defined and clearly ascertainable before certification
proceeds. While the identity of the class members need not be known at certification, the class definition
must be sufficiently definite so that it is administratively feasible to determine whether a particular person is
a class member. The Court concluded that the amended class definition offered by Plaintiffs did not make
the class ascertainable. Among other things, the class and sub-class definitions were imprecise because
future events were not adequately defined. The Court noted that “may come into contact” and “may suffer
injury” denoted merely a possibility, and thus it would be difficult for the Court to ascertain exactly which
female employees “may” suffer injury without inquiries into the merits made on an individual basis as to
whether the employee witnessed the behavior, whether the employee reported it, and whether remedial
action was prompt and immediate. Id. at *8. The Court also opined that the class definition was overbroad
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because it included future employees whose exposure to the alleged hostile environment was conjectural,
as the future employee class was not limited to male inmate facilities. The Court noted that some class
members might not have any injury and thus lack standing to sue. Although the Court observed that it had
the power to modify the proposed class definition, it concluded that it was inappropriate to modify Plaintiffs’
definition as it contained multiple and substantial problems. For these reasons, the Court denied Plaintiffs’
motion for class certification.

Dukes, et al. v. Wal-Mart Stores, Inc., 603 F.3d 571 (9th Cir. 2010). The Ninth Circuit – in a 6 to 5 en
banc decision – affirmed in part, and reversed and remanded in part, a class certification order in a gender
discrimination pay and promotions class action brought under Title VII of the Civil Rights Act of 1964. In
two previous rulings, a three-judge panel of the Ninth Circuit had found that the U.S. District Court for the
Northern District of California had acted within its discretion in certifying the class, which encompasses an
estimated 1.5 million employees, both salaried and hourly, with a range of positions, employed at one or
more of Wal-Mart’s 3,400 stores across the United States. In examining the elements that Plaintiffs must
establish to certify a class under Rule 23, the Ninth Circuit identified a number of touchstones for
conducting a Rule 23 analysis. The first touchstone is that while a District Court may not make
determinations on the merits in the context of a class certification motion, Rule 23 requires that a District
Court must make a finding that each specific requirement of the rule is met. In examining these
requirements, District Courts must undertake a “rigorous analysis” of any legal or factual issues necessary
to make a determination as to each element required by Rule 23, and whether the suit is appropriate for
class resolution must actually be demonstrated, not just alleged. In so holding, the Ninth Circuit opined
that many District Courts have misread prior circuit precedent – such as Blackie v. Barrack, 524 F.2d 891
(9th Cir. 1975) – for the proposition that the District Court must take the substantive allegations of Plaintiffs’
complaint as true and that any issues pertaining to the merits can never be examined in deciding a class
certification motion. The Ninth Circuit determined that the proper rigorous analysis often will require
looking behind the pleadings to issues overlapping with the merits of the underlying claims, and that a
District Court must examine those issues so long as they bear upon the Rule 23 elements. The Ninth
Circuit’s second touchstone was an admonition to District Courts and litigants relative to the scope and
context of future class certification hearings. Dukes held that a class certification hearing is not a mini-trial.
In order to avoid mini-trials on the merits at the certification stage, the Ninth Circuit instructed that District
Courts have broad discretion to limit discovery as may be necessary to prevent either party from
bootstrapping a trial or a summary judgment-like motion into the certification stage. The Ninth Circuit’s third
touchstone emphasized the flexible standard and analysis required by different types of cases and
substantive legal theories. Dukes instructed that District Courts must be aware that in the application of
Rule 23, different outcomes may result depending upon the underlying legal and factual framework of
Plaintiffs’ claims. In employment discrimination class actions where Plaintiffs present statistical evidence –
as compared to a securities fraud class action – disputes over whether the Plaintiffs’ statistics or
Defendant’s statistics are more persuasive typically are not disputes over whether Plaintiffs raise common
issues or questions for purposes of Rule 23, but are in reality arguments going to the merits. Thus, District
Courts must analyze statistical evidence to the extent it bears upon a determination of whether or not
Plaintiffs satisfy the commonality requirement of Rule 23(a)(2), as opposed to the underlying merits of the
claims asserted. The Ninth Circuit’s fourth touchstone clarified the role of experts in class certification
hearings. Dukes reasoned that a disagreement among experts on the merits in an employment
discrimination class action is not a valid basis for denial of class certification. Instead, a District Court’s
examination of expert testimony is limited to how the expert evidence bears upon the Rule 23 elements.
The Ninth Circuit’s fifth touchstone is that different standards may apply with respect to evaluating evidence
under Rule 23(a) as compared to Rule 23(b)(3). Hence, Dukes established that the differences in the text
in these sub-parts of Rule 23 may require a different standard of evidence under different sub-parts of Rule
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23. The Ninth Circuit reasoned that “we would expect that cases in which parties are contesting facts
underlying the Rule 23(b)(3) determination may often require more determinations by the District Court
than those in which Rule 23(a)(2) is the primarily contested issue…we thus should not be surprised that a
District Court will have to make more precise factual determinations under Rule 23(b)(3) than under Rule
23(a)(2).” Id. at 593. Based on these touchstones and clarified standards, the Ninth Circuit examined the
District Court’s analysis of the expert testimony submitted by the parties for purposes of analyzing
satisfaction of the commonality requirement under Rule 23(a)(2). Among other grounds, Wal-Mart
challenged the expert proof submitted by Plaintiffs in support of commonality under Daubert v. Merrell Dow
Pharmaceuticals, 509 U.S. 579 (1993). The Ninth Circuit determined that the District Court correctly made
factual determinations regarding the expert evidence as it related to the issue of the existence of common
questions of fact or law. Furthermore, the Ninth Circuit held that the District Court properly did not decide
which parties’ evidence was ultimately more persuasive as to liability. Thus, the Ninth Circuit concluded
that in considering the Plaintiffs’ expert testimony in this manner, the District Court did not abuse its
discretion in making Rule 23 determinations. The Ninth Circuit bolstered this conclusion by noting that
Defendant did not challenge the methodologies of Plaintiffs’ expert testimony, but only whether certain
inferences could be persuasively drawn from the expert data. The Ninth Circuit, therefore, rejected the
defense contention that the District Court was required to strike the expert testimony offered by Plaintiffs
under Daubert at the class certification stage because the conclusions reached by Plaintiffs’ experts were
unpersuasive absent other evidence. For these reasons, the Ninth Circuit found no error in the District
Court’s acceptance of the expert testimony presented by Plaintiffs to support a finding of commonality. The
Ninth Circuit also determined there was no error in the District Court’s acceptance of Plaintiffs’ statistical
evidence of discrimination in determining that the Rule 23(a) elements had been satisfied. Although
Defendant argued that Plaintiffs’ expert used a faulty analysis in conducting research on a regional level
(rather than analyzing employment data on a store-by-store basis, or at the organizational level where the
discriminatory practices allegedly took place), the Ninth Circuit determined that the proper test of whether
the workforce statistics should be viewed at the macro (regional) or micro (store) level depends largely on
the similarity of the employment practices and the interchange of employees at various facilities. The Ninth
Circuit concluded that the District Court did not abuse its discretion because the District Court had
reasonably decided to credit the statistical showing of Plaintiffs’ expert. The Ninth Circuit did not decide
whether Daubert applied to expert testimony offered in a class certification hearing. In an important
footnote, the Ninth Circuit determined that it need not decide that issue because the District Court’s
examination of the expert testimony was more than adequate and did not constitute an abuse of discretion.
As to Plaintiffs’ request to certify a class under Rule 23(b)(2) for punitive damages, Plaintiffs argued that
their claims for injunctive relief predominated over claims for monetary relief, and therefore certification
under Rule 23(b)(2) was proper. Defendant argued to the contrary, given the million of putative class
members at issue and Plaintiffs’ likely request for billions of dollars in damages. In examining this issue, the
Ninth Circuit overruled its previous precedent – Molski v. Gleich, 318 F.3d 937 (9th Cir. 2003) – because it
provided no useful guidance to District Courts as to whether, within the meaning of Rule 23(b)(2), claims
for injunctive or equitable relief predominate as compared to claims for monetary damages. Molski
established a standard focused on Plaintiffs’ intent, i.e., whether that intent was to bring a claim
predominantly for injunctive relief, or predominantly for monetary relief. By overruling Molski and rejecting
an “incidental damages standard” used by other circuits, the Ninth Circuit articulated a multi-factored
approach that analyzes whether claims for monetary damages are impermissibly “superior in strength,
influence, or authority” to claims for injunctive or declaratory relief. Id. at 649. Dukes identified several
factors that District Courts must consider, including: (i) whether the monetary relief sought determines the
key procedures that will be used; (ii) whether the monetary relief sought introduces new and significant
legal and factual issues; (iii) whether its size and nature – as measured by recovery per class member –
raises particular due process and manageability concerns; and (iv) whether the request for relief requires
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individual damages determinations. The Ninth Circuit indicated that no single factor would be
determinative. In evaluating these factors vis-à-vis Plaintiffs’ claims, the Ninth Circuit determined that three
of the four factors weighed in favor of a finding that monetary relief would predominate. First, the inclusion
of a punitive damages request means that the key issue in the case – Defendant’s liability – will be decided
by a jury, rather than a judge. Second, Plaintiffs’ request for punitive damages introduced a new
substantive factual issue. To recover punitive damages, Plaintiffs must show not only that Defendant
engaged in a pattern or practice of discrimination, but also that it did so with malice or reckless indifference
to the rights of the class members. The Ninth Circuit opined that this additional factual question likely
requires Plaintiffs to introduce significant evidence and legal argument that would not have otherwise been
necessary. Third, the Ninth Circuit noted that the size of the potential punitive damages award – measured
on an individual basis – could be quite significant, and therefore a large potential award raises due process
and manageability concerns. The en banc panel also concluded that this would trigger the need for
safeguards when a class is certified under Rule 23(b)(3), rather than Rule 23(b)(2). The Ninth Circuit
affirmed the finding, with little analysis, that punitive damages do not require individualized determinations
of harm so long as Plaintiffs have alleged that Defendant’s polices and practices affect all class members
in a similar way. The Ninth Circuit noted that courts have traditionally rejected the imposition of punitive
damages on a class-wide basis before a showing of individual harm because the Supreme Court has
determined that an award of punitive damages must be related to the monetary harm suffered by individual
Plaintiffs. Based on this analysis, the Ninth Circuit did not jettison Plaintiffs’ punitive damages class
certification theory from the case. Instead, the Ninth Circuit held that the District Court abused its
discretion by failing to analyze these factors in certifying Plaintiffs’ punitive damages claims under Rule
23(b)(2), and remanded the punitive damages claim to the District Court for a further hearing. In doing so,
and without expressing an opinion about whether the claims at issue met the Rule 23 requirements, the
Ninth Circuit determined that the District Court also should consider whether class certification of the
punitive damages claims is appropriate under Rule 23(b)(3). Under this hybrid approach, in order to
protect the due process interest of absent class members, the Ninth Circuit opined that notice and opt-out
rights would be required for the Rule 23(b)(3) punitive damages proceeding, and the Rule 23(b)(2) phase
of the proceeding could be adjudicated without the costly notice and opt-out procedures. In addressing
Rule 23(b)(3) manageability concerns, the Ninth Circuit rejected arguments by Defendant that a trial would
be unmanageable because of the size of the class, and unconstitutional because the District Court’s
tentative trial plan would deprive Defendant of its right under Title VII to defend individual pay and
promotion decisions. The Ninth Circuit determined that, if Defendant was found liable for discrimination at
the merits stage of the trial, Defendant could defend its individual decisions in a statistical sample of “test
cases” with the result of those cases being subject to a statistical analysis to provide a formula for class-
wide liability. In determining that individual hearings are not required and that statistical methods can be
used to determine the appropriate damages on a class-wide basis, the Ninth Circuit cited Hilao v. Estate of
Marcos, 103 F.3d 767 (9th Cir. 1996), a 2-1 panel decision which addressed the highly unusual
circumstance of how to try the case of multiple Philippine nationals who alleged torture, summary
execution, and disappearance committed by the Philippine military and paramilitary forces under the
command of Ferdinand E. Marcos during his nearly 14-year rule of the Philippines. The Ninth Circuit noted
that as it had approved of statistical modeling to manage the claims at issues in Hilao, a determination of
punitive damages in this respect was not error. The Ninth Circuit’s ruling also dismissed many of
Defendant’s particular objections by refusing to express any opinion on the District Court’s tentative trial
plan. Instead, the Ninth Circuit held that statistical sampling, which provides Defendant an opportunity to
raise its defenses in the test cases, is one method the District Court could choose to use. Because at least
one reasonable method existed for trial, the Ninth Circuit reasoned that the class is manageable. Finally,
the Ninth Circuit ruled in favor of Defendant on one point and upheld the District Court’s decision not to
certify promotion claims by class members who lacked objective evidence of their interest in a promotion.
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The Ninth Circuit recognized that absent objective evidence of interest, such as a written application for a
potential promotion, the District Court would need to conduct individualized hearings to determine, after the
fact, who was interested in a particular promotion. Since the sheer volume of such hearings would be
unmanageable, the Ninth Circuit concluded that the District Court did not abuse its discretion in denying
certification of this aspect of the sub-class.

Editor’s Note: On December 6, 2010, the U.S. Supreme Court accepted Wal-Mart’s petition for certiorari
to review the Ninth Circuit’s ruling. Dukes, et al. v. Wal-Mart Stores, Inc., 2010 U.S. LEXIS 9588 (U.S.
Dec. 6, 2010) (No. 10-277). A decision is expected by the Spring of 2011. By any measure, Dukes was
the most important employment-related Rule 23 decision in 2010. A more thorough analysis of the Dukes
decision is contained at Appendix I at page 617 of this Report.

Holloway, et al. v. Best Buy Co., 2010 U.S. Dist. LEXIS 26841 (N.D. Cal. Mar. 9, 2010). Plaintiffs filed a
class action, alleging race and gender discrimination in connection with job assignments, hiring, pay, and
promotions decisions. The Court stayed its rulings on Plaintiffs’ motion for class certification, the
corresponding motions to appoint class counsel, and Defendants’ motion to strike Plaintiffs’ expert
testimony pending resolution of the en banc rehearing of Dukes v. Wal-Mart, 556 F.3d 919 (9th Cir. 2009).
The Court noted that, similar to the instant action, Dukes considered the propriety of class certification of a
large-scale nationwide class of past and present employees, who sought to satisfy the commonality
requirement of Rule 23(a) by introducing evidence of company-wide policies and practices, expert
sociological testimony regarding the vulnerability of such policies to discriminatory bias, statistical evidence
regarding disparities between class members and other employees in terms of compensation and
promotion, and anecdotal evidence of Defendants’ alleged pattern or practice of discrimination. The Court
noted that Plaintiffs here, as in Dukes, also relied on proof of managers’ subjective decision-making to
demonstrate commonality. Considering the similarities in the evidentiary showings offered by Plaintiffs in
both cases, the Court opined that the en banc ruling in Dukes very well might be dispositive as to certain
issues under Rule 23(a) raised by Plaintiffs, and even if not dispositive, would undoubtedly provide
valuable guidance in ruling on the pending motions. Thus, the Court decided to stay its certification ruling
in this action pending the en banc decision. The Court next noted that Plaintiffs in both cases relied on a
Rule 23(b)(2) showing to meet the second requirement for certification, which focuses on determining
whether the primary relief being sought by the class is injunctive and/or declaratory in nature. Plaintiffs
sought not only injunctive and declaratory relief, but also significant monetary relief in the form of front pay,
back pay, and punitive damages. While the presence of a request for significant monetary relief made it
difficult for the Court to determine whether the qualitative value of injunctive and declaratory relief
predominated over Plaintiffs’ requests for monetary relief, the Court noted that such an inquiry was
rendered nearly impossible by the fact that Plaintiffs were seeking injunctive and declaratory relief on
behalf of former employees and past applicants in addition to present and future employees, without
distinction as to the number of class members who fell into any category. The Court opined that without
additional information from both parties with respect to the numbers of class members who fall into each of
the present employee, former employee, or applicant categories, the ultimate propriety of certification
under Rule 23(b)(2) remained unclear. Further, Plaintiffs sought certification of the proposed class as to
liability only and not as to damages or remedies. Because Plaintiffs had not filed a motion to bifurcate
liability from damages, or otherwise substantively addressed the preliminary question of whether liability
should be bifurcated from damages, the Court found it difficult to understand how certification of claims in a
liability phase would affect the class members’ ability to prove their claims as a whole or Defendants’ ability
to defend against them. For these reasons, the Court held that the issue of manageability in the present
circumstances presented an additional legal issue requiring further briefing.
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Editor’s Note: On December 8, 2010, the Court extended the stay in light of the U.S. Supreme Court’s
grant of the petition for certiorari in Dukes, et al. v. Wal-Mart Stores, Inc., 2010 U.S. LEXIS 9588 (U.S.
Dec. 6, 2010).

Stockwell, et al. v. City & County Of San Francisco, Case No. 08-CV-5180 (N.D. Cal. Aug. 27, 2010).
Plaintiffs, a group of San Francisco Police Department (“SFPD”) officers over 40 years of age, filed a class
action alleging that Defendant improperly denied promotions and advancement opportunities to officers on
the Q-35 list because of their age. Specifically, Plaintiffs asserted an Age Discrimination in Employment
Act (“ADEA”) violation, and a California Fair Employment and Housing Act (“FEHA”) violation under
California Government Code § 12940. Plaintiffs alleged that they passed SFPD’s test for Q-35 Assistant
Inspector, and were placed on the Q-35 Assistant Inspector eligibility list for assistant inspector positions
with the SFPD’s Investigations Bureau. Plaintiffs asserted that notwithstanding their positions on the Q-35
Assistant Inspector eligibility list, Plaintiffs were passed over for promotions and Defendant promoted
officers from the Q-50 sergeant eligible list to Assistant Inspector positions. Plaintiffs moved for class
certification in connection with their FEHA claim only, seeking to certify a class consisting of all officers on
the Q-35 list and who were above 40 years on the dates of the challenged promotions from 2007 to 2009.
The Court denied Plaintiffs’ motion on the grounds that Plaintiffs failed to establish the requisite elements
pursuant to both Rule 23(a) and 23(b)(3). Plaintiffs alleged that numerosity was satisfied because the
potential class – consisting of officers listed on the Q-35 assistant inspector eligible list who were not
promoted – numbered approximately 130 officers. Plaintiffs assumed that every officer who would have
been selected for promotion would have been selected according to the ranked order set forth in the Q-35
eligibility list. The Court found the numerosity factor satisfied because Defendant acknowledged that even
under Plaintiffs’ approach, the class number could be up to 75, more than the 40-person benchmark
generally used to determine numerosity. Plaintiffs argued that commonality was satisfied because of the
existence of common questions of fact as to whether Defendant’s practice of promoting exclusively from
the Q-50 sergeants list and refusing to make any appointments from the active Q-35 list had a disparate
impact on Plaintiffs. Defendant argued that Plaintiffs failed to identify a specific employment practice with a
disparate impact on the basis of age, as well as the fact that Plaintiffs’ methodology used incorrect pools,
did not take into account major variables, and was deficient in the manner in which it calculated who was
reachable for promotion. The Court concluded that Plaintiffs’ statistical showing as a whole was deficient,
and therefore it found commonality lacking. Regarding typicality, Defendant argued that the named
Plaintiffs and putative class members suffered injuries based on different factors, as the named Plaintiffs
held different ranks on the 1998 Q-35 list; that the class representative took the 2006 Q-50 examination,
but others did not; that all had different work experiences; and that the proposed class members included
ranked officers, but none of the named Plaintiffs held ranks. The Court observed that Defendant
highlighted factors that ultimately went to the question whether an individual Plaintiff or class member might
recover in terms of damages; however, because all Plaintiffs were on the Q-35 list and over 40, and were
claiming injury based on their age as a result of the same course of conduct employed by Defendant, all
Plaintiffs alleged similar injuries stemming from the same course of conduct. As a result, the Court held
that on balance, Plaintiffs had satisfied the typicality factor. As to adequacy of representation, Defendant
argued that there were conflicts present between the named Plaintiffs and the class members, as the
named Plaintiff could not represent the interests of the class because she signed a waiver of her FEHA
claim. The Court stated that she had waived her FEHA claims only for 2007 and 2008 appointments, and
therefore was permitted to act as a class representative in relation to the 2009 appointments. Accordingly,
the Court held Plaintiffs satisfied the adequacy requirement. Finally, with respect to predominance, the
Court found that Plaintiffs made broad and conclusory arguments and failed to demonstrate that any
common questions of law or fact predominated over individual issues. The Court also determined that a
class action was not a superior method to adjudicate the claims because even certification of a class under



Annual Workplace Class Action Litigation Report: 2011 Edition

Seyfarth Shaw LLP 31

FEHA would still leave 39 individual ADEA claims and 9 individual FEHA claims. The Court opined that a
mere suggestion of a future dismissal of ADEA claims by Plaintiffs was irrelevant, and therefore denied
Plaintiffs’ motion for class certification.

(x) Tenth Circuit

Martinez, et al. v. City & County Of Denver, 2010 U.S. Dist. LEXIS 133866 (D. Colo. Dec. 8, 2010).
Plaintiffs, a group of police officers, filed a class action against Defendants alleging systematic racial and
gender employment discrimination in violation of Title VII of the Civil Rights Act, and 42 U.S.C. §§ 1981
and 1983. Plaintiffs filed a motion for class certification, which the Court denied. The Court found that
Plaintiffs did not meet the numerosity requirement because the proposed class consisted of roughly twenty-
seven members, and Plaintiffs made no showing that joinder would be impracticable. The Court also
determined that Plaintiffs’ claims did not present a common question of law or fact, as Plaintiffs’ allegations
of discrimination did not follow any consistent pattern. Additionally, the Court found that the claims for
retaliation took different forms, including unfavorable work assignments, denial of training requests, and
verbal attacks, which did not imply a department-wide policy regarding the handling of complaints from
non-white or female employees. The Court concluded that because all Plaintiffs were not treated in a
similar manner, or subjected to the same discriminatory practices, their treatment did not give rise to an
inference that Defendants had a general policy of discriminating against non-whites and women. The
Court further found that Plaintiffs’ claims were not typical of the proposed class. Although Plaintiffs and the
proposed class shared one common feature, i.e., they suffered some form of discrimination, the Court
noted that Plaintiffs’ claims were not based on the same legal theory. Finally, the Court opined that further
inquiry as to whether the named Plaintiffs could provide adequate class representation was unnecessary,
given the findings that the putative class lacked commonality or typicality. The Court also stated that there
was no need to consider the different types of class actions provided in Rule 23(b) because Plaintiffs failed
to meet the prerequisites of class certification under Rule 23(a). Accordingly, the Court denied Plaintiffs’
motion for class certification.

Tabor, et al. v. Hilti, Inc., 2010 WL 2990004 (N.D. Okla. Sept. 21, 2010). Plaintiffs, a group of
employees, brought a class action alleging deprivation of rights due to gender discrimination under Title VII
of the Civil Rights Act. Plaintiffs brought a motion for class certification, and sought certification of a class
composed of “all women employed by Defendant denied promotion to account manager, also known as
outside sales positions, as well as all other promotions through the company to management level
positions.” Id. at *1. The Court found that Plaintiffs failed to meet the numerosity requirement. Although
Plaintiffs contended the proposed class was composed of approximately 294 women in inside sales who
were denied promotions to an outside sales position, the Court noted this was not a reasonable estimate of
the actual class size because it included all women in inside sales from 2005 to 2008. Without offering any
estimate of the number of qualified and eligible candidates for promotion, Plaintiff argued that the Court
should consider their feeder statistics. However, the Court found the unqualified usage of feeder statistics
was unreliable and inadequate because of the uniquely different job requirements for inside and outside
sales positions. The Court noted that outside account manager positions posed several unique challenges
that made them unattractive for many internal sales representatives, such as relocation, working outside in
the elements and carrying 60 pounds of tools up and down construction sites. Plaintiff asserted that the
differing job requirements between inside and outside sales did not change the feeder pool analysis. The
Court rejected Plaintiffs’ argument that all the female internal sales employees were proper class members
because it ignored the required inquiry into qualifications and eligibility for promotion as laid down by the
Tenth Circuit in Carpenter v. Boeing Co., 456 F.3d 1183, 1194 (10th Cir. 2006). The Court noted that the
present action was distinguishable from the feeder group cases on which Plaintiffs relied, since the
proposed feeder group likely would not be as uniformly interested in, qualified for, and eligible for
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promotion because of their uniquely different job requirements. Although Defendants admitted their denials
of promotion for six female employees to outside account manager positions during the legally relevant
time frame, the Court concluded that without a reasonable estimate of the class size from Plaintiffs, there
was nothing about the small number of potential Plaintiffs that would make joinder or separate trials
impracticable. Id. at *1. Accordingly, the Court ruled that Plaintiffs failed to carry their burden to
demonstrate numerosity. The Court further noted that Plaintiffs sought back pay, front pay, and an
injunction. Based on Derr v. Gulf Oil Corp., 796 F.2d 340 (10th Cir. 1986) – which held that a Plaintiff
would not be entitled to back pay, interest, and retirement from the date of his resignation unless the
employee was constructively discharged – the Court observed that Plaintiffs cited no authority to support
their position that reinstatement was available for former employees who resigned on their own. The Court
also opined that even if Plaintiffs were entitled to reinstatement, the pursuit of one kind of injunctive relief
by the named Plaintiffs did not entitle them to seek different injunctive relief for the rest of the class of
current employees. The Court explained that under Rule 23(b)(2), injunctive relief must be appropriate
respecting the class as a whole. Additionally, the Court doubted the manageability of crafting an injunction
in this case because of the complex, and often individualized, factors that influenced qualifications and
eligibility for promotion from inside to outside sales. Accordingly, the Court rejected class certification
under Rule 23(b)(2). The Court also denied class certification because Plaintiffs failed to meet the
predominance requirement of Rule 23(b)(3). Although Plaintiffs alleged a pattern or practice of
discrimination relative to promotions, the Court found it significant that Plaintiffs failed to identify a specific
policy of Defendant that caused the alleged discrimination. The Court noted that while Plaintiffs’ anecdotal
testimony often referred to nepotism or favoritism, there was little anecdotal testimony of actual sexual
discrimination in promotion decisions. Thus, the Court opined that the weaknesses in Plaintiffs’ statistical
evidence made it impossible to say that common questions predominated over individual ones. Finally, the
Court concluded that Plaintiffs failed to establish the superiority of a class action, because Plaintiffs failed
to identify a reasonable number of potential class members, and because Plaintiffs’ allegation of “uniform
policies” and “common legal policy,” in a conclusory fashion, was not enough to demonstrate sufficient
uniformity to prefer a class action to joinder or individualized lawsuits. Id. at *11.

(xi) Eleventh Circuit

Seff, et al. v. Broward County, Case No. 10-CV-61437 (S.D. Fla. Dec. 6, 2010). Plaintiff brought a class
action against Defendant for violation of the Americans With Disabilities Act (“ADA”) § 42 U.S.C. 12101, et
seq. Plaintiff asserted that Defendant implemented a “voluntary” wellness program as part of its enrollment
process for health insurance benefits, which required participating employees to undergo a biometric
screening and complete an on-line health risk assessment. Id. at *1. Employees who elected not to
participate were charged a fee that was deducted directly from their paycheck. The ADA does not prohibit
employers from conducting “voluntary” medical examinations; therefore, the Court noted that the
fundamental issue in this case was whether the examination was, in fact, “voluntary.” Plaintiff brought a
motion for class certification. The Court determined whether the class definition was adequate and found
that it was concise, specific, and permitted ready identification of the individuals who comprised the class.
The Court also found that the named Plaintiff had adequately demonstrated that he and the other members
of the putative class had standing to seek relief because: (i) all of them had allegedly suffered an economic
loss, i.e., the fees they paid; (ii) there was a causal connection between the alleged injury and Defendant’s
action, i.e., its policy of charging employees for electing not to participate in the wellness program; and
(iii) class members could receive relief through a judgment. The Court further found that the class satisfied
the numerosity requirement because Plaintiff produced an e-mail from Defendant’s HR manager which
stated that more than 267 employees would be charged for a particular pay period, and joinder of 267
Plaintiffs was impracticable. The Court held that the class also satisfied the commonality requirement
because Defendant’s policy applied to all employees who enrolled in the health benefits program, the class
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was limited to those who had incurred a charge, and it was likely that the issues could be resolved without
individualized inquiries. The Court also determined that Plaintiff’s claim was typical of the rest of the
putative class members’ claims because he was subject to the same charge and sought relief upon the
same legal theory. The Court also noted that Plaintiff and Plaintiff’s counsel had demonstrated that they
could adequately represent the putative class. As required under Rule 23(b), the Court found that common
questions predominated over individual questions, as Defendant implemented a policy that injured the
class members. Finally, the Court concluded that a class action was superior to individual lawsuits given
the large number of claims, the small amount of statutory damages, the need for consistent litigation, and
the doubtful benefit to the unnamed class members of controlling the litigation themselves. Based on these
factors, the Court granted Plaintiff’s motion for class certification.

(xii) District Of Columbia Circuit

No reported decisions.

(xiii) U.S. Equal Employment Opportunity Commission

Meyer, et al. v. Clinton, EEOC Case No. 570-2008-00018X (EEOC Sept. 30, 2010). Complainant, who
had multiple sclerosis (“MS”), applied for Foreign Service, and the U.S. Department of State (the “Agency”)
sent her a conditional offer of appointment, contingent on the satisfactory completion of the medical,
security, and suitability clearance processes. Subsequently, Complainant received a medical review
indicating that she was not worldwide available and thus, was ineligible for the Foreign Service unless she
was granted a waiver. Upon Complainant’s application for a waiver, Complainant was placed on the
register of applicants eligible for consular positions, and later was offered a Foreign Service Position, which
she accepted. Complainant filed an individual complaint of discrimination, alleging that she was
discriminated against on the basis of her disability and age. Upon Complainant’s motion, her individual
complaint was converted to a class complaint. The Agency objected to the conversion and the
Administrative Law Judge (“ALJ”) directed the parties to provide all information regarding the class
complaint. Complainant alleged that the worldwide availability requirement that any applicant for the
Foreign Service be able to work, without accommodation, in every location, discriminated against
individuals with a disability. Complainant also alleged that the worldwide availability requirement had a
discriminatory disparate impact upon applicants over the age of 40. The ALJ of the EEOC noted that the
Agency’s policy was that individuals who could not work in all locations without accommodation were
denied worldwide availability. According to the Agency’s policy, the office of Medical Services conducted a
medical review of each applicant and determined whether the applicant was worldwide available. The ALJ
noted that there was no interactive process to determine whether an individual could work at a specific
location or needed an accommodation to allow them to work at a location, and there was no analysis of
whether it would be an undue hardship for the Agency to provide an accommodation on an individual basis.
The ALJ thus found that the class members’ treatment involved common questions of fact because:
(i) each class member applied to one of the overseas agencies; (ii) each received a conditional offer of
assignment conditioned on medical clearance; (iii) each was denied worldwide available status on the
basis of the individual’s disability, record of disability, or regarded as being disabled; and (iv) each class
member was denied employment based on the determinations by the Office of Medical Services. The ALJ
also found that the policy at issue was the ultimate denial based on worldwide availability, and thus all
employees had common issues of fact, whether or not they subsequently sought waivers. The ALJ
determined that the fact that class members had different disabilities did not prevent class certification.
The ALJ thus concluded that Complainant established that commonality existed with regard to the class of
individuals with a disability. The ALJ, however, found that Complainant failed to meet the commonality
requirement for the age discrimination claim because Complainant did not introduce any statistical
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evidence or provide any anecdotal evidence to show a disparate impact based on age. The ALJ also
found that the claims of Complainant were typical of the class, which included individuals who were
discriminated against on the basis of disability when they were denied a job based on the finding that they
did not have worldwide availability. The ALJ remarked that the fact that Complainant subsequently sought
a waiver and was hired, did not vitiate the fact that she was initially denied hire. Finally, the ALJ found that
numerosity requirement was met because there were a minimum of 49 individuals who were denied
worldwide availability. The ALJ, however, determined that Complainant did not meet the numerosity
requirement for the proposed class of individuals over the age of 40 because there were only 20 individuals
over the age of 40 who were denied worldwide availability during the defined period. The ALJ concluded
that Complainant was an adequate representative of the class because there were no conflicts with the
class she sought to represent, and her interests were aligned with other applicants who were denied
employment based on Agency’s policy. The ALJ accordingly, certified the class with regard to the disability
claim, and rejected certification of the class complaint to the extent it related to individuals over the age of
40.

B. EEOC Pattern Or Practice Cases

Pattern or practice lawsuits brought by the U.S. Equal Employment Opportunity Commission are not
governed by Rule 23. Instead, Title VII governs these types of lawsuits. Under the statute, the EEOC
need not satisfy the Rule 23 requirements in order to sue on behalf of a group of allegedly injured
individuals. Instead, the EEOC must follow the framework established by the U.S. Supreme Court in
International Brotherhood of Teamsters v. United States, 431 U.S. 324 (1977). Nonetheless, EEOC
pattern or practice cases tend to involve litigation issues similar to private party Rule 23 class actions.

The EEOC launched a new systemic litigation initiative in 2006. As a result, the volume of EEOC pattern
or practice lawsuits increased significantly in 2010, as did rulings on issues pertinent to EEOC-initiated
litigation.

In 2010, courts rendered decisions in EEOC litigation on a wide variety of issues, including the admissibility
of expert testimony in support of the EEOC’s litigation theories; the proper scope of an EEOC lawsuit
based on the Commission’s administrative investigation; the propriety of employers taking Rule 30(b)(6)
depositions of EEOC personnel; motions for summary judgment in EEOC cases; the impact of the
Ledbetter Fair Pay Act on the statute of limitations in an EEOC pattern or practice lawsuit; defenses to
EEOC administrative enforcement proceedings; the proper scope of discovery in an EEOC lawsuit, both
with respect to an employer’s discovery as to the EEOC and the Commission’s discovery relative to private
employers; monetary sanctions against the EEOC for frivolous litigation; the impact of Twombly pleading
standards applicable to EEOC pattern or practice lawsuits; summary judgment on a class-wide basis in
EEOC pattern or practice lawsuits; the scope of injunctive relief available as a remedy in EEOC litigation;
the discoverability of Facebook and MySpace.com profiles of allegedly injured victims in EEOC pattern or
practice lawsuits; the application of the attorney-client privilege in EEOC litigation relative to discussions
between government lawyers and allegedly injured individuals; the responsibilities of the EEOC in
conveying settlement offers to allegedly injured individuals for whom the Commission seeks recovery; and
the standards applicable to preliminary injunctions the Commission may obtain to prevent retaliation
against witnesses during an on-going EEOC pattern or practice lawsuit.

(i) First Circuit

No reported decisions.
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(ii) Second Circuit

EEOC v. Bloomberg L.P., 2010 U.S. Dist. LEXIS 92511 (S.D.N.Y. Aug. 31, 2010). The EEOC brought
an action alleging that Defendant engaged in a pattern or practice of unlawful employment practices,
including discrimination on the basis of sex/pregnancy and retaliation in violation of Title VII of the Civil
Rights Act. The EEOC filed its complaint after three of Defendant’s female employees filed charges with
the EEOC alleging that Defendant engaged in sex/pregnancy based discrimination by: (i) paying them less
total compensation after they announced their pregnancy and returned from maternity leave; (ii) demoting
them in title or in the number of employees directly reporting to them; (iii) diminishing their responsibilities
and/or replacing them with male employees junior to them; (iv) excluding them from management meetings
and otherwise isolating them; and (v) subjecting them to stereotypes regarding female caregivers when
they returned from maternity leave. The EEOC also alleged that Defendant retaliated against those
employees who protested the alleged discrimination by reducing their compensation, criticizing their
performance, and even by terminating them. To help prove its allegations, the EEOC offered the testimony
of experts Dr. Louis Lanier and Dr. Eugene Borgida. Defendant, in turn, offered testimony of experts Dr.
Michael P. Ward and Dr. John H. Johnson, two statisticians, who analyzed whether the data supported or
refuted the EEOC’s allegations that Defendant paid class members less than similarly-situated male
employees or demoted them. Both parties filed motions to exclude the testimony of the opposite party’s
expert. Dr. Lanier had concluded that in comparison to similarly-situated employees, class members
incurred significantly lower base pay rate changes, and were given statistically significant smaller raises.
Dr. Ward concluded that women who took maternity leave fared slightly better, in terms of intended
compensation, than other employees who were on leave for similar amounts of time. Dr. Ward further
found no statistical evidence that class members’ level of responsibility, as measured by direct reports,
decreased to any significant degree as compared to other employees when taking time on leave into
account. Dr. Johnson found that the base salary of all employees of Defendant taking maternity leave
ending between February 2002, and March 2009, increased an average of 10.4% in the 12-month period
following each leave, compared to the 12-month period ending six months before birth of child. Dr. Borgida
found that the stereotypes about employees who were mothers and/or pregnant more likely than not
influenced the perceptions, evaluations, and decisions about them at the Defendant facility. The Court
based its analysis on the motions to exclude the testimony and reports of the experts on the analysis made
in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). The EEOC argued that as applied
to facts of this case, Dr. Ward’s methodology was flawed because he analyzed the impact of leave on
compensation of the employees, and not the impact of class status. The Court found that the question as
to whether Dr. Ward’s conclusion tends to disprove the EEOC’s allegations of discrimination was a
question for the jury. The Court also found that Dr. Ward’s analysis satisfied the admissibility requirements
of Rule 702. Accordingly, the Court found that Dr. Ward’s testimony and report: (i) would assist the trier of
fact; (ii) were based upon sufficient data; (iii) were the product of reliable principles and methods; and (iv)
applied the principles and methods reliably to the facts at issue here. As a result, the Court denied the
EEOC’s motion to bar Dr. Ward’s testimony. The EEOC argued that Dr. Johnson’s report failed to
compare similarly-situated employees. Dr. Johnson compared the compensation growth of class members
from a point 18 months before the birth of a class member’s child to a point 12 months after the class
member returned from leave to the compensation growth of non-class members from a point 12 months
before the start of a leave to a point 12 months after the employee’s return from leave. The EEOC argued
that the results were unfairly biased in favor of class members’ compensation because the “before” window
extended 18 months prior to leave as compared to only 12 months for non-class members. Id. at *26. The
Court found that Dr. Johnson revised his analysis and looked at an equal window – a 12-month window
beginning 18 months before leave – for both maternity leave takers and non-maternity leave takers, and
found that the alternate specification of the compensation window had no effect on his original findings.
The EEOC also argued that Dr. Johnson’s opinion should be excluded because it used limited multiple
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regressions analysis. The Court found that this argument was meritless because Dr. Johnson did in fact
conduct regression analysis. Accordingly, the Court denied the EEOC’s motion to exclude Dr. Johnson’s
testimony and report. In turning to the EEOC’s experts, the Court found that Dr. Lanier’s analysis was
irrelevant and unreliable. The Court explained that Dr. Lanier’s report failed to compare similarly-situated
employees because class members were, in effect, being compared to employees who took little or no
leave during the class period. In addition, the Court found that Dr. Lanier’s report used an interaction
model to account for the impact of leave on compensation at Defendant’s facility, and as such it was
unreliable because Dr. Lanier’s interaction model differed from the typical interaction scenario in that there
was no presumed relationship (interaction) between the alleged discrimination against mothers and the
amount of leave taken. Accordingly, the Court granted Defendant’s motion to exclude the testimony and
report of Dr. Lanier. The Court noted that the EEOC proposed the testimony of Dr. Borgida, a social
psychologist, who drew on his knowledge and the established, peer-reviewed scientific research literature
on gender stereotyping and gender prejudice, including his own contribution to this body of social scientific
knowledge to reach his conclusions. The Court found that although the methodologies used by the social
scientists were recognized by Daubert, Dr. Borgida’s report lacked the reliability required under Rule 702.
The Court found that Dr. Borgida’s opinion must be excluded because: (i) he only analyzed material
provided and selected by the EEOC, and hence he relied on insufficient facts and data; (ii) he did not
conduct a scientific study that would meet peer review standards because he did not know how one would
do it with the case materials he had; (iii) did not apply his social framework analysis reliably to the facts
here; and (iv) even it was admissible under Rule 702, its minimal probative value was substantially
outweighed by its prejudicial effect, making it inadmissible under Rule 403.

EEOC v. Karenkim, Inc., 2010 U.S. Dist. LEXIS 99539 (N.D.N.Y Sept. 22, 2010). The EEOC brought an
action on behalf of three employees alleging that Defendants were liable for sex discrimination on the
grounds of sexual harassment, constructive discharge, and retaliation. The employees intervened in the
EEOC’s lawsuit, and brought individual claims against Defendants. Defendants moved for summary
judgment, and the EEOC filed cross-motions for summary judgment as to Defendants’ affirmative
defenses. The Court denied both motions. The interveners accused Manwaring, Defendants’ General
Manager, of sexual harassment. Manwaring was engaged to and had a child with one of the owners of the
store, Karen Connors. With respect to Defendants’ motion for summary judgment, individual Defendants
Manwaring and Connors sought dismissal of the interveners’ Title VII claims, arguing that 42 U.S.C.
§ 2000e(b) did not apply to individual Defendants. Although the Court found no Title VII claims against the
individual Defendants in the original complaint, it did find Title VII claims against individual Defendants in
interveners’ amended complaint. Accordingly, the Court dismissed the claims against the individual
Defendants. In addition, Defendants argued that the EEOC did not offer any proof that a hostile work
environment existed at the store. The Court found sufficient proof of Manwaring’s unwelcome comments
and sexual advances, which allegedly occurred with enough frequency and severity to constitute an
abusive working environment. The Court concluded that there were material questions of fact as to
whether a hostile work environment existed at the store. Defendants argued that due to Connor’s alleged
lack of knowledge of the harassment until May 2007, they were entitled to the affirmative defense
established in Burlington Industries Inc. v. Ellerth, 524 U.S. 742 (1998), and Faragher v. City of Boca
Raton, 524 U.S. 775 (1998). The EEOC argued that the Burlington/Faragher affirmative defense was
unavailable to Defendants because Manwaring exercised overwhelming control of Defendants’ operations
and received more salary than Connors. The Court rejected the EEOC’s assertion, finding that there was
no evidence that Manwaring had an ownership interest in the company or that he told Connors how to run
her business. Further, the Court found that although Manwaring’s salary may have been more than that of
Connors, she received a substantial annual bonus. The Court stated that the Burlington/Faragher
affirmative defense was available to an employer when no tangible employment action had been taken
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against a complaining employee. To prove it, an employer must demonstrate that it exercised reasonable
care to prevent and correct promptly any sexually harassing behavior, and that the employee unreasonably
failed to take advantage of any preventative or corrective opportunities provided by the employer.
Regarding the first requirement, the EEOC argued that Defendants had no sexual harassment policy, they
conducted no sexual harassment training, there was no complaint procedure, and that a handbook with a
sexual harassment policy was created after complaints about Manwaring’s behavior. Defendants asserted
that an “open door” policy existed with respect to complaints by employees and that all employees,
including interveners, were informed of the policy at the time of hire. Id. at *18. The Court observed that
given the size of the company and the nature of the business, Defendants’ “open-door” policy for employee
complaints was sufficient, but that Defendants’ oral policy failed to state specifically that sexual harassment
would not be tolerated. The Court determined that the bare allegation by Connors, that one intervener’s
complaint was resolved in her favor, did not establish that Defendants had a reasonable anti-harassment
policy in place prior to complaints about Manwaring. Regarding Connors’ argument that Manwaring was
suspended and sent for counseling after she received complaints about him, the Court noted that
Manwaring’s suspension and counseling was not related to the complaints by interveners but rather to
some serious impropriety he took with an under-age employee. The Court noted that in spite of multiple
complaints against Manwaring, and also his arrest and prosecution for assault, he was welcomed back to
the company after suspension. With respect to the second element of defense – that the interveners did
not complain because they were afraid of losing their jobs – the Court cited Leopold v. Baccarat, Inc., 239
F.3d 246, 246 (2d Cir. 2001), and opined that such subjective apprehensions were not sufficient assuming
Defendants could establish that a sufficient complaint procedure was available. The Court found a paucity
of evidence regarding what was Defendants’ complaint policy prior to the interveners’ complaints and ruled
that there were questions of fact as to whether Defendants took reasonable steps to prevent sexual
harassment and whether interveners failed to avoid harm by complaining about Manwaring’s conduct prior
to May 2007. Therefore, the Court denied Defendants’ motion for summary judgment.

EEOC v. Sterling Jewelers Inc., 2010 U.S. Dist. LEXIS 17268 (W.D.N.Y. Feb. 26, 2010). The EEOC
brought a pattern or practice action on September 23, 2008, alleging gender discrimination by Defendant in
pay and promotions of female retail sales employees since January 1, 2003. Defendant argued that the
EEOC was not exempt from the 300-day limitation period set forth in 42 U.S.C. § 2000e-5(e)(1), and filed a
motion to dismiss any aspect of the complaint seeking relief for alleged discrimination prior to July 22, 2004
(which was 300 days prior to the first EEOC charge filed by a female retail sales employee on who’s behalf
the EEOC had sued). The Court adopted the Magistrate Judge’s amended report and recommendation for
denial of Defendant’s motion. Defendant subsequently brought a motion to certify two issues for
interlocutory appeal to the Second Circuit pursuant to 28 U.S.C. § 1292(b), including: (i) whether the 300-
day limitation period set forth in 42 U.S.C. § 2000e-5(f)(1) applied to the EEOC; and (ii) if it does whether
the continuing violation doctrine prevented partial dismissal of the EEOC’s complaint. The Court denied
the motion. Defendant contended that both the Magistrate Judge and the Court had acknowledged a split
of authority on the issue, and asserted that the course of litigation could depend on a ruling by the Second
Circuit. The EEOC stated that as the parties agreed to seek permission to bifurcate the case and that the
issues in question would not affect the initial determination of liability, the Court should deny the request for
interlocutory appeal. The Court noted that an immediate appeal is allowable only where it may materially
advance the ultimate termination of the litigation. The Court found that the issues Defendant raised would
not control the issue of liability, or any discovery or depositions, because, with or without bifurcation, the
Court could direct an assessment of individual claims to occur after a determination that Defendant was
liable generally for discriminatory conduct. Further, the Court found that the complaint alleged that the
discriminatory conduct occurred since January 1, 2003, indicating that the EEOC believed that the
discriminatory conduct was continuing through the present time. Thus, the Court opined that even if the
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Second Circuit agreed with Defendant, none of the EEOC claims would disappear from the case. The
Court reasoned that Defendant’s appeal would cut-off approximately 18 months from the EEOC’s claim,
but leave in place over six years worth of identical claims. The Court observed that if Defendant was
concerned about the timeliness of some of the individual claims, it could seek a stay of payment on those
claims pending appeal of an adverse final judgment. For these reasons, the Court denied Defendant’s
motion for permission to appeal under 28 U.S.C. § 1292.

EEOC v. Sterling Jewelers Inc., 2010 U.S. Dist. LEXIS 71429 (W.D.N.Y. July 15, 2010). The EEOC
brought a pattern or practice action on behalf of female retail sales employees alleging that Defendant
discriminated against them based on gender and/or retaliated against them in violation of Title VII of the
Civil Rights Act of 1964. Defendant requested a Rule 30(b)(6) deposition of the EEOC’s representatives.
Subsequently, the EEOC filed a motion for a protective order to prohibit a Rule 30(b)(6) deposition of its
representatives. The EEOC argued that Defendant’s request for a deposition, rather than being an effort to
obtain any relevant or admissible evidence, was an effort to depose the EEOC’s attorneys and intrude
upon privileged matters. Id. at *4. In support of the motion, an EEOC Commissioner submitted an affidavit
which invoked the deliberative process privilege. In response, Defendant asserted that the proper method
for addressing the EEOC’s concerns was to allow the EEOC to assert its objections at the deposition. Id.
at *4-5. The Magistrate Judge rejected the EEOC’s argument and held that it could not accept the EEOC’s
objections in the abstract, and unless and until a question is asked at the deposition that the EEOC deems
privileged, the Magistrate Judge ruled that he had no basis to prohibit Defendant from taking the 30(b)(6)
deposition. Id. at *5-7. The Magistrate Judge also rejected the EEOC Commissioner’s affidavit invoking
the deliberative process privilege. The Magistrate Judge reasoned that the deliberative process privilege
only protects the opinions, recommendations, and deliberations of the EEOC, not the underlying factual
information. Id. at *7. Thus, the Magistrate Judge held that it was impossible for him to conclude that all of
the categories of inquiry listed in Defendant’s Rule 30(b)(6) deposition notice pertained only to privileged
matters. Id. The Magistrate Judge also noted that Defendant sought to depose the EEOC on the
parameters of its administrative investigation. The Magistrate Judge reasoned that Defendant’s inquiry
may be highly relevant to its potential defenses because it is well settled that the scope of the EEOC’s
lawsuit must be consistent with the scope of the investigation of the administrative charge. Id. at *8. The
Magistrate Judge also reasoned that the EEOC is not relieved of its obligation under Rule 30(b)(6) to
provide a witness to answer questions about the documents in its investigation file for purposes of
clarification and interpretation based upon the fact that the EEOC previously turned over its complete
administrative file in discovery. Id. Accordingly, the Magistrate Judge rejected the EEOC’s motion for a
protective order to prohibit Defendant’s request for a Rule 30(b)(6) deposition of the EEOC’s
representatives.

(iii) Third Circuit

EEOC v. Bimbo Bakeries USA, Inc., 2010 U.S. Dist. LEXIS 13654 (M.D. Pa. Feb. 16, 2010). The EEOC,
on behalf of Henry T. Hairston and a class of similarly-situated African-American employees, brought an
action alleging Defendants violated Title VII of the Civil Rights Act. The EEOC alleged that Hairston
experienced a racially hostile work environment because of the comments of his white co-worker and
despite reporting it to Defendants, no corrective action was taken. The EEOC further alleged that the work
environment was so intolerable that Hairston had to resign, and therefore was constructively discharged.
Defendants filed a motion to dismiss the EEOC’s complaint on the basis that the claims failed to state a
cognizable Title VII violation as a matter of law, and the EEOC did not fulfill its statutory obligation to
pursue conciliation of the dispute in good faith before filing its lawsuit. The Court granted the motion as to
Hairston’s constructive discharge claim and denied the motion in all other respects. Defendants argued
that the complaint failed to state a claim, and that the conduct the EEOC complained of was not severe or
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pervasive enough to constitute a hostile work environment. The Court observed that the use of racial
epithets – especially the word “nigger,” which was used in this case – had a long and sordid history and
could quickly change the work environment from positive to poisonous. Id. at *16. The Court cited
Rodgers v. W. S. Life Insurance Co., 12 F.3d 668, 675 (7th Cir. 1993), which held that the use of the word
“nigger” on just two occasions contributed to a hostile work environment. The Court found that the
allegations contained in the EEOC’s complaint, while sparse, were sufficient to plausibly give rise to a
hostile work environment. In response to Defendants’ assertion that the complaint contained insufficient
factual allegations to sustain the EEOC’s allegation that Hairston was constructively discharged, the Court
observed that although the complaint clearly pled that the use of racial epithets became intolerable,
intolerability was not established by showing that the employee subjectively felt compelled to resign. The
Court found that there was a scarcity of facts on this issue alleged by the EEOC; therefore, it refused to
infer that Hairston was compelled to resign. Relying upon Fletcher-Harlee Corp. v. Pote Concrete
Contractors, Inc., 482 F.3d 247, 252 (3d Cir. 2007), the Court permitted the EEOC to file an amended
complaint alleging sufficient facts that raised its right to relief on its constructive discharge claim above the
speculative level. Defendants further argued that the EEOC did not engage in good faith conciliation prior
to filing its lawsuit. The Court found that a mere eleven days passed between the time Defendants
received a final determination by the EEOC and the Commission’s submission of a proposed conciliation
agreement. The Court observed that Title VII did not permit the EEOC to refuse to conciliate simply
because Defendants were dilatory during the investigation of the claim. The Court noted that Defendants’
request for a conciliation conference was an attempt to resolve the dispute and the EEOC, by refusing to
hold this conference, failed to fulfill its statutory duty to conciliate. However, relying upon 42 U.S.C.
§ 2000e-5(f)(1), which grants discretion to the Court to order either conciliation or dismissal, the Court
refused to dismiss the complaint and chose to stay the action for a period of sixty days, requiring the
parties to engage in a good faith effort to conciliate the dispute.

EEOC v. The Geo Group, Inc., 616 F.3d 265 (3d Cir. 2010). The EEOC brought an action on behalf of a
class of female Muslim employees, alleging that Defendant failed to accommodate them by providing an
exception to a dress policy – precluding them from wearing Muslim head coverings called khimars at work
– in violation of Title VII. Defendant, a private corporation which ran federal and state prisons, instituted a
dress policy barring its employees from wearing hats, scarves, and hooded jackets in the facility, unless
issued with the uniform. The new policy was interpreted as prohibiting khimars as well. Subsequently, the
facility adopted a zero tolerance headgear policy based on safety reasons. Three Muslim women claimed
that wearing a khimar was required by the Islamic religion, and sought an exception to the policy. When
their request was denied, they filed a charge with the EEOC alleging violations of Title VII. Defendant filed
a motion for summary judgment and the EEOC opposed it, relying heavily on the report of its expert,
George Camp (“Camp Report”), which generally concluded that: (i) Defendant’s reasons for denying any of
its female employees the ability to wear a khimar lacked merit; (ii) Defendant made no genuine attempt of
an alternative method for accommodating the wearing of the khimar; and (iii) there was no legitimate
reason for Defendant to deny its female employees the right to wear a khimar within the secure perimeter
of the facility. The District Court granted the motion, and on appeal the Third Circuit affirmed the judgment.
Instead of challenging the EEOC’s prima facie case, Defendant first argued that it offered claimants a
reasonable accommodation by offering to permit the women to wear a hairpiece in place of a khimar
because it fulfilled the stated religious requirement that the hair be covered. Defendant noted that one
Muslim female in the facility found that a hairpiece was sufficient to fulfill the religious requirement. The
Third Circuit rejected this argument because Defendant offered no evidence about the proposed hairpiece
or any details about the Muslim employee who found it acceptable. Responding to the Camp Report,
Defendant offered testimony of two wardens, both of whom testified to another reason for banning the head
scarves in the facility – that the head scarf could be taken away from an individual and used against them
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in any form of choking movement. The EEOC characterized the testimony as utterly speculative and
conclusory. However, the Third Circuit remarked that the wardens had significant prior experience in
prison administration, and that practical experience added weight to their concerns. The EEOC cited Webb
v. City of Philadelphia, 562 F.3d 256 (3d Cir. 2009), which did not purport to establish a per se rule of law
about religious head coverings or safety that would govern in all religious discrimination cases. The EEOC
pointed out that, unlike the Defendant in Webb, Defendant’s witnesses did not refer to the uniformity of
appearance as justification for Defendant’s dress code policy at the summary judgment stage. The EEOC
suggested that this was an afterthought that arose only after the Webb opinion was filed. The Third Circuit
found that both the wardens had testified about their concern regarding the employees’ lack of uniform
appearance, and in fact, the Camp Report concurred that uniformed employees should wear only agency
issued visible items. The Third Circuit remarked that it was unnecessary to decide whether this interest
alone would support summary judgment. The Third Circuit observed that even if khimars presented only a
small threat of the asserted dangers, it did present a threat which was something that Defendant was
entitled to prevent. The Third Circuit noted that Webb held that, although the police officer wore the khimar
for sincere religious beliefs, those beliefs were subordinate to the police department’s policy prohibiting the
wearing of a khimar because safety was undoubtedly an interest of the greatest importance. Accordingly,
the Third Circuit concluded that the District Court did not err in granting summary judgment to Defendant.

EEOC v. Kronos, Inc., 620 F.3d 287 (3d Cir. 2010). An applicant, a hearing and speech impaired
individual, filed a charge of discrimination with the EEOC alleging failure to hire in violation of the ADA.
The EEOC filed a subpoeana enforcement application seeking enforcement of a third-party administrative
subpoeana it issued to Defendant, a vendor supplying services to the employer. The District Court issued
an order narrowing the scope of the subpoeana and directed the parties to negotiate a confidentiality order.
Subsequently, the District Court denied the EEOC’s motion to adopt its confidentiality order and granted
Defendant’s motion for adoption of its proposed order. The EEOC appealed, arguing that by narrowing the
subpoena’s scope, the District Court abused its discretion. The EEOC contended that the information
sought in the subpoeana – specifically, the scope of Defendant’s use of the Kronos assessment, and the
Kronos assessment instructions and manuals – was relevant because it would cast light on the EEOC’s
factual investigation against the employer and meet the liberal standard of relevance the Supreme Court
espoused in EEOC v. Shell Oil Co., 466 U.S. 54, 68-69 (1984). The Third Circuit agreed with the EEOC,
and determined that the District Court applied too restrictive a standard of relevance by limiting the
information based on geography, time, and job position. The Third Circuit noted that the District Court
overlooked the information pertaining to Defendant’s actual use of the Kronos assessment, which could
provide useful context and important comparative data for the EEOC’s investigation of the applicant’s
charge. The Third Circuit also found that information related to other job positions would shed light on
whether the Kronos assessment had an adverse impact on persons with disabilities and whether the
District Court misapplied the relevancy standard when it limited the EEOC’S access to information related
only to the State of West Virginia. Defendant argued that the EEOC was not entitled to the information
because the applicant’s charge was completely devoid of any allegation of nationwide discrimination or
discrimination in job positions other than those for which she applied. The Third Circuit rejected this
argument, stating that the EEOC’s investigative powers were broader than the four corners of the charge
and encompasses any information that was relevant to the charge. The Third Circuit also disagreed with
Defendant’s argument that because the applicant failed to allege disparate impact, the EEOC was not
entitled to investigate whether the employer’s use of the assessment had an adverse impact on people with
disabilities. The Third Circuit found that it was up to the EEOC, and not the applicant, to investigate
whether, and under what legal theories, discrimination may have occurred. Thus, the Third Circuit
reversed the District Court’s judgment insofar as it limited the scope of the EEOC’s subpoena. However,
the Third Circuit disagreed with the EEOC’s request for documents discussing or measuring potential
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adverse impact on the basis of race, and stated that the charging party was a disabled white female
complaining of disability discrimination and a resonable investigation of that charge could not be extended
to include an investigation of race discrimination which was wholly unrelated. Therefore, the Third Circuit
affirmed the District Court’s judgment to the extent that it declined to enforce the portion of the EEOC’s
subpoena requesting information related to race. The Third Circuit also vacated the confidentiality order
and remanded that issue to the District Court.

(iv) Fourth Circuit

EEOC v. Baltimore County, 2010 U.S. App. LEXIS 13087 (4th Cir. June 25, 2010). The EEOC brought
an action on behalf of two correctional officers, alleging that the County erred in calculating the contribution
by its employees for its employee retirement system (“ERS”) in violation of the ADEA. Under the ERS,
most employees were eligible for retirement at age 60 or, regardless of age, when the employee completed
30 years of creditable service. However, correctional officers were eligible for retirement after 20 years of
creditable service, regardless of age. The EEOC alleged that the percentage of the employees’
contribution to the ERS varied according to the age at which the employee joined the system, and
accordingly, older newly-hired employees contributed more than the younger newly-hired employees. For
example, an employee who joined at age 40 contributed 5.57% of his salary, while an employee who joined
at age 20 contributed only 4.42%. Id. at *2. The County claimed that the disparate contribution rates were
based on financial concerns, and since an older newly-hired employee had fewer years to fund a pension,
they had to contribute to the pension plan at a higher rate than a younger newly-hired employee. The
District Court granted the County summary judgment, observing that the County’s requirement that an
older newly-hired employee pay higher contribution rates was based on the number of years a newly-hired
employee had until reaching retirement age and how long it would take to accumulate a sufficient reserve
to fund the newly-hired employee’s life annuity. The District Court also noted that because older newly-
hired employees would reach retirement faster, their contributions would have less time to accrue earnings.
These two conclusions led the District Court to find that the County was motivated by a permissible
principle, the “time value of money,” rather than the age of new-hires. Id. at *5. On appeal, the Fourth
Circuit reversed and remanded, observing that because correctional officers were eligible for retirement
after 20 years of creditable service, regardless of age, the contribution disparity was not justified by the
“time value of money” because both younger and older employees must contribute for the same 20 years.
Id. at *6.

EEOC v. CDG Management, LLC, 2010 U.S. Dist. LEXIS 124919 (D. Md. Nov. 24, 2010). The EEOC
brought an action on behalf of a class of females seeking employment as telemarketers, alleging that
Defendants had engaged in an on-going pattern or practice of sex discrimination against female applicants
in violation of Title VII of the Civil Rights Act of 1964. Defendants filed a motion to withdraw appearance as
counsel, stating its financial condition had declined and thus was unable to provide assistance in the
defense of the action. The Court granted the motion. The Court subsequently ordered the Clerk to enter
default against Defendants and instructed the EEOC to file a motion for default judgment. The EEOC
subsequently filed a motion for default judgment and entry of relief. The Court stated that in considering a
motion for default judgment, it must determine whether the facts alleged in the complaint, taken as true,
established Defendants’ liability, and, if they did, make an independent determination regarding the
appropriate award of damages. The EEOC relied on anecdotal and statistical evidence to show that
Defendants engaged in a pattern or practice of employment discrimination on the basis of gender. The
EEOC asserted that its evidence established that Defendants did not hire females because they believed
females were not as effective at telemarketing as males, and statistical evidence showed that females were
hired at significantly lower rates than expected. Based on these facts, the Court found that Defendants had
violated Title VII. Regarding damages, the Court observed that as long as the Defendants received notice
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that damages may be awarded, as in this case, allegations and affidavits regarding damages support a
default judgment for money damages. The Court reviewed the EEOC’s methodology and calculations, and
as it found that it accurately represented the amount of back pay for which Defendants were liable, the
Court granted the EEOC’s motion for a default judgment for back pay in the amount of $7.4 million. As to
punitive damages, the EEOC argued that the evidence demonstrated that Defendants acted with malice or
reckless indifference to the female job applicants’ federally protected rights. The Court, however, found
that the EEOC did not satisfy the higher burden on which a decision awarding punitive damages must be
based, and specifically had not satisfied its burden with respect to Defendants’ state of mind. In addition,
the Court observed that punitive damages would not deter future wrongdoing because Defendants had
filed petitions for bankruptcy. Therefore, the Court denied the EEOC’s motion for an award of punitive
damages. Finally, the Court held that an award of future injunctive relief would be moot insofar as it rested
on the improbable possibility that Defendants’ companies would, in the future, resume business operations.
Thus, the Court denied the EEOC’s motion for non-monetary relief.

Editor’s Note: The Court’s judgment of $7.4 million is the largest judgment obtained by the EEOC in
2010.

EEOC v. City Of Greensboro, 2010 U.S. Dist. LEXIS 132159 (M.D.N.C. Dec. 14, 2010). The EEOC
brought an action alleging that Defendant violated the ADEA by failing to hire 58-year-old applicant Terry
Pearson, on the basis of his age, and a regulation implementing the ADEA, by failing to preserve
documents regarding that decision. The EEOC contended that although Pearson had over 30 years of
experience doing electronics repair work, Defendant’s Division Manager Bechinger Martin, the ultimate
decision-maker, hired three others who were below the age of 40 rather than Pearson. When the EEOC
sought all relevant documents, Defendant informed the EEOC that it did not have copies of those
documents. Therefore, the EEOC contended that Defendant violated 29 C.F.R. § 1627.3(b)(1)(i), enacted
pursuant to § 7(a) of the ADEA, by failing to make or preserve records for the requisite one-year period,
pertaining to the failure or refusal to hire Pearson. Both parties filed motions for partial summary judgment,
and the Magistrate Judge recommended that both motions be denied. The EEOC presented direct
evidence, i.e., testimony from Defendant’s Division employee, Williams Hickey, that Martin expressed
concern to him that if the city hired someone of Pearson’s age, she would have to provide him training only
to have him retire in a few years, and as such she wanted to hire a group of people that were going to be
there for longer and not somebody just coming in who would then leave shortly. Defendant contended that
its decision was based on the qualification of the people who were interviewed, and that it found Pearson to
be less qualified than the other three candidates. Defendant also contended that, setting aside its
qualifications-based explanation for failing to hire Pearson, the Court should grant it summary judgment on
the ground that the evidence taken in a light most favorable to the EEOC revealed that Pearson’s
application was rejected because his commute to work would have been too long; he was feared to be
friends with Richard Martin, who retired due to the actions of Martin, and not because of his age.
Defendant contended that such evidence clearly showed that age was not the determinative or but-for
reason for Pearson’s rejection. The Magistrate Judge found that the city’s arguments failed for several
reasons. Pearson’s commute-time issue was based on statements that Martin allegedly made, which
amounted to hearsay. As to Pearson’s perceived friendship with Martin, Defendant failed to make it clear if
his possible link to Martin had a role in Martin’s decision for not hiring Pearson. The Magistrate Judge
found that this argument failed because, although Defendant’s vacancy notice listed the requisite
experience as a “Minimum Qualification,” the record reflected that Defendant did not actually consider such
experience a job requirement. Id. at *40. Given that and other record evidence – including that two of
Defendant’s interview panelists recommended Pearson’s hiring over the others because the panelists
deemed him more qualified – the Magistrate Judge found that the EEOC raised a genuine issue of material
fact as to whether Pearson had the qualifications that Defendant legitimately viewed as required for the job.
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Because a factual dispute existed, the Magistrate Judge recommended denying Defendant’s motion. The
Magistrate Judge also recommended denying the EEOC’s motion on the claim for failure to preserve
records because the record did not establish as a matter of law that Defendant violated the regulation.

EEOC v. Denny’s, Inc., 2010 U.S. Dist. LEXIS 71415 (D. Md. July 16, 2010). The EEOC brought an
action on behalf of Paula Hart, an amputee, and a class of unidentified Denny’s employees with disabilities,
alleging wrongful termination of disabled employees in violation of the ADA. Hart, who worked as a
restaurant manager at Denny’s, took medical leave for debilitating numbness in her right leg and
underwent surgeries which resulted in an above-the-knee amputation. Denny’s informed her that if she
was unable to return to work, she would be terminated for exceeding the 26-week maximum short-term
disability leave. Hart returned to work and after five days of working on a modified schedule, at which time
she was informed that Denny’s would no longer allow her to work. Denny’s later confirmed Hart’s
termination, stating that it did not have an available position which Hart could perform with her limitations.
The EEOC contended that Denny’s violated the ADA by terminating Hart on the basis of her disability and
denied her reasonable accommodations to perform her restaurant manager functions. Denny’s brought a
motion for summary judgment on Hart’s claims. Denny’s asserted that, in addition to administrative and
oversight duties, restaurant managers should be capable of performing all tasks regularly handled by the
cook, server, dish washer, hostess, and other hourly staff. Due to Hart’s amputation, Denny’s asserted that
she could not perform the essential functions, move quickly between tasks, or circulate through the entire
restaurant for staff supervision and quality customer service. The EEOC claimed that no reasonable
accommodation was suggested that would allow her to perform these physical duties. The Court noted
that according to its job description, Denny’s did not require managers to perform duties of other positions.
Hart testified that her primary responsibilities included dealing with customers, completing paperwork, and
directing employees, none of which were physically demanding. In addition, the report and testimony of
the EEOC’s expert suggested that a restaurant manager never performed other code position’s job tasks,
and concluded that discretionary performance of another code position’s job was a marginal job function of
a restaurant manager. Accordingly, the Court found that the evidence presented by both parties created a
question of fact about the duties of a restaurant manager, and a reasonable jury could conclude that the
ability to perform all other code positions was not an essential function of a restaurant manager. The
EEOC also argued that Hart’s brief return to Denny’s demonstrated that she was capable of working with a
reasonable accommodation. Denny’s countered that the EEOC did not establish that Hart could perform
her old job with a reasonable accommodation because the temporary, administrative position created for
Hart during her brief return did not encompass the essential functions of a restaurant manager. The Court
found that because the essential functions of a restaurant manager were in dispute, summary judgment
was precluded, and thereby denied Defendant’s motion.

EEOC v. Fairbrook Medical Clinic, P.A., 609 F.3d 320 (4th Cir. 2010). The EEOC brought an action on
behalf of Dr. Deborah Waechter, a former employee of Defendant, under Title VII, alleging that Dr. John
Kessel, Defendant’s owner and Waechter’s immediate supervisor, subjected her to a hostile work
environment on the basis of her sex. The EEOC alleged that these incidents of harassment became so
frequent and distressing that Waechter resigned and found other employment. Defendant brought a
motion for summary judgment on the basis that Kessel’s conduct was not sufficiently severe or pervasive to
constitute a hostile work environment. The District Court granted Defendant’s motion. On appeal, the
Fourth Circuit reversed and remanded. The Fourth Circuit observed that Defendant did not dispute that
Waechter found Kessel’s conduct to be unwelcome, and although Kessel made offensive remarks in front
of both male and female employees, his use of sex-specific and derogatory terms indicated that he
intended to demean women. The Fourth Circuit noted that Kessel referred to women as “sluts;” talked
about female body parts, including his own wife’s, in graphic terms; made several remarks that involved
explicit or implicit proposals of sexual activity; asked Waechter if she had a better libido while she was
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pumping her breasts to feed her child; opinioned that she was probably a “wild thing” in bed; and requested
to view and pump her breasts. Id. at 330. The Fourth Circuit opined that a reasonable jury could conclude
that Kessel’s comments were based on sex and that their intimate nature was intended to make women
feel acutely embarrassed and uncomfortable. Since Fairbrook did not contest whether Waechter
subjectively perceived that her work environment was hostile or abusive, the Fourth Circuit focused on
whether Kessel’s conduct objectively created a hostile or abusive work environment. The Fourth Circuit
disagreed with Fairbrook’s assertion that Kessel’s conduct was non-actionable crude behavior. The Fourth
Circuit remarked that many of Kessel’s comments were highly personal and, if proven, would establish that
Kessel targeted Waechter to demean and humiliate her. The Fourth Circuit found Kessel’s frequent
comments about Waechter’s breast size after she returned from maternity leave and his earlier comments
about his genitals and those of his wife to be evidence for a jury to consider when assessing the intensely
personal nature of this interaction. Id. at 329. The Fourth Circuit reasoned that the fact that Kessel’s
comments occurred in a medical clinic where the human anatomy is a regular topic did not excuse his
intensely personal and demeaning remarks. Moreover, even if run-of the-mill jokes would have been
tolerated, a jury could have found those comments to be hostile and abusive. The Fourth Circuit also
opined that a jury could find that Kessel’s remarks heightened tensions, adversely affected performance of
female professionals, and communicated a dismissive attitude to female physicians. Fairbrook, while
arguing that Kessel’s conduct was not sufficiently severe or pervasive, contended that his conduct was not
particularly frequent. The Fourth Circuit found that because Waechter had identified a number of specific
incidents that occurred over a three-year period and had stated that the frequency of Kessel’s conduct
escalated after she returned from maternity leave, a reasonable person in her position could conclude that
the harassment had become a persistent feature of her work environment and therefore a jury could find
that harassment was regular. Id. at 330. Fairbrook further argued that Kessel’s conduct did not cause
Waechter to miss work due to stress or otherwise adversely affected her job performance. The Fourth
Circuit ruled that the EEOC’s claim survived because a jury could conclude that Kessel altered Waechter’s
working conditions by, among other things, bombarding her with graphic and highly personalized
comments about intimate features of his and her anatomy, and found that Waechter continued to work at
Fairbrook until a new job became available. The Fourth Circuit also observed that although there was no
proof of any inappropriate touching, physical threats, sexual advances, or propositions by Kessel, the
evidence established that he had implicitly proposed that they engage in sexual activity. The Fourth Circuit
opined that a reasonable jury could conclude that Kessel suggested that they engage in sexual activity,
and even if it did not, it could find that the work environment at Fairbrook was hostile. Finally, the Fourth
Circuit considered Fairbrook’s argument that some aspects of Waechter’s story were not sufficiently
corroborated and that she filed a discrimination charge merely to coerce Kessel into contributing towards
debt she owed to another medical facility. The Fourth Circuit ruled that these matters were best resolved
at trial. The Fourth Circuit thus found that the EEOC had produced evidence, which if proven, would
establish that Kessel had crossed the line from general crudity into actionable harassment. The Fourth
Circuit concluded that because Fairbrook had neither conducted any investigation nor took any corrective
action to address sexual harassment, despite Waechter’s complaint to Kessel on multiple occasions and to
the office manager on one occasion, a jury could conclude that Fairbrook failed to exercise reasonable
care and therefore could be liable for Kessel’s actions.

EEOC v. Freeman, 2010 U.S. Dist. LEXIS 41336 (D. Md. April 26, 2010). Katrina Vaughn
(“complainant”), a job applicant, filed an administrative charge with the EEOC on January 17, 2008,
alleging that Defendant discriminated against her on the basis of her race when it failed to hire her based
on her credit history. The EEOC filed a pattern or practice lawsuit on behalf of complainant and alleged
that Defendant engaged in nationwide racial discrimination and used credit history and criminal history as
hiring criteria, which had a disparate impact on African-American, Hispanic, and male job applicants. The



Annual Workplace Class Action Litigation Report: 2011 Edition

Seyfarth Shaw LLP 45

EEOC sought a permanent injunction to enjoin Defendant from such alleged practices. Defendant filed a
partial motion to dismiss for failure to state a claim, seeking the dismissal of all claims relating to hiring
decisions made more than 300 days before complainant filed her administrative charge, i.e., all claims
relating to decisions made prior to March 23, 2007. The Court noted that under § 706 (e)(1) of Title VII,
any individual who challenges an employment practice must first file an administrative charge with the
EEOC within either 180 or 300 days (300 days in Maryland) after the alleged unlawful practice occurred.
The EEOC argued that § 706 (e)(1) only requires a timely filing of the charge which would trigger
investigations, and in no way limits the class of allegedly injured individuals for whom the EEOC can seek
relief. The Court disagreed and opined that because the plain language of § 706 (e)(1), incorporated into
pattern or practice actions brought under § 707(e), precludes the EEOC from seeking relief for individuals
who were not subjected to an unlawful employment practice during the 300 days before the filing of the
triggering charge, the Court should not look beyond the plain language of § 706(e)(1). The EEOC argued
that in enacting § 707, Congress intended to give the EEOC the authority to sue and seek relief for victims
of a pattern or practice of discrimination on the same broad basis which the Department of Justice (“DOJ”)
had prior to 1972. The Court noted that, unlike the DOJ, the EEOC’s authority is restricted by the
procedures in § 706. Further, the EEOC argued that under public policy, it had broad authority and the
primary responsibility to root out systemic discrimination in the workplace. The Court determined that the
EEOC is only barred from seeking relief based on stale claims, but that it could pursue injunctive remedies,
and equitable and monetary relief, for individuals who did or could have filed charges within 300 days of the
filing of the triggering charge. The Court also remarked that other policy and fairness considerations –
including, open-ended liability, and the need for prompt notification of asserted violations to employer –
favored application of the 300-day limitations period to the EEOC’s lawsuit. The Court further opined that
the EEOC’s mission to redress a pattern or practice of discrimination would not be thwarted by the
imposition of the 300-day statute of limitations. The EEOC argued that despite the statute of limitations set
forth in § 706(e)(1), Defendant was liable under the “continuing violation doctrine” for acts that pre-dated
the 300-day filing period, and therefore, the class of individuals for whom it could recover could not be
limited. Id. at *6. Defendant asserted that the continuing violation doctrine did not provide a basis for
challenging decisions made outside the 300-day period. Both parties relied on National Railroad
Passenger Corp. v. Morgan, 536 U.S. 101 (2002), for support. The Court noted that Morgan relied upon
the unique nature of hostile environment claims, and held that an employer can be liable for acts occurring
outside of the 300-day filing period provided that: (i) at least one act contributing to the claim occurs within
the filing period, and (ii) the acts falling outside of the 300-day filing period are part of the same actionable
hostile environment claim. The Court opined that Defendant was not liable for acts that pre-dated the 300-
day filing period because the continuing violation doctrine permits the inclusion of additional time-barred
claims, but not otherwise time-barred parties. This equitable exception to the 300-day filing period allows
an individual who files a timely charge to recover for acts outside the filing period, if the nature of the claim
involves “repeated conduct” constituting a single “unlawful employment practice.” Id. at *17. The Court
determined that it does not excuse a complainant, however, from adhering to the statutory time limits for
filing a charge. The Court opined that the continuing violation doctrine should not be invoked to expand the
class of individuals for whom the EEOC could seek relief under Title VII. The Court found that a pattern or
practice of refusing to hire job applicants does not constitute a continuing violation because Title VII
precludes recovery for discrete acts of discrimination that occur outside the applicable statutory charge-
filing period. Thus, the Court opined that refusal to hire an applicant with an unacceptable criminal history
or credit history was, “undoubtedly,” a discrete act of discrimination. Id. at *18. The EEOC argued that the
correct charge-filing date was the date on which the complainant filed her questionnaire and not the date
on which she filed her charge. The Court disagreed, and found that because the complainant’s intake
questionnaire could not be construed as a request for agency action and appropriate relief, the
questionnaire did not constitute a charge. Thus, the Court concluded that the EEOC could not seek relief
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for applicants whom Defendant did not hire before March 23, 2007, and granted Defendants’ partial motion
to dismiss.

EEOC v. GKN Driveline North American, Inc., 2010 U.S. Dist. LEXIS 129815 (M.D.N.C. Dec. 8, 2010).
The EEOC, on behalf of Dwayne Butler, a former employee, brought an action alleging that Defendant
violated Title VII of the Civil Rights Act by refusing to accommodate Butler’s religious beliefs by allowing
him to submit to an alternative form of drug testing. Defendant had a substance abuse policy and used
both the saliva test and the urinalysis testing process to conduct the drug test on its employees. Id. at *2-3.
Butler was a Santeri practitioner, who did not believe in allowing others to possess their saliva. When
Butler was summoned for the test, Butler preferred to take the urinalysis because of his religious beliefs.
The urinalysis showed that Butler’s urine was “dilute,” and, as a result, Defendant asked him to take the
test again, but this time it preferred Butler to take the saliva test. Id. at *5. He refused to take the saliva
test, citing his religious beliefs, but offered to take any other test. Defendant considered this as Butler’s
refusal to subject himself to the drug test, and terminated his employment. The EEOC contended that
Defendant’s refusal to accommodate Butler’s religious beliefs violated 42 U.S.C. § 2000e-2(a). Defendant
moved for summary judgment, and the Magistrate Judge recommended denial of Defendant’s motion.
Defendant contended that the EEOC had not satisfied the notice prong of a religious accommodation prima
facie case. The Magistrate Judge noted that Butler submitted evidence that, at the time he took the
urinalysis, he informed Defendant that his religious beliefs did not permit him to take the swab test.
Further, Defendant offered no authority in support of its argument that Butler’s statements were insufficient
to put it on notice. Moreover, the Magistrate Judge observed that a reasonable fact-finder could conclude
that Butler’s statements gave Defendant sufficient information for it to recognize the religious conflict and to
consider an accommodation. Defendant also contended that it had a right to seek further information from
Butler regarding his alleged religious objection to the saliva swab test, particularly because he had
participated in a saliva test without objection less than one year prior to this test. The Magistrate Judge
observed that the disagreement between Butler’s account and Defendant’s account of the issue created a
genuine issue of material fact as to whether Butler notified Defendant of the religious conflict and whether
Butler provided sufficient information to allow Defendant to consider accommodations. Defendant asserted
that the EEOC could not prove that Defendant engaged in intentional discrimination against Butler, as it
was not motivated by either religious animus or bias. Defendant cited Ricci v. DeStefano, 129 S. Ct. 2658,
2673 (2009), where the Supreme Court held that, under Title VII, before an employer can engage in
intentional discrimination for the asserted purpose of avoiding or remedying unintentional disparate impact,
the employer must have a strong basis in evidence to believe it will be subject to disparate impact liability if
it fails to take the race-conscious, discriminatory action. Defendant argued, based on the Supreme Court’s
holding, that a disparate treatment claim requires that Defendant have a discriminatory intent or motive for
taking a job-related action. However, citing Chalmers v. Tulon Co., 101 F.3d 1012 (4th Cir. 1996), and
Pandazides v. Virginia Board of Education, 13 F.3d 823 (4th Cir. 1994), the Magistrate Judge noted that
the Fourth Circuit had clearly distinguished between religious accommodation and disparate treatment
claims. Particularly, the Fourth Circuit found that religious accommodation claims were distinct from
disparate treatment claims, disparate treatment claims were synonymous with intentional discrimination
claims, and religious accommodation claims were not synonymous with intentional discrimination claims.
Accordingly, the Magistrate Judge found that the Fourth Circuit did not construe for failure to make
reasonable accommodations as requiring proof of intentional discrimination. Therefore, the Magistrate
Judge concluded that Defendant had not established a right to judgment as a matter of law based on the
EEOC’s failure to present evidence of intentional discrimination, and recommended denial of Defendant’s
motion.

EEOC v. Life Technologies Corp., 2010 U.S. Dist. LEXIS 117563 (D. Md. Nov. 4, 2010). The EEOC
brought this action on behalf of Douglas Scrivner, a deaf individual, alleging that Defendant failed to
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adequately accommodate his disability in violation of the ADA. Defendant had provided interpreters for
some office meetings, written notes and handouts of the content covered for other meetings, and provided
opportunities to meet one-on-one with his immediate supervisor to ask questions through the exchange of
written notes. The EEOC argued that these accommodations were insufficient to allow Scrivner to fully
participate in those meetings and adequately understand what was being communicated. Both the EEOC
and Defendant brought cross-motions for summary judgment. Defendant argued that the accommodations
that it had already provided were reasonable and effective. As primary proof of their effectiveness,
Defendant pointed to the undisputed fact that Scrivner had been able to perform all of the essential
functions of his position. Defendant also argued that Scrivner’s requested accommodation – the provision
of an interpreter for every meeting – would constitute an undue burden, beyond what was required under
the ADA. The EEOC opposed Defendant’s motion and moved for partial summary judgment as to liability,
arguing that the ADA required accommodations that do more than simply allow the employee to perform
the essential functions of the job. The EEOC argued that those accommodations must also permit the
employee to have “full access to the benefits and privileges of employment.” Id. at *5. Defendant
alternately argued that the EEOC exceeded the scope of its authority when it issued the regulation in
question – 29 C.F.R. § 1630.2(o)(1)(iii), which required employers to make modifications and adjustments,
not just to minimally permit disabled employees to do their job, but to permit them to enjoy all of the
“benefits and privileges” of the job as would any other employee. The Court held that under the two-step
analysis in Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984), the
regulation was clearly valid. Defendant then argued that § 1630.2(o)(1)(iii) was inconsistent with another
regulation issued by the EEOC – 29 C.F.R. § 1630.9, and the interpretive guidance offered by the EEOC
regarding § 1630.9, 29 C.F.R. app. § 1630.9. Section 1630.9 provides that, “if [an] individual rejects a
reasonable accommodation, aid, service, opportunity, or benefit that is necessary to enable the individual
to perform the essential functions of the position held or desired, and cannot, as a result of that rejection,
perform the essential functions of the position, the individual will not be considered a qualified individual
with a disability.” Id. at *13. The Court held that while the regulation indicated that some reasonable
accommodations were for the purpose of enabling an individual to perform the essential functions of a job,
nothing in its language indicated that all reasonable accommodations must be for that purpose. The Court
further found that just as there was no support for Defendant’s position in the statute or regulations, the
case law cited by Defendant did not stand for the proposition that reasonable accommodations under the
ADA were limited only to those that enable essential job functions. The Court found significant the holding
in EEOC v. UPS Supply Chain Solutions, 620 F.3d 1103 (9th Cir. 2010), where on similar facts the Ninth
Circuit concluded that there was a genuine issue of fact regarding whether the agendas, contemporaneous
notes, and written summaries contained information sufficient to enable a person reading those documents
to enjoy the same benefits and privileges of attending and participating in the weekly meetings as other
employees. The Court reasoned that the accommodations provided were ineffective because the
employee was not provided the same information at the same time as other employees and did not have
the opportunity to ask questions or share his ideas. The Court determined that Defendant did not explain
why hiring interpreters for different meetings, at different times, and of different lengths created an “extreme
administrative difficulty.” Id. at *23. The Court further found that Defendant failed to challenge the EEOC’s
representation that a specific vendor could provide services without any advanced scheduling and at lower
costs. Finally, the Court held that there was a genuine dispute of material fact as to Scrivner’s good faith
participation in the interactive process because there was some evidence in the record that he may have
been less than forthcoming in informing Defendant that he believed that the accommodations were
ineffective. Accordingly, the Court denied both the EEOC’s and Defendant’s motions for summary
judgment.
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EEOC v. McCormick & Schmick’s Seafood Restaurants, Inc., 2010 U.S. Dist. LEXIS 61603 (D. Md.
June 22, 2010). In this action, Defendants served upon the EEOC a notice of deposition seeking Rule
30(b)(6) testimony regarding factual information and various documents which supported or rebutted the
EEOC’s claims and allegations. The EEOC moved for a protective order, objecting on the ground that the
notice invaded the EEOC’s work product because the subject matter outlined in the notice required
testimony of the EEOC counsel, either directly or through a proxy, and therefore, compliance with the Rule
30(b)(6) notice would result in an undue burden. The Court granted the EEOC’s motion. Defendants
argued that they only sought to discover factual information directly related to their claims and defenses,
and that their ability to obtain discovery should not be prejudiced if the EEOC had created a case which
solely depended on facts known by the counsel, and which was a product of its own making. The Court
noted that SEC v. SBM Investment Certificates, Inc., 2007 U.S. Dist. LEXIS 12685 (D. Md. Feb. 23, 2007),
which cited the analysis in SEC v. Rosenfeld, 1997 U.S. Dist. LEXIS 13996 (S.D.N.Y. Sept. 16, 1997), held
that a protective order was appropriate where the notice topics effectively resulted in the deposition of the
SEC. The Court found that because factual information was obtainable through other means of discovery,
the need to prepare for the Rule 30(b)(6) deposition would result in an undue burden to the EEOC. The
Court observed that objections to individual questions on attorney-client privilege and work product
grounds during the deposition likely would involve recourse to the Court and cause a significant burden on
its time, which was particularly unnecessary because other means of discovery were available. The Court
noted that although Defendants argued that they only sought factual information and not attorney work
product, their notice, however, sought the EEOC counsel’s interpretation of facts, and how they have
chosen to proceed in preparing their case. The Court remarked that none of the cases cited by Defendants
supported obtaining this kind of information through a Rule 30(b)(6) deposition of the EEOC; rather, the
case authorities had not allowed the questions that invaded work product or attorney client privilege, but
only allowed the deposition of an investigator designated by the EEOC as to the facts learned during
investigation. The Court noted that the EEOC had not contended that it could never be subject to a Rule
30(b)(6) deposition regarding any subject, but only had objected to the nature of the subjects outlined in
Defendants’ notice, which it claimed had targeted opinion work product. The Court reasoned that
Defendants had already received much of the factual information generated by the EEOC’s investigation,
and that the EEOC had disclosed and identified the substance of its knowledge of race discrimination in
response to Defendants’ interrogatories. Therefore, the Court opined that an invasion of attorney work
product was inevitable because Defendants’ deposition subjects actually sought information regarding how
the EEOC’s counsel would marshal the facts learned during investigation in support of its case.

EEOC v. Mount Vernon Holdings, LLC, 2010 U.S. Dist. LEXIS 73746 (E.D. Va. July 20, 2010). The
EEOC brought an action asserting that Defendant discriminated against non-Hispanic individuals, in
violation of Title VII of the Civil Rights Act, when it assumed ownership of the Best Western Mount Vernon
(the “Hotel”) on April 24, 2007. Upon purchase of the Hotel, Defendant retained discretion to re-hire
employees who worked at the Hotel prior to its closing on April 24, 2007. Subsequently, it hired twenty
individuals, all of whom had submitted an application for employment and ten of whom had worked at the
Hotel prior to April 24, 2007. The EEOC asserted that Defendant had a “preference” for hiring Hispanic
individuals for the housekeeping positions because seven of the eight housekeepers hired were Hispanic.
Defendant brought a motion for summary judgment. The Court held that the EEOC failed to establish a
prima facie case of discrimination and that there was no basis for inferring any discriminatory preference in
hiring in favor of Hispanic individuals because the same manager who hired the housekeepers also hired
individuals of various national origins at the same time for other positions at the Hotel. The Court also
found that Defendant had legitimate, non-discriminatory reasons for not re-hiring all the existing staff
because Defendant met its business needs by hiring applicants who demonstrated the qualities in which
Defendant was interested, such as a commitment to working hard, possessing a good attitude, and a
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willingness to adapt. Thus, the Court held that Defendant was entitled to summary judgment as to the
EEOC’s claim.

EEOC v. Propak Logistics, Inc., 2010 U.S. Dist. LEXIS 79784 (W.D.N.C. Aug. 6, 2010). The EEOC
brought an action alleging that Defendant discriminated against a class of non-Hispanic job applicants by
refusing to hire them based on their national origin in violation of Title VII of the Civil Rights Act of 1964,
and sought injunctive relief as well as compensatory damages. Defendant filed a motion to dismiss the
complaint on the grounds of laches and failure to state a claim. Defendant argued that injunctive relief was
rendered moot as it had already closed the facility where these non-Hispanic applicants were allegedly
denied jobs before the EEOC instituted its lawsuit. Defendant contended that as litigation began over six
years after the initial charge was filed, its site managers responsible for hiring decisions were no longer
employed, and even if they could be located, their memories would have faded. Defendant further
contended that the EEOC’s complaint asserted unsupported conclusory allegations of discrimination, as an
alleged specific practice was not identified and Defendant’s intentional conduct was not established. The
EEOC filed an affidavit explaining its delay in investigating and processing the charge, as well as its pre-
suit letter of determination, which invited the parties to engage in conciliation. The conciliation failed, and
the EEOC filed a lawsuit one year later. The EEOC claimed that it had exercised due diligence in its
investigation and no prejudice to Defendant had been shown to warrant application of laches. The EEOC
argued that its complaint clearly alleged enough facts to give fair notice to Defendant of the claims and the
grounds upon which they rested. The Magistrate Judge recommended denying Defendant’s motion based
on laches without prejudice until discovery had been completed and denying the motion based on failure to
state a claim with prejudice. Defendant objected to the Magistrate Judge’s report and recommendation.
On Rule 72 review, the Court overruled the Defendant’s objection and accepted the report and
recommendation. Defendant objected to the Magistrate Judge’s reliance on unpublished decisions and the
finding that the complaint satisfied the Supreme Court pronouncements concerning Rule 12(b)(6). The
Court noted that the Supreme Court in Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), and Ashcroft v.
Iqbal, 129 S. Ct. 1937 (2009), held that in order to survive a motion to dismiss pursuant to Rule 12(b)(6), a
complaint must contain sufficient factual matter, accepted as true to state a claim for relief that is plausible
on its face. Defendant argued that a complaint alleging employment discrimination required specific fact
pleading. The Court observed that the Supreme Court has rejected a fact pleading requirement for Title VII
employment discrimination cases. The Court also noted that contrary to Defendant’s assertion, the
Supreme Court in Twombly reaffirmed that concept as it related to cases of employment discrimination.
The Court therefore remarked that a complaint in an employment discrimination lawsuit need not contain
specific facts establishing a prima facie case of discrimination but may rely on notice pleading
requirements. The Court remarked that as the EEOC had alleged adverse employment action – intentional
discrimination against qualified and potential applicants based on their national origin – its allegation
identified the nature of discrimination, i.e., failure or refusal to hire because of national origin. Further, the
EEOC could prove the pattern or practice of discrimination through statistical and anecdotal evidence that
need not be recited in the complaint. The Court found that because the EEOC’s complaint provided
sufficient notice of the claim and grounds upon which it is based, although after six years of investigation it
would seem that greater detail could have been provided, the complaint was sufficient to comply with Rule
8. The Court also noted that as there is no statute of limitations on actions filed by the EEOC and no rule
to define “unreasonable” amount of time for conducting an EEOC investigation, the EEOC’s prejudice
might be shown by unavailability of witnesses, change in personnel, and the loss of pertinent records. Id.
at *18. The Court opined that if Defendant was prejudiced by the EEOC’s unexcused delay in bringing suit,
the Court might fashion relief pursuant to the doctrine of laches. Because the parties submitted matters
outside the pleadings, the Court concluded that motion for summary judgment on the issue of laches was
appropriate after conclusion of discovery. Id. at *19.
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(v) Fifth Circuit

EEOC v. Air Liquide USA LLC, 692 F. Supp. 2d 658 (S.D. Tex. 2010). The EEOC, on behalf of former
employee Jackie Ferrel, brought an action alleging that Defendants retaliated against Ferrel for internally
complaining that her direct manager, Dan Cahill, sexually harassed, and later terminated her, in violation of
Title VII of the Civil Rights Act. Defendants countered that Ferrel was terminated based solely on her poor
job performance and not on her internal complaint. Defendants filed a motion for summary judgment, and
also moved to strike certain statements contained in the exhibits to the EEOC’s response. The Court
denied summary judgment, but granted in part and denied in part Defendants’ motion to strike. Defendants
objected to statements in the affidavits offered by Melissa Neilson, Don Jarreau, and Amelia Cooper in
support of the EEOC. The Court overruled Defendants’ objection on Neilson’s statements, which
Defendants argued were impermissible opinion testimony. The Court found that those statements were
opinions rationally based on the perception of the witness, which was permissible under Rule 701 of the
Federal Rules of Evidence. However, the Court sustained Defendants’ objections to Neilson’s speculative
statements, Defendants’ objections to statements in Jarreau’s affidavit – on the grounds that the affidavit
failed to provide facts demonstrating personal knowledge of the topics discussed – as well as Defendants’
objections to Cooper’s declaration on the ground that they were speculative. Defendants contended that
they were entitled to summary judgment, arguing that the EEOC could not establish the element of
causation required to bring a prima facie case of retaliation under Title VII, and that they had a legitimate
business reason to terminate Ferrel. The EEOC cited to testimony that it argued constituted direct
evidence of retaliation, i.e., Cahill stated that he would have Ferrel fired. The Court ruled that the evidence
cited by the EEOC was not direct evidence, and that the statements might show that the management
employees had determined to terminate Ferrel, but it did not establish a retaliatory motive. The EEOC
argued further that the temporal proximity between Ferrel’s complaint of harassment, in August 2006, and
Defendants’ decision to terminate Ferrel, in December 2006, was sufficient to provide a causal link
between the two. The EEOC contended that although there was a gap of four months between Ferrel’s
complaint and her termination, the decision was actually made in the few weeks immediately after her
retaliation claim. Therefore, the Court concluded that the EEOC had presented evidence from which a
rational juror could conclude that Defendants’ decision to terminate was based in part on knowledge of her
protected activity. Defendants further argued that it suspended Ferrel in December 2006 for poor
attendance and tardiness, scheduling errors, excessive personal phone calls, and inappropriate use of
Defendants’ corporate American Express Card. Id. at 672-73. Defendants argued that each of these
reasons provided a legitimate, non-discriminatory reason for her termination. However, the Court found
that Defendants failed to produce evidence that Ferrel’s attendance record was a cause of her termination,
noting that the EEOC produced evidence by which a juror could conclude that the time at which Ferrel was
supposed to have arrived at work may have been set arbitrarily, and that it could be established that Ferrel
was treated with a different standard from other employees. Therefore, the Court ruled that poor
attendance and continued tardiness was a pretext for discrimination. The Court noted that the evidence
offered by Defendants – that it terminated Ferrel because of documented scheduling errors and deficiency
in work performance – supported a legitimate non-discriminatory reason for termination. However, the
EEOC contended that the scheduling errors must be viewed suspiciously, because during the time that
Ferrel was reporting to Cahill, he made changes to her working conditions, including taking her off call and
changing her schedule. The EEOC also argued that Ferrel did not experience any performance problems
while she was reporting to other managers. The Court concluded that this evidence was enough for a juror
to find that the reasons offered were a pretext for discrimination. The Court also observed that Defendants
presented evidence that it had reason to believe that Ferrel was making excessive personal phone calls
during work hours, which would also be a legitimate, non-discriminatory reason for termination. The EEOC
argued, and the Court agreed, that the Defendants had made the decision to terminate Ferrel months
before it received the phone bills, and thus, the reason was a pretext. Finally, the Court found that the
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records established that Ferrel inappropriately used Defendant’s credit card, which was a legitimate reason
for termination. The Court also found that the EEOC had raised a fact question regarding whether
Defendants chose to apply the policy against personal use of corporate cards selectively against Ferrel,
while ignoring violations of the policy of the other employees. Therefore, the Court found that this reason
too was a pretext. Alternatively, the EEOC argued that summary judgment was improper because the
evidence established issues of material fact under the “mixed-motive” theory. Id. at 678. Under this
theory, the EEOC may establish that an adverse employment action was discriminatory by demonstrating
that discrimination was a motivating factor for the action, even though other factors may also have
motivated the action. The Court found evidence sufficient in this respect relative to: (i) the decision to build
a dismissal case against Ferrel within weeks of her harassment claim; (ii) the sudden increase in
documentation of Ferrel’s performance immediately after she filed the harassment claim; and (iii) the
changes in her work situation that followed closely after her harassment claim. The Court held that based
on this record, the EEOC had shown a genuine issue of material act that retaliation was a motivating factor
in the termination decision.

EEOC v. IPS Industries, Inc., Case No. 10-CV-168 (N.D. Miss. Dec. 28, 2010). The EEOC filed an
action alleging that Defendant subjected a class of female employees to unlawful sexual harassment and
retaliation by terminating them for complaining about the alleged harassment. Prior to filing suit, the EEOC
sent letters of determination and a conciliation agreement to Defendant. The EEOC demanded a total of
$400,000 for four individuals, including $150,000 for Dana Murray, $150,000 for Brittany Beard, $50,000 for
Tiffany Bellar, and $50,000 for Cynthia Murphy. In order to respond to the EEOC’s settlement proposal,
Defendant requested more information, specifically relating to lost wages, medical treatment, or damages
attributable to mental distress. The EEOC responded that Defendant could make a value judgment of the
case with the information it already had and demanded a response to the settlement proposal. Defendant
again requested information related to the EEOC’s monetary demand and specifically about Tiffany Bellar,
as Defendant had no information regarding her damages. The EEOC provided no information concerning
the amounts it demanded. Defendant once again contacted the EEOC, asking for specific information
related to the amounts alleged and requested a face-to-face meeting. The EEOC failed to provide the
requested information, refused to participate in a meeting, and subsequently filed its lawsuit. Defendant
filed a motion to stay litigation and for an order directing the EEOC to engage in good faith conciliation
efforts. Based on the course of pre-suit dealings, the Court held that the EEOC did not make a good-faith
attempt at conciliation. The Court determined that the EEOC was unwilling to provide responses to very
specific requests from Defendant that were both simple and reasonable, and even assuming that the
EEOC had a strong claim, it could not expect Defendant to pay anything without an explanation. Because
Defendant repeatedly requested information necessary to conciliation and because the EEOC inexplicably
refused to provide even basic information, the Court concluded that the EEOC did not respond in a
reasonable and flexible manner to the reasonable requests of Defendant. For these reasons, the Court
granted Defendant’s motion.

(vi) Sixth Circuit

EEOC v. 786 South LLC, et al., 2010 U.S. Dist. LEXIS 118704 (W.D. Tenn. Nov. 8, 2010). The EEOC
filed a suit alleging race discrimination, sex discrimination, and unlawful retaliation at a restaurant which
was owned and operated by Defendant, 786 South. 786 South subsequently sold its franchise license to
Defendant, Tripoli II, and the EEOC joined Tripoli II as a Defendant under the theory of successor liability.
Tripoli II brought a motion for summary judgment, and the Court held that Tripoli II was not liable as a
successor. The Court noted that the EEOC produced no evidence that Tripoli II had actual notice of this
action. While the EEOC argued that the due diligence clause in the sale contract gave Tripoli II the right to
investigate 786 South’s operations, and a cursory search of the Court’s electronic case filing system would
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have revealed the EEOC’s lawsuit, the Court held that the evidence showed that Tripoli II performed no
due diligence aside from a physical inspection of the store. Tripoli II’s area manager explained that 786
South asked him not to visit the store because it did not want anyone to know that the store was being
sold. The Court remarked that Tripoli II offered reasonable explanations for the lack of due diligence and
thus concluded that the issue of notice was not dispositive. Tripoli II argued that there was insufficient
continuity of business operations between Tripoli II and 786 South. The Court found that there was
substantial continuity in non-management personnel because the evidence showed that Tripoli II retained
virtually all of the non-management employees. The Court further found that there was a substantial lack
of continuity in supervisory personnel because Tripoli II hired three new managers and retained only one
manager from 786 South. The Court also determined that there was substantial discontinuity in working
conditions because the working conditions greatly improved under Tripoli II. The evidence showed that
when 786 South’s employees were re-hired by Tripoli II, they were immediately given packets explaining
Tripoli II’s anti-harassment/antidiscrimination policy, every employee signed acknowledgement forms
regarding the policy, Tripoli II instituted anti-harassment/anti-discrimination training, employees were
required to watch anti-harassment/anti-discrimination videos, Tripoli II’s management discussed its policy
at mandatory store-wide meetings, and employees were encouraged to report any incidents of
discrimination or harassment. This greatly differed from 786 South, which had no anti-harassment/anti-
discrimination policy and never offered any anti-harassment/anti-discrimination training. Finally, the Court
opined that there was no evidence that the sale to Tripoli II was an evasion in the guise of corporate
transfers of ownership and there was evidence that 786 South was unlikely to be able to provide relief to
the affected employees. The Court thus concluded that imposition of successor liability would be
inequitable.

EEOC v. Hosanna-Tabor Evangelical Lutheran Church And School, 597 F.3d 769 (6th Cir. 2010).
The EEOC brought an action on behalf of Cheryl Perich, a teacher, alleging that Defendant, an
ecclesiastical corporation, terminated her employment because of discrimination and retaliation in violation
of the Americans With Disabilities Act (“ADA”). The District Court granted summary judgment in favor of
Defendant on the grounds that the EEOC’s claims fell within the “ministerial exception” to the ADA. Id. at
775. The Sixth Circuit vacated the District Court’s order and remanded the case, finding that Perich was
not a ministerial employee and that the ministerial exception did not bar Perich’s claims against Defendant.
The doctrine of “ministerial exception” prevents subject matter jurisdiction over claims involving the
employment relationship between a religious institution and its ministerial employees. Id. at 777. The Sixth
Circuit determined that for the ministerial exception to bar employment discrimination, two essential factors
must be present: (i) the employer must be a religious institution; and (ii) the employee must be a ministerial
employee. The Sixth Circuit affirmed the finding that Defendant met the first requirement. With respect to
the second requirement, the Sixth Circuit observed that parochial school teachers, such as Perich, who
taught primarily secular subjects, did not qualify as a ministerial employee for purposes of the exception.
Teachers are properly classified as ministerial employees, for purposes of the exception, when they teach
primarily religious subjects or have a central role in the spiritual or pastoral mission of the church. The
Sixth Circuit agreed with the District Court concerning Perich’s primary employment duties, finding that her
duties were identical when she was a contract teacher and a “called teacher” and that she taught math,
language arts, social studies, science, gym, art, and music using secular textbooks. Id. at 779. The Sixth
Circuit also found that religious activities – like teaching religion, attending chapel service and conducting
class prayers – consumed approximately forty-five minutes of the seven hour school day, and that Perich
seldom introduced religion during secular discussions. Accordingly, the Sixth Circuit held that Perich’s
primary function was teaching secular subjects, as opposed to spreading the faith. The Sixth Circuit noted
that Perich’s participation in some religious activities throughout the day did not make her primary function
religious, because teachers were not required to be Lutheran and they were not called to conduct religious
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activities. Further, the Sixth Circuit reasoned that facts like Defendant’s religious character, its staff
members being characterized as “fine Christian role models,” Perich completing her extra religious training,
and Perich being given a title of commissioned minister did not transform Perich’s primary responsibilities
in the classroom from secular in nature to religious in nature. Id. at 781. Therefore, the Sixth Circuit ruled
that the District Court erred in its legal conclusion of classifying Perich as a ministerial employee.
Regarding the issue of whether Perich violated church doctrine by not engaging in internal dispute
resolution, the Sixth Circuit found that, contrary to Defendant’s assertions, Perich’s claim would not require
the District Court to analyze any church doctrine. The Sixth Circuit reasoned that a trial would focus on
issues such as whether Perich was disabled within the meaning of the ADA, whether Perich opposed a
practice that was unlawful under the ADA, and whether Defendant violated the ADA in its treatment of
Perich. The Sixth Circuit stated that Defendant’s personnel manual (which included its EEO policy) clearly
contemplated that teachers were protected by employment discrimination and contract laws and that none
of the letters that Defendant sent to Perich throughout her termination process referred to church doctrine
or Defendant’s dispute resolution procedures. Therefore, the Sixth Circuit vacated the District Court’s
order granting summary judgment for the Defendant and remanded the case for a finding on the merits.

EEOC v. L.A. Pipeline Construction Co., Inc., 2010 U.S. Dist. LEXIS 55917 (S.D. Ohio June 8, 2010).
The EEOC brought a pattern or practice action alleging that Defendant subjected seven African-American
employees to a hostile work environment in violation of Title VII of the Civil Rights Act. The EEOC
investigated a complaint filed by an African-American laborer, Kevin Madden, and identified six other
African-American workers claiming to have been subjected to a racially hostile work environment. The
employees asserted that Defendant’s foreman had used racial slurs, that noose symbols were displayed at
the jobsite, and that remarks were made that blacks would be hung. Defendant filed a motion for summary
judgment, which the Court granted in part. At the outset, the Court found that the EEOC offered no
evidence regarding an employee named Tasike Izzard’s subjective reaction to the nooses displayed at the
jobsite, or to what extent he may have suffered injury as a result of their presence. Accordingly, the Court
granted summary judgment on Izzard’s Title VII claims. On the hostile work environment claims,
Defendant contended that some of the incidents complained of were not racial in nature, and that the Court
should not consider the racial slurs that were commonly directed at Hispanics and overheard by the
claimants. The Court agreed with the EEOC that the evidence of such slurs had probative value as to
whether the claimants were subjected to a racially hostile environment. The Court concluded that such
evidence was probative of both the objective and subjective components of a hostile work environment
claim. Based on the evidence offered by the EEOC, and by evaluating the totality of the circumstances,
the Court found that a reasonable jury could conclude that employees Kevin Madden, Edward Blackwell,
Samuel Jackson, Lamont Barber, and Howard Morris were subjected to a racially hostile work
environment. Further, the Court granted summary judgment on the last remaining claimant, Akeem
Durrette, finding that the EEOC produced no evidence from which a reasonable jury could conclude that
Durrette subjectively perceived the working environment hostile, particularly considering his deposition
testimony where he stated that he liked the people he worked with and that he was treated well by other
employees. The Court noted that the EEOC could establish liability against Defendant on two alternative
theories depending on whether the harassment was carried out by co-workers or supervisors. Defendant
asserted that its foremen were not supervisors for the purposes of vicarious liability, or, in the alternative,
that it had valid affirmative defenses because it exercised reasonable care to prevent and correct promptly
any racially harassing behavior by its supervisor, and that employees unreasonably failed to take
advantage of any preventive or corrective opportunities provided by the employer or to otherwise avoid the
harm. The Court noted that in Summerville v. Ross/Abbott Laboratories, 1999 U.S. App. LEXIS 21009 (6th
Cir. Aug. 10, 1999), the Sixth Circuit stated that a supervisor is an individual who serves in a supervisory
position and exercises significant control over Plaintiff’s hiring, firing, or conditions of employment. The
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Court noted that the EEOC did not produce evidence that the foremen – who made these comments – had
the authority to hire, fire, or exercise significant control over the claimants’ conditions of employment. As a
result, the Court concluded that foremen were not supervisors, and that Defendant could not be held
vicariously liable for the harassing actions of its foremen. The Court noted that although Claimants did not
report all of the hostile behavior to management, Defendant was aware of complaints about nooses, and
other racial slurs. Additionally, the Court found there was a disputed material fact as to whether Defendant
actually had an anti-discriminatory policy in place when the alleged incidents took place. Based on the
record, the Court concluded that a jury must resolve issues of Defendant’s awareness of racial
harassment, and the reasonableness of its responses to such harassment.

EEOC v. Wal-Mart Stores, Inc., 2010 U.S. Dist. LEXIS 13192 (E.D. Ky. Feb. 16, 2010). The EEOC sued
Defendant on the grounds that it engaged in unlawful employment practices at its distribution center in
violation of § 703(a)(1) of Title VII. The EEOC submitted the expert testimony of Dr. William T. Bielby, a
sociologist, to demonstrate that social science research explained the pattern of disparities by gender in
hiring for entry-level jobs. Defendant filed a motion to exclude the proposed testimony of Dr. Bielby. The
Court granted Defendant’s motion and excluded Dr. Bielby’s report as irrelevant to this matter. The Court
recognized that gender stereotyping could be admissible evidence of gender discrimination; however, the
Court ruled that Dr. Bielby did not provide any viable evidence of intentional discrimination at the
distribution center. Dr. Bielby examined the composition of the distribution center’s workforce and
Defendant’s hiring procedures, and determined that it was the kind of environment where gender
stereotyping could occur. The Court found it significant that Dr. Bielby’s expert testimony made no clear
finding that the alleged discrimination was intentional. In fact, Dr. Bielby’s testimony admitted that gender
stereotyping could occur subconsciously when individuals, without necessarily realizing it, inhibit
information that is inconsistent with the gender stereotype. Accordingly, the Court concluded that the
EEOC’s expert testimony failed to establish that intentional discrimination was the cause for the disparity.
Finally, Dr. Bielby indicated in his testimony that gender stereotyping existed in all facets of life, which, as
the Court noted, could lead the jury to presume such stereotyping existed at Defendant’s centers and may
require Defendant to provide evidence that the stereotyping did not exist at that particular distribution
center, where the alleged disparity occurred. Accordingly, the Court ruled that Dr. Bielby’s testimony was
more prejudicial than probative and presented a risk of confusion because it was the EEOC’s burden to
present evidence supporting its assertion that the discrimination was intentional.

EEOC o/b/o Serrano, et al. v. Cintas Corp., 2010 U.S. Dist. LEXIS 18130 (E.D. Mich. Mar. 2, 2010).
The EEOC filed a complaint in intervention, alleging that Defendant discriminated on the basis of sex when
hiring service sales representatives (“SSR”). The EEOC sent a cover letter describing the complaint,
accompanied by a questionnaire, to Defendant’s female employees who applied for SSR positions, stating
that they had been identified as possible claimants in the lawsuit. Defendant filed a motion for evidentiary
sanctions with the Court, and seeking to compel production of the EEOC’s documents and responses to
Defendant’s discovery requests. The Court granted the motion. Relying upon EEOC v. CRST Van
Expedited, Inc., 257 F.R.D. 513, 518 (N.D. Iowa 2008), Defendant argued that the EEOC must identify the
women on whose behalf it was pursuing damages. CRST ordered the EEOC to identify all persons on
whose behalf it sought damages, in order to avoid unfair prejudice to the employer facing a moving target
of prospective claimants. The Court stated that the analysis in CRST applied to Defendant’s motion and
that Defendant was entitled to contest the issue of gender discrimination in both stages of a bifurcated
case. The Court noted that the EEOC offered no case authority supporting its refusal to produce the
requested information; therefore, the Court determined that the EEOC had no principled reason to withhold
such information. Id. at *6. Regarding the issue of whether the EEOC must identify the women to whom it
sent questionnaires, the EEOC argued that these were women who applied for SSR positions with
Defendant and that Defendant already had the requested information. Defendant contended that certain
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applicants did not clearly indicate their gender, while others did not make clear whether or not an SSR
position was sought. The Court stated that the EEOC was employing a winnowing process and was
purporting to increase the difficulty and expense of the defense of this action by Defendant. The Court
concluded that information sought by Defendant was relevant to the issues in the case and that the EEOC
had no legal justification for denying access to it. Id. at *9. The EEOC also argued that attorney-client
privilege and/or the attorney work product doctrine would justify withholding the identity of the persons who
received letters/questionnaires. Relying upon Humphries, Hutcheson and Moseley v. Donovan, 755 F.2d
1211 (6th Cir. 1985), the Court observed that although such objections were untimely, it was well
established that the existence of the attorney/client relationship and the identity of the client were not
encompassed within the privilege. The Court concluded that the EEOC must identify the women to whom
it sent questionnaires because the EEOC could not show that the mere identity of persons contacted for
possible inclusion in the Commission’s lawsuit betrayed the mental impressions or legal analysis of its
attorneys. Defendant also requested the EEOC to produce copies of all questionnaires completed and
returned by prospective claimants because the EEOC had only produced completed questionnaires
returned by three women who declined to participate in the suit. The EEOC made objections based upon
the attorney-client privilege and on the basis of attorney work product protection. Defendant cited EEOC v.
Collegeville/Imagineering Enterprise, et al., 2007 U.S. Dist. LEXIS 3764 (D. Ariz. Jan. 17, 2007), which
held that an attorney-client relationship was not formed between the EEOC and potential claimants unless
the aggrieved individuals took action to manifest their intent to enter the relationship. Defendant also relied
upon EEOC v. ABM Industries, Inc., 2009 U.S. Dist. LEXIS 97646 (E.D. Cal. Oct. 6, 2009), which had facts
similar to this case and held that the mere fact that the letter and questionnaire was sent to a group of
potential claimants was not sufficient to create a privileged professional relationship. The Court accepted
the analysis in ABM Industries that the questionnaire did not indicate that information disclosed in it would
remain confidential and that the questions did not disclose strategies, theories, or confidential client
information whose disclosure would have a chilling effect on the full and frank exchange of information
between the attorney and the client. In this case, the Court found that there was no evidence that the
recipients took affirmative steps to enter into an attorney-client relationship with the EEOC. Further, the
completed questionnaires contained only unprivileged identification information and there was no indication
that the responses were intended to remain confidential. Therefore, the Court concluded that the
letters/questionnaires sought by Defendant were not protected by the attorney-client privilege. Id. at *24.
The Court stated that although a letter/questionnaire drafted by a party for purposes of litigation might be
entitled to work product protection, the EEOC had voluntarily produced the text of the letter sent by it to
potential claimants and the EEOC had produced to Defendant three identical questionnaires containing
responses from recipients who had declined to participate in the lawsuit. The Court observed that
voluntary production of that material served as a waiver of the protection of the attorney work product
doctrine under Rule 26. Further, the Court observed that even if no waiver occurred, the information in the
questionnaires had minimal substantive content, was likely to be revealed in the course of litigation, and
was not of a type likely to betray the mental impressions or tactics of the EEOC’s counsel. Accordingly, the
Court concluded that the attorney work product protection doctrine did not justify the EEOC’s refusal to
produce the questionnaires.

EEOC o/b/o Serrano, et al. v. Cintas Corp., 2010 U.S. Dist. LEXIS 39535 (E.D. Mich. April 22, 2010).
The EEOC, on behalf of 39 job applicants, brought an action alleging that Defendant denied their
employment because of gender-based discrimination in violation of Title VII of the Civil Rights Act. Earlier,
the EEOC had asserted a pattern or practice discrimination claim. Id. at *4. The EEOC declined to identify
individual victims of the alleged discrimination and, as a result, Defendant randomly selected seven job
applicants for deposition and conducted brief depositions. Subsequent to the depositions, the Court held
that the EEOC did not plead a viable claim for pattern or practice discrimination, and that it was limited to
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litigating individual claims of discrimination. Thus, the EEOC identified individual claimants, and pursued
their claims individually. Defendant then moved for leave to conduct a second round of depositions of
seven allegedly injured victims of discrimination who were already briefly deposed, and the EEOC moved
for a protective order barring their depositions. The Court granted Defendant’s motion and denied the
EEOC’s motion. Defendant argued that its original depositions were cursory in nature, and were neither
designed nor intended to investigate or defend against discrimination claims by the allegedly injured victims
of discrimination. The EEOC argued that Defendant was not entitled to a round of second depositions
merely because of the conversion of the Commission’s lawsuit from a pattern or practice case to claim on
behalf of the individual claimants. The Court found that although the EEOC would be required to invest
time and expense in the defense of the requested depositions, it did not find sufficient prejudice to preclude
a full examination of the claimants’ discrimination claims. Further, the Court observed that the completion
of seven claimants’ depositions would not unduly burden the parties, because a substantial part of
discovery had not yet been completed.

EEOC o/b/o Serrano, et al. v. Cintas Corp., 2010 U.S. Dist. LEXIS 99050 (E.D. Mich. Sept. 20, 2010).
In an action filed by the EEOC as an intervening Plaintiff in two class actions that were consolidated for
pre-trial purposes, the Court granted Defendant’s omnibus motion for summary judgment and dismissed
the EEOC’s claims on behalf of all named Plaintiffs. All individual Plaintiffs in two actions – entitled
Serrano, et al. v. Cintas Corp., Case No. 04-40132 and Avalos, et al. v. Cintas Corp., Case No. 06-12311 –
had either dismissed, settled, or otherwise resolved their cases, which left only the EEOC’s § 706
discriminatory hiring practices claim against Defendant. The EEOC listed 13 individual females as having
claims in the § 706 suit and Defendant filed an omnibus motion for summary judgment arguing that the
EEOC’s claims on behalf of all 13 named Plaintiffs should be dismissed for failing to exhaust administrative
remedies. The EEOC conceded that no individualized conciliation proceedings of any kind took place on
behalf of the 13 named Plaintiffs and the EEOC did not investigate the specific allegations of any of the 13
aggrieved persons until after the Serrano Plaintiffs filed their initial complaint. Defendant submitted that the
EEOC only identified the individuals upon whose behalf it was seeking relief but still did not make an
individualized, reasonable cause determination as to the specific allegations of any of the 13 named
Plaintiffs. Although the EEOC argued that its prior conciliation proceedings for the Serrano matter satisfied
its responsibility to conciliate the claims of the 13 individuals, Defendant contended that the prior
conciliation proceedings from the Serrano matter were insufficient to absolve the EEOC of its obligations
under Title VII. Defendant argued that because none of the individuals on whose behalf the EEOC was
currently pursuing claims had ever filed a discrimination charge with the EEOC concerning their application
or rejection from Defendant, the prior conciliation proceeding did not count toward the EEOC’s
requirement. The EEOC submitted that Defendant changed its previous position – that the EEOC failed to
exhaust administrative remedies – by asserting that the EEOC was not free to bring a discrimination claim
on behalf of females who were not hired as service sales representatives (“SSRs”). The EEOC noted that
Defendant had earlier argued that the EEOC did not meet the controlling question of law standard because
the EEOC was not limited in its ability to bring any individual claims, and, at that point, Defendant had
acknowledged that the EEOC was free to bring a discrimination claim on behalf of any women who it
alleged were not hired as an SSR. However, the Court disagreed and found that Defendant had had
expressly denied that the EEOC had fulfilled all of the conditions precedent to its intervention in the action.
The Court found that the EEOC was prevented from pursing § 706 claims on behalf of allegedly aggrieved
individuals because of the EEOC’s own failure to investigate, determine reasonable cause, and conciliate
the 13 claims prior to intervening. Thus, the Court held that Defendant was not judicially estopped. The
EEOC also contended that Defendant’s argument had no support in the language of Title VII insofar as
Defendant asserted that the EEOC had to investigate, issue a cause finding, and conciliate on an individual
basis as to each of the remaining class members. The Court found that all the case law authority citied by
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the EEOC pertained to class action lawsuits and that although the EEOC insisted that the present action
was class-based, it was not and had never been a class-based lawsuit. The Court remarked that EEOC v.
CRST Van Expedited, Inc., 2009 U.S. Dist. LEXIS 71396 (N.D. Iowa Aug. 13, 2009), faced the same
situation and rejected the EEOC’s attempt to characterize its § 706 lawsuit as class-based in nature.
CRST found that at no point prior to the filing of the EEOC’s § 706 lawsuit did the EEOC provide the
employer with any notice as to the size of the class of employees involved. CRST also found that the
EEOC was using discovery to find aggrieved persons and added approximately two-hundred allegedly
aggrieved Plaintiffs to its list; CRST dismissed the majority, leaving a total of 67 Plaintiffs, although the
EEOC was not even aware of the majority of Plaintiffs as of the filing of the initial complaint, despite the fact
that the EEOC contended that all 67 women fell within the class described in the original discrimination
charge. CRST dismissed the claims of all 67 remaining Plaintiffs, stating that the mere fact that the original
Plaintiffs alleged they were harassed while working for the employer provided no basis for the EEOC to
litigate the allegations of 67 other women in one lawsuit. Similarly, the Court remarked that, in the present
action, the EEOC filed a charge of discrimination in the original Serrano matter, on behalf of a “class” of
women, and the EEOC admitted that it pursued no individual investigation on conciliation proceedings on
the 13 individuals involved in the § 706 action before it filed suit as an intervener. Id. at *29. The Court
also noted that the EEOC was using discovery in the Serrano and Avalos class action proceedings to find
these individuals, and it was only by an order of the Court that the EEOC finally disclosed the identities of
its named Plaintiffs to Defendant. Therefore, the Court dismissed the EEOC’s claims with prejudice,
holding that the EEOC’s failure to engage in the required “integrated, multi-step enforcement procedure,”
mandated by Title VII, before filing a § 706 action, was fatal to the EEOC’s claims. Id. at *30.

(vii) Seventh Circuit

EEOC v. AutoZone, Inc., 2010 U.S. App. LEXIS 26410 (7th Cir. Dec. 30, 2010). The EEOC brought an
action alleging that Defendant violated certain rights of its employee, John Shepherd, under the American
With Disabilities Act (“ADA”). From 1999 until 2004, Shepherd worked as a parts sales manager for
Defendant in Macomb, Illinois. In 2005, Defendant terminated Shepherd’s employment after keeping him
on medical leave involuntarily for over a year. The EEOC alleged that Defendant violated the ADA in three
ways: (i) by failing to accommodate Shepherd’s physical limitations from March 2003 until September
2003; (ii) by discriminatorily denying Shepherd the opportunity to work after September 2003; and (iii) by
terminating him in retaliation for filing charges against the company. The District Court granted summary
judgment for Defendant on the first claim, finding that the EEOC had not shown that Shepherd had a
disability within the meaning of the ADA as is required to demonstrate a failure to accommodate. A jury
later ruled in favor of Defendant on the discriminatory treatment and retaliation claims. The District Court
then denied the EEOC’s motion to alter the judgment and for a partial new trial, and the EEOC appealed
only the District Court’s grant of summary judgment on the failure to accommodate claim, arguing that the
District Court erred because there were genuine issues of material fact as to whether Shepherd had a
disability and whether Defendant therefore violated the ADA by failing to reasonably accommodate
Shepherd’s known physical limitations. On appeal, the Seventh Circuit reversed on the grounds that a
reasonable jury could conclude that Shepherd had a disability under the ADA. The Seventh Circuit noted
that as a parts sales manager, Shepherd’s responsibilities included working closely with customers and
engaging in tasks such as routine cleaning and maintenance of the store, stocking shelves, and moving
merchandise. At each store, daily tasks were distributed randomly through a computer-generated
assignment system to the employees on duty, including the parts sales manager, though the store
manager maintained discretion to re-assign tasks. Prior to his work at Defendant, Shepherd had sustained
an injury to his back that limited his ability to carry out many activities requiring physical exertion. He
experienced onsets of debilitating pain when carrying out tasks that required him to lift things or to twist or
rotate his torso. During a flare-up, Shepherd’s neck and back would swell and he would sweat profusely.
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Headaches, which also could lead to vomiting, often accompanied the swelling. Shepherd’s impairment
led to his taking medical leaves of absence of one to three weeks in January 2001, October 2001, June
2002, and March 2003. When Shepherd returned to work in July 2002 after his third leave of absence, he
provided his supervisors with a medical evaluation prepared by Dr. Katchen. The evaluation listed physical
restrictions that Dr. Katchen recommended for Shepherd if he felt unwell. Based on Dr. Katchen’s
recommendation that he avoid twisting his upper body, Shepherd requested permission to refrain from
mopping. Although store managers knew of the restriction, they informally accommodated Shepherd only
some of the time. The store managers also would sometimes re-assign mopping tasks from Shepherd to
other employees, though their district manager pressured them not to give Shepherd any preference. After
Shepherd’s leave of absence from the end of March 2003 through the beginning of April 2003, Dr. Katchen
again prepared a medical evaluation for Shepherd’s supervisors. The doctor recommended that Shepherd
never mop or buff the floor. When the district manager learned of this evaluation, he told Shepherd that he
would not be able to return to work with such a restriction. Dr. Katchen then amended his prescribed
restriction to allow Shepherd to return to work, changing it from “never” to only “occasionally.” Id. at *5. On
September 13, 2003, Shepherd was instructed to mop the floor. Shepherd injured himself while wringing
out the mop and was again placed on medical leave. In December 2003, Shepherd underwent an
independent medical examination in connection with a pending workers’ compensation claim. The medical
examiner found that Shepherd’s September 2003 injury had resolved and that he could return to work with
whatever restrictions were in place prior to his taking leave. On January 16, 2004, Dr. Katchen also
authorized Shepherd’s return to work with increased medical restrictions, including a lift limit of ten to
nineteen pounds, a limitation on time spent standing, and a prohibition on upper body twisting. Despite
these two medical evaluations, Defendant did not allow Shepherd to return to work, instead keeping him on
involuntary medical leave until February 2005, when the company discharged him. Though Defendant
acknowledged that Shepherd suffered from an impairment throughout the relevant time, it contended that
Shepherd’s impairment did not constitute a “disability” as defined by the ADA. It also asserted that even if
Shepherd were considered disabled, he could not, with or without reasonable accommodation, perform the
essential functions of his position. The Seventh Circuit determined that as the District Court did not proceed
beyond a determination of whether Shepherd was disabled, and the EEOC’s claim on appeal concerned
only AutoZone’s treatment of Shepherd and his condition from March 2003 through September 12, 2003,
the Seventh Circuit confined its analysis as to the threshold issues of whether Shepard was disabled within
the meaning of the ADA. To that end, the Seventh Circuit opined that the issue was not to decide whether
Shepherd was actually disabled under the ADA, but rather whether a rational jury, viewing any conflicting
evidence in the light most favorable to the EEOC, could so decide. The Seventh Circuit found that the
EEOC easily satisfied its burden to demonstrate that Shepherd’s impairment limited a major life activity and
that his limitation on a major life activity was substantial. The Seventh Circuit pointed out that Shepherd
testified at his deposition that he needed assistance with dressing himself, brushing his hair, and bathing
four or five days each week while he was working prior to September 13, 2003. He also recalled
experiencing other difficulties since 2003, including an inability to tie his shoes and the development of oral
hygiene problems that resulted from his inability to care for his teeth properly. Shepherd’s wife, Susan
Shepherd, also testified that she had to assist him with personal care while he was working for Defendant.
According to her deposition testimony, she had to help Shepherd with showering, putting on his pants and
shoes, and brushing his hair and teeth before he stopped working for Defendant. The Seventh Circuit
concluded that the Shepherds’ testimony could be understood to mean that Shepherd’s limitations on his
ability to care for himself began at any point during or immediately after 2003, and demonstrated sufficient
evidence to present a genuine issue of material fact for purposes of the ADA analysis. The Seventh Circuit
further found that the facts supported the conclusion that Shepherd was substantially limited in caring for
himself. Shepherd testified, and Defendant did not dispute (for purposes of summary judgment), that
before Shepherd went on leave in 2003, he needed assistance with the most basic personal care tasks
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when a flare-up occurred. With respect to the duration and impact of his impairment, Shepherd
experienced flare-ups at least four to five times a week while he was still working at Defendant, and
Shepherd also testified that he needed assistance with his personal care four or five days each week prior
to September 13, 2003. As a result, the Seventh Circuit ruled that on the basis of the significant limits on
Shepherd’s personal care almost every day during the relevant period, a reasonable jury could easily find
Shepherd’s limitations to be substantial. Defendant argued that even if Shepherd’s condition was limiting,
it was not substantially limiting because it was only episodic or sporadic. The Seventh Circuit rejected this
contention because the limitations Shepherd faced in his self-care every day or almost every day were not
commensurate with the temporary limitations posed by a broken leg or appendicitis, nor were they isolated.
The Seventh Circuit noted that the assessment of an impairment under the ADA is a highly individualized
examination that considers the facts of each case independently in light of the statutory and regulatory
language, and that a reasonable jury could readily determine from the totality of the evidence that
Shepherd was substantially limited in his ability to care for himself from March 2003 to September 2003.
Finally, Defendant also argued that the EEOC must provide medical evidence of substantial limitations to
satisfy the terms of the ADA. The Seventh Circuit rejected this contention, and found that the ADA does
not impose a requirement that the EEOC provide medical testimony to counter a motion for summary
judgment.

EEOC v. International Profit Associates, 2010 U.S. Dist. LEXIS 32647 (N.D. Ill. Mar. 31, 2010). The
EEOC, on behalf of individual claimants, brought an employment discrimination lawsuit under Title VII of
the Civil Rights Act, alleging that Defendant engaged in a pattern or practice of sexual harassment.
Defendant filed a motion for summary judgment on the EEOC’s pattern or practice claim. The Court
denied Defendant’s motion. The Court refused to consider Defendant’s fact-intensive non-statistical
arguments, taking note of the extended summary judgment schedule of the case and Defendant’s
representation that it wished to base its argument on statistical grounds. The Court also refused to
reconsider its previous ruling in EEOC v. International Profit Associates, Inc., 2007 U.S. Dist. LEXIS 19070
(N.D. Ill. Mar. 16, 2007), which held that the EEOC could pursue its pattern or practice claim pursuant to
§ 706, and clarified that pattern or practice cases may proceed under § 706 because Title VII must be
construed liberally to achieve its remedial purpose. Relying on EEOC v. Carrols Corp., 2005 U.S. Dist.
LEXIS 8337 (N.D.N.Y. April 20, 2005) and EEOC v. CRST Van Expedited, Inc., 611 F. Supp. 2d 918 (N.D.
Iowa 2009), Defendant argued that the number of individual claimants was too statistically insignificant to
present a triable claim based on a pattern or practice of sexual harassment. Defendant argued that only
0.56% of the female employees alleged harassment. The Court observed that neither Carrols nor CRST
articulated or cited any threshold below which the number of claimants would be too statistically
insignificant to consider the sum of the claimants’ complaints a pattern or practice of harassment. The
Court noted that in Carrols, 0.367% of the female employees made allegations; accordingly, Defendant’s
statistical argument based on that case was weak. The Court stated that CRST expressly disclaimed any
threshold by stating that no statistical evidence was necessary to prove a pattern or practice claim. The
Court observed that Defendant could not rely on CRST or Carrols for propositions that the opinions
themselves renounced, or for propositions that were against the Supreme Court’s clear instructions in
International Brotherhood of Teamsters v. United States, 431 U.S. 324, 339 (1977). In Teamsters, the
Supreme Court noted that statistical evidence played an important role in proving a pattern or practice, but
also instructed that such evidence was not irrefutable and that the usefulness of statistics depended on the
surrounding facts and circumstances. The Court relied upon EEOC v. Scolari Warehouse Markets, Inc.,
488 F. Supp. 2d 1117 (D. Nev. 2007), which held that a small number of female employees, both in
absolute terms and as a percentage, could support a pattern or practice claim because of the two
limitations as to statistical arguments, including: (i) there were multiple reasons why people might not step
forward, such as fear of losing their job or being singled out for more harassment; and (ii) as it happened
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here, when the utility of statistics was particularly limited by the boundaries of discovery. Relying upon
Teamsters, the Court concluded that neither the case law presented, nor the facts and circumstances of
the case, suggested that Defendant’s statistics, standing alone, entitled it to summary judgment.

EEOC v. Kable News Co., 2010 WL 459633 (N.D. Ill. Nov. 4, 2010). In an ADEA administrative
investigation, the EEOC filed a petition to enforce a subpoena seeking to require an employer to provide,
for each of its employees within the relevant time period, information as to: (i) names; (ii) dates of birth;
(iii) dates of hire; (iv) titles/positions held and dates of employment for each position; (v) direct supervisors
for each position held; (vi) current employment status; (vii) last known home addresses and telephone
numbers; (viii) date of separation; (ix) reasons for separation; and (x) names of supervisors. The Court
granted the enforcement of the subpoena subject to the limitations to which the EEOC had agreed to in its
reply brief. The employer objected to the subpoena on the grounds that it sought information that was
irrelevant to the charge that prompted the EEOC’s investigation. The Court determined that the employer
failed to appreciate that the ADEA’s grant of investigative authority to the EEOC was not cabined by any
reference to the specific charges filed. The Court further found that the employer’s argument that it had
already produced sufficient information for the EEOC to conclude its investigation of the current charge
suffered from a misapprehension of applicable law and also assumed the correctness of its own theory of
the case, which the EEOC was entitled to test through an expanded investigation. The Court further
observed that the employer did not meet the high threshold of showing that responding to the subpoena
could threaten the normal operation of its business, as it was clearly part of a substantial corporate group
that presumably had the resources to enlist additional employees to assist in providing the requested
information to the EEOC. For these reasons, the Court upheld enforcement of the EEOC’s subpoena.

EEOC v. Quantum Foods, LLC, 2010 U.S. Dist. LEXIS 41846 (N.D. Ill. April 26, 2010). Miguel Figueroa,
a butcher, at Quantum Foods, LLC’s (“Quantum”) Bolingbrook plant, filed a charge with the EEOC alleging
that he was discriminated against on the basis of his Hispanic national origin, and was discharged by
Quantum in retaliation for a complaint about being subjected to performance standards not required of his
non-Hispanic co-workers. The EEOC sent two requests for information to Quantum. Quantum objected to
the scope of information, but agreed to provide information relevant to Figueroa’s charge. The EEOC
subsequently served a subpoena on Quantum requesting the additional information that Quantum had
objected to providing. In response, Quantum filed a petition to revoke or modify the subpoena, which the
EEOC denied. Quantum agreed to provide general information, but continued to refuse to provide the
information that, according to Quantum, was irrelevant to Figueroa’s charge. The EEOC then filed an
application to enforce its administrative subpoena in Court. In ruling on the EEOC’s application, the Court
enforced the subpoena in part and deferred the matter in part, pending an evidentiary hearing. First,
Quantum contended that the subpoena was unenforceable because the information requested –
concerning its hiring and recruiting practices and procedures – was irrelevant to the underlying charge
because Figueroa had not alleged discrimination in the hiring process. In addition, Quantum contended
that since Figueroa only worked in the Bolingbrook facility, the requests regarding job positions and hiring
practices at any other Quantum location were irrelevant to the charge. The Court noted that in EEOC v.
United Air Lines, Inc., 287 F.3d 643, 649 (7th Cir. 2002), the Seventh Circuit acknowledged that in cases of
wrongful termination, the EEOC could investigate an employer’s job classification and hiring practices. The
Court found that cases cited by Quantum, such as Blue Bell Boots, Inc. v. EEOC, 418 F.2d 355, 358 (6th
Cir. 1969), differed from this case, because the Sixth Circuit considered employer’s pattern of action
relevant to determine whether the employer practiced racial discrimination, instead of, in this case, basing
its decision on the fact that seven complainants had filed charges. Thus, the Court opined that an
employer’s job classification and hiring practices were relevant to a charge alleging racial or national origin
discrimination and wrongful discharge. Quantum also objected to the information regarding all job
positions, and sought to limit the scope of subpoena to information concerning only the butcher’s position.
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The Court disagreed, and found that, in contrast to United Air Lines, the scope of Figueroa’s charge was
broader because Figueroa had alleged that he was discriminated and wrongfully terminated based on
national origin. Thus, the Court stated that the EEOC’s requests for such information were enforceable.
Quantum further claimed that the subpoena was irrelevant where it concerned job positions and hiring
practices of its facilities other than the Bolingbrook plant. The EEOC countered that the scope of its
subpoena was appropriate because the same employment application was used across facilities, and the
same HR personnel were responsible for all hiring and recruiting. The Court stated that although Quantum
had other related entities, Figueroa’s charge and allegations were specific to his experiences at the
Bolingbrook plant and those responsible for the alleged discrimination were not responsible for other
Quantum facilities. Thus, the Court limited the scope of the subpoena to information concerning only the
Bolingbrook plant. Quantum also asserted that the subpoena was overly broad because, under Title VII,
the EEOC was not entitled to information regarding hiring and termination decisions more than 300 days
prior to the filing of a charge. The Court found that because Figueroa was employed at Quantum for eight
years before he was terminated, the EEOC could seek four years of information to investigate the charge.
Regarding Quantum’s confidentiality objection, the Court disagreed and opined that this objection was not
an excuse for non-compliance, because Title VII imposes criminal penalties on EEOC personnel who
would publicize the information received during the investigation. Although Quantum contended that the
protections offered by Title VII were insufficient, the Court stated that the EEOC could obtain relevant
evidence unless specifically provided otherwise in the statute. The Court found that because the EEOC
had stated that it would not seek contact information of company’s managerial and supervisory employees,
Quantum could not decline subpoena requests based on confidentiality. Quantum also objected to the
subpoena on the ground that it was unduly burdensome because it sought information identifying all
current and former employees and those who applied for employment and were not hired since January 1,
2006. Quantum also refused to provide information concerning decision-makers and reasons for hiring and
firing decisions as that information was not readily available. In addition, although Quantum stated that it
would take around 1,000 hours to produce files in response to the EEOC’s request, the Court opined that
this estimate was no longer accurate because the Court had decided to enforce the subpoena only with
respect to the Bolingbrook plant. Finally, during briefing on its application, the EEOC modified the
subpoena and sought only copies of applications received by Quantum since January 1, 2008, because it
would contain all the information necessary to comply with its request. Although the EEOC argued that
Quantum’s undue burden argument lacks credence, the Court opined that if Quantum’s time estimate of
871 hours was reasonably accurate, then the subpoena would indeed pose undue burden. Thus, the Court
believed that a brief evidentiary hearing was required to resolve the undue burden issue.

EEOC v. Scrub, Inc., 2010 U.S. Dist. LEXIS 52206 (N.D. Ill. May 25, 2010). The EEOC brought an action
alleging that Defendant engaged in a pattern or practice of discrimination against a class of African-
Americans applicants in violation of Title VII of the Civil Rights Act, by failing to recruit and hire them on the
basis of their race. Defendant filed two motions, including: (i) to compel documents withheld under claims
of privilege; and (ii) to compel documents relating to the EEOC’s communications with potential claimants.
The Court granted the first motion and denied the second motion. The EEOC also filed a motion for a
protective order, which the Court denied in part. On the privilege issue, the EEOC contended that before it
issued a letter of determination in a case, the investigator writes an investigative memorandum and issues
a letter of determination only when the agency finds reasonable cause for the allegations described in the
underlying charge. The EEOC would conciliate, or essentially engage in settlement negotiations, after that
letter of determination is issued. The EEOC asserted that it does not pursue litigation unless and until
conciliation has been attempted. The EEOC argued that, during this period of time, any document or
communication is protected because all communications made prior to and as a part of an agency
determination are protected from disclosure. The Court noted that this statutory privilege, asserted with
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respect to the EEOC’s conciliation process, is found in § 2000e-5(b), which provides that nothing said or
done during conciliation could be made public or used as evidence in a subsequent proceeding by the
commission. Section 2000e-8(e) addresses evidence obtained during an investigation of a discrimination
charge and provides that it is unlawful for the Commission to make public, in any manner, any information
obtained by it prior to the institution of any proceeding. Defendant sought over 40 documents that the
EEOC claimed as privileged, which included an investigative memorandum prepared by the investigator,
calculations of alleged lost earnings, and a draft charge against Defendant. Defendant argued that the
EEOC did not satisfy the requirements for asserting a privilege in the first place and that it waived the
privilege with respect to certain sets of documents because it asserted the privilege too late. Defendant
claimed that because the EEOC did not provide an affidavit from its Chair the moment that it invoked the
privilege, it did not comply with the requisite procedural requirements. In response, the EEOC filed an
affidavit from its Acting Chairman, stating that he had personally reviewed the documents, and found that
they contained pre-decisional analyses, recommendations, and conclusions of the EEOC’s investigatory
personnel. The Court found that the EEOC’s late affidavit was sufficient, and ruled that the EEOC had
properly invoked the privilege. The Court also ruled that the EEOC had not waived its privilege because it
asserted the privilege for certain documents after giving Defendant a privilege log and because a delay in
amending the privilege log is not sufficient grounds to find a waiver. Defendant argued that the privilege
did not apply because: (i) the EEOC was a Plaintiff; (ii) the privilege did not protect factual material; and (iii)
the privilege did not bar discovery related to the conciliation process where Defendant was a party. The
Court found that the privilege had been applied even where the EEOC was a Plaintiff; therefore, merely
because the EEOC was a Plaintiff did not invalidate the use of privilege. The EEOC asserted that all of the
withheld documents were protected from disclosure because they contained analysis, personal
impressions, or recommendations. Defendant argued that any document pertaining to the investigation
was relevant, and therefore the EEOC must disclose it. However, the Court ruled that relevance was an
insufficient reason for breaching a “deliberative process privilege,” and that Defendant failed to show a
particularized need for the privileged documents that outweighed Defendant’s interest in keeping them
concealed. Id. at *15. Therefore, the Court found that the privilege protected the factual material. Finally,
the EEOC contended that the conciliation privilege outlined in the statute allowed it to withhold such
materials because, in this case, the charging party had not consented to such disclosure. The Court
agreed, and ruled that the EEOC was not required to disclose communications or proposals made during
the conciliation process, apart from the purely factual material related to the merits of the EEOC charge.
Defendant’s second motion related to certain form letters and questionnaires that the EEOC sent out to
potential claimants, or persons it believed may have applied for positions with Defendant. Although the
EEOC had already produced to Defendant a copy of the form letter that it sent out and a copy of the blank
questionnaire, Defendant wanted the EEOC to produce all of the completed questionnaires, of which the
EEOC claimed there were over 600, and more arriving daily. The EEOC refused to produce those
documents, asserting the attorney-client privilege and work product privilege. The Court noted that the
attorney-client privilege was strictly construed because it inevitably made discovery more difficult by
preventing the disclosure of often-relevant information. Defendant contended that the completed
questionnaires were not protected, and even if the privilege applied, the facts contained in the completed
questionnaires must be produced. The Court noted that EEOC v. International Profit Associates, 206
F.R.D. 215, 218-9 (N.D. Ill. 2002), found that an attorney-client relationship exists even when an individual
contacts the EEOC through questionnaires and phone calls. In International Profit, the questionnaires
were not at issue, only the interview notes taken by EEOC attorneys were in dispute. The Court noted that
EEOC v. ABM Industries, Inc., 261 F.R.D. 503, 508 (E.D. Cal. 2009), distinguished International Profit, and
disagreed with the proposition that contact through a questionnaire would automatically create a privilege.
The Court observed that, as in ABM and International Profit, the questionnaires in this case asked for
general information. However, unlike in ABM, the questionnaire also asked if the recipient would like the
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EEOC to represent them. The Court remarked that this distinction was important, and tipped the balance
in favor of applying the privilege to these questionnaires. Therefore, the Court concluded that the
completed questionnaires and any interview notes from communications between prospective claimants
and the EEOC were protected from disclosure. On the EEOC’s motion seeking a protective order, the
EEOC noted that instead of seeking certain information from the EEOC through the questionnaires and
interview notes as a last resort, Defendant was requesting them as a first resort, before exhausting other
means of discovery. The EEOC argued that Defendant must obtain the facts it was seeking – i.e.,
information about the nature of the claims – through interrogatories. When Defendant did so, the EEOC
objected to one of those interrogatory requests. The Court ruled that the EEOC was required to respond to
the interrogatory in full, as well as respond on behalf of a random sample of claimants, as it had offered
and agreed to do. The Court remarked that this limited discovery would allow Defendant to determine
whether the experiences of the other 400 claimants were worth further discovery efforts.

EEOC v. Simply Storage Management, 2010 U.S. Dist. LEXIS 52766 (S.D. Ind. May 11, 2010). The
EEOC brought an action on behalf of two employees and other similarly-situated individuals, alleging that
Defendants were liable for sexual harassment. Defendants sought discovery requiring that: (i) the two
employees produce their internet social networking site (“SNS”) profiles and other communications from
their Facebook and MySpace.com accounts; and (ii) the EEOC produce information about the employees’
prior employment, including names and addresses of previous employers, dates of employment, positions
held, and reasons for separation. The EEOC objected to the production of all SNS content on the grounds
that Defendants’ requests were overbroad, irrelevant, and unduly burdensome, and as they improperly
infringed on the employees’ privacy and would harass and embarrass them. Defendants argued that all
the content of the employees’ SNS should be produced as it was relevant and could be the subject of
questioning during their depositions. The EEOC insisted that production of SNS profiles should be limited
to the content that directly addressed or commented on matters alleged in the complaint. Defendants
responded that the EEOC’s allegation of injuries to the employees’ mental and emotional health implicated
all their social communications. The Court stated that it had to define the appropriate limits on
discoverability of social communications and opined that although the contours of social communications
relevant to the employees’ mental and emotional health were difficult to define, everything need not be
disclosed. The Court found that the mere fact that the employees have had social communications was
not necessarily probative of mental and emotional health matters at issue. Instead, the Court found that
the substance of a communication determines its relevance. The Court relied on Doe v. Smith, 470 F.3d
331, 341 (7th Cir. 2006), wherein the Seventh Circuit opined that it was reasonable to expect severe
emotional or mental injury to manifest itself in some SNS content and that an examination of that content
might reveal whether and when on-set occurred and the degree of distress. The Court therefore
determined that some SNS content discovery was appropriate and opined that the EEOC’s view that only a
communication that directly referenced the complaint was too restrictive since it would not encompass
relevant communications. Id. at *14. The Court found that because all employees might not note
occurrences of harassment on their SNS profiles and as many employees would not routinely note non-
events on their SNS profiles, a broader definition of relevant SNS content than that urged by the EEOC
was necessary. In determining the scope of SNS discovery, the Court held that the employees’ profiles,
postings, or messages, SNS applications and communications that would reveal, refer, or relate to any
emotion, feeling, or mental state were relevant. The Court opined that the third-party communications
made to the employees should be produced if they place the employees’ own communications in context.
Finally, the Court stated that the pictures of the employees taken during the relevant time period and
posted on their SNS profiles generally would be discoverable because the context of the pictures, and the
employees’ appearance might reveal their emotional or mental status. The Court also addressed the
employees’ privacy concerns and opined that although these concerns might be relevant to determine
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whether requested discovery was burdensome or oppressive, or used as a shield, it noted that a protective
order was already in place to address privacy or confidentiality concerns. Furthermore, privacy concerns
were outweighed by the interest in discovery as the employees had already shared this information with at
least one other person through private messages or a larger number of people through postings.
Defendants argued that requests for information regarding the employees’ prior employment were
commonplace and the training they could have received from their former employers about sexual
harassment, including how to report it, might be pertinent to their allegations. The Court stated that
Defendants’ requests for dates of employment, positions held, and reasons for leaving were not at all
directed to that issue. The Court found that because Defendants had not established how the requested
information was relevant to its defenses, the EEOC was not required to produce information about the
employees’ prior employment circumstances.

Editor’s Note: EEOC v. Simply Storage Management, Inc. is believed to be the first ruling analyzing the
discoverability of Facebook and MySpace.com profiles of allegedly injured victims in an EEOC pattern or
practice lawsuit.

EEOC v. Supervalu, Inc., 2010 U.S. Dist. LEXIS 129744 (N.D. Ill. Dec. 7, 2010). The EEOC brought a
pattern or practice action for violations of the ADA alleging that Defendants prohibited disabled employees
who were eligible for one-year paid disability leave from returning to work unless they could return to
service with no physical or mental restrictions, and terminated such employees at the end of the one-year
leave period. The parties engaged in discovery, and brought various disputes before the Magistrate Judge.
The Magistrate Judge partly granted and partly denied Defendants’ motion to compel the EEOC to provide
properly verified responses to their first set of interrogatories. The EEOC identified 113 claimants for whom
it sought relief and subsequently provided a single verification signed by its counsel of record stating that
responses to interrogatories were true to the best of her knowledge, information, and belief. Defendants’
contended that, at the time the EEOC submitted the verification, the EEOC knew that many of the answers
to the first set of interrogatories were inaccurate. Defendants requested the Court to order the EEOC to
provide a “proper verification” signed by each allegedly injured claimant for whom the EEOC sought
recovery. Id. at *4. The EEOC did not dispute that various interrogatory answers were inaccurate, but
contested whether the inaccuracies were material. The Magistrate Judge noted that the deposition
transcripts revealed that there were some discrepancies between interrogatory answers and deposition
testimony, and while some were minor, some were material. The Magistrate Judge found that the EEOC
did not review each claimant’s deposition testimony for any inconsistencies before providing its verification,
and that the EEOC provided no explanation for this failure. The Magistrate Judge pointed out that Rule
33’s requirement that interrogatories be “answered separately and fully in writing under oath” would be
rendered meaningless if a party could rely solely upon information gathered through other discovery
methods to compensate for inaccurate interrogatory responses. Id. at *4-5. Further, the Magistrate Judge
noted that the on-going duty on each party to supplement and correct discovery responses implicitly
requires each party to police its own discovery responses. The Magistrate Judge, however, opined that
requiring the EEOC to have each claimant personally sign a verification, on pain of barring a claimant’s
recovery where the EEOC fails to do so, was “as unjustified as it is infeasible.” Id. at *5. As discovery was
set to close a week later, the Magistrate Judge ordered the EEOC to meet and confer with each claimant
regarding his or her interrogatory responses. The Magistrate Judge further ruled that if any portion of
claimants’ responses was inaccurate, the EEOC would need to disclose the inaccuracy and refer
Defendants to additional or corrective information and if the EEOC was unable to secure a verification
individually signed by each claimant, an EEOC attorney could provide a verification setting forth the steps
taken by the attorney to comply with the order. The Magistrate Judge also denied the EEOC’s motion to
compel production of a portion of Defendants’ human resources (“HR”) database. While the EEOC
narrowed its document request to include the personnel actions relating to the hiring, termination, and
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transfer of employees, which would include the job position and store location for each personnel action,
Defendants contended that their HR database did not contain the information the EEOC sought. The
Magistrate Judge noted that the EEOC did not establish that Defendants could produce the information
sought relative to Defendants’ databases as they currently existed, much less at minimal expense. In
addition, the Magistrate Judge found that even if such data could be generated, the EEOC did not establish
that the purported relevance or benefit of the information outweighed the burden or expense in producing it.
Finally, the Magistrate Judge partly granted and partly denied the EEOC’s motion to compel its request for
an inspection of Defendants’ facilities. The EEOC retained a consultant, an engineer specialized in
fashioning or finding accommodations that allow individuals to return to the workforce, and sought an order
directing Defendants to allow the EEOC and its consultant to inspect how multiple job functions were
performed at a sampling of Defendants’ facilities chosen by the EEOC. The Magistrate Judge noted that
the EEOC’s request to inspect Defendants’ stores was reasonably calculated to lead to the discovery of
potentially relevant evidence. The Magistrate Judge opined that the inspection could assist the EEOC in its
assessment of whether or not certain modifications or assistive devices would be feasible. The Magistrate
Judge held that Defendants’ arguments – that many of the claimants worked years ago and that the
circumstances of their employment could have changed since their employment ended – went to the
weight of any evidence generated by the site visits, and thus could be appropriately advanced by
Defendants at trial. The Magistrate Judge ordered Defendants to permit the consultant, as well as one
EEOC attorney, to inspect up to six retail locations, while Defendants were allowed to reject up to three of
the proposed locations, so long as it proposed at least six alternative locations.

EEOC v. Tony’s Lounge, Inc., 2010 U.S. Dist. LEXIS 35146 (S.D. Ill. April 9, 2010). The EEOC, on
behalf of Kristie Comer, Katie Hofgren, and other female employees who allegedly were subject to sexual
harassment, brought an action under Title VII of the Civil Rights Act of 1964, alleging that Defendants
engaged in unlawful employment practices on the basis of sex. During the course of discovery, the EEOC
asserted an attorney-client privilege regarding notes from an interview with Laura Ford, a former employee
of Defendants. The attorney for the EEOC also advised Ford not to answer certain questions at her
deposition regarding communications between her and the EEOC. When the parties brought the issue of
attorney-client privilege to the Court’s attention in a telephonic discovery dispute conference, the Court
directed Defendants to file a motion to compel. Defendants sought a finding that the communications
between the counsel for the EEOC and Ford were not privileged because no attorney-client privilege
existed between them. Defendants also asked the Court to impose sanctions against the EEOC for
making improper assertions of privilege and improperly advising Ford not to answer questions during her
deposition. Defendants argued that Ford, based on her deposition testimony, did not wish to be
represented by the EEOC, nor did she believe she was represented by the EEOC. The EEOC responded
that it filed the complaint on behalf of all female employees who were subject to sexual harassment, and
that in its initial disclosures, it identified Ford as an individual for whom it was seeking relief. An attorney
for the EEOC also averred in an affidavit that he met with Ford before the EEOC filed its lawsuit, and at
that time, Ford agreed to have the EEOC seek relief for her. Due to the absence of Seventh Circuit
authority on the issue, the Court relied on Bauman v. Jacobs Suchard, Inc. 136 F.R.D. 460, 461 (N.D. Ill
1990), which held that communications between the EEOC and individuals for whom the EEOC seeks
relief are privileged by a de facto attorney-client privilege, since the EEOC’s attorneys are “acting as de
facto counsel for the employees.” Id. at *2. The Court noted that EEOC v. International Profit Associates,
Inc., 206 F.R.D. 215, 219 (N.D. Ill. 2002), held that communications between allegedly injured victims and
attorneys for the EEOC are also protected by the attorney-client privilege. Accordingly, the Court found
that the communications between the EEOC and Ford were protected by attorney-client privilege. The
Court reasoned that although she was not identified by name in the complaint, Ford, as a former employee
who testified she was sexually harassed, fell into the class of female employees on whose behalf the
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EEOC sought relief. The Court observed that there was no indication that Ford had explicitly stated she
did not wish to be represented by the EEOC; on the contrary, the attorney for the EEOC stated that Ford
indicated earlier that she was willing for the EEOC to seek relief on her behalf. The Court concluded that
even if Ford opted-out of the EEOC’s representation, her previous communications with the EEOC would
still be protected by attorney-client privilege based upon her status as a prospective class member.

EEOC v. United Parcel Service, Inc., 2010 U.S. Dist. LEXIS 94401 (N.D. Ill. Sept. 10, 2010). The EEOC
brought an action on behalf of Trudi Momsen, an employee who suffered from multiple sclerosis (“MS”),
alleging that United Parcel Service (“UPS”) terminated her on returning to work, instead of accommodating
her either by extending her leave or providing any available position which she could have performed. The
EEOC alleged that UPS’ “inflexible 12-month leave policy” did not provide for reasonable accommodation
of employees with disabilities and which instead provided for termination of their employment where
employees do not return to work for a twelve-month period. Id. at *8. Momsen later intervened in the
EEOC’s lawsuit, and alleged that after returning from approximately twelve months medical leave, UPS
refused her request for reasonable accommodations. Shortly after returning to work, when Momsen was
required to take additional time off to receive treatment, UPS refused to extend her medical leave, and fired
her pursuant to its leave policy, because she had recently been on medical leave for a year. UPS brought
a motion to dismiss the EEOC’s complaint, as well as a motion to dismiss Momsen’s intervener complaint.
The Court found that while the EEOC alleged that Momsen was disabled and that UPS failed to make
reasonable accommodations for her, the complaint did not allege sufficient facts demonstrating that
Momsen, or the potential class members, were “qualified to perform the essential functions of the job with
or without reasonable accommodations.” Id. at *10. Citing a nearly identical case, EEOC v. Sears,
Roebuck & Co., 2005 U.S. Dist. LEXIS 17390 (N.D. Ill. July 22, 2005), the EEOC argued that the
allegations concerning UPS’ leave policy – which did not provide for accommodation – were sufficient to
put UPS on notice of the claims against it. The Sears ruling found that allegations concerning Defendant’s
leave policy placed Defendant on notice that the EEOC considered the charging party qualified to perform
the essential functions of the job, with or without reasonable accommodation. The Court remarked that
reliance on Sears was problematic because Sears only addressed the notice prong of the Rule 8, and did
not address the “plausibility” of the EEOC’s claims. Id. at *9. The Court stated that Sears preceded Bell
Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007), which concluded that a pleading must contain
“enough facts to state a claim to relief that is plausible on its face.” Accordingly, the Court concluded that,
as currently pled, the EEOC’s complaint was so “threadbare, conclusory, and formulaic” that it did not allow
the Court to reasonably infer that Momsen, or proposed class members, had a “plausible” basis for
claiming to be “otherwise qualified to perform the essential functions of the job with or without reasonable
accommodation.” Id. at *10. However, the EEOC argued that, following Twombly, the Seventh Circuit, in
EEOC v. Concentra Health Services, Inc., 496 F.3d 773, 776 (7th Cir. 2007), reaffirmed its previous
holding that the Commission sufficiently states a claim for employment discrimination when it alleges that
the employer took a specific adverse employment action against him because of a prohibited animus. The
Court stated that here the question was not whether the EEOC had alleged UPS’ intent to discriminate with
enough specificity, but rather what a complaint must assert in order to adequately allege that a person was
a “qualified individual with a disability” under the ADA. Id. at *16-17. Additionally, the Court remarked that
charges of race discrimination differ in critical ways from charges of disability-based discrimination,
because, unlike a person’s race, an employer may legitimately take a disability into consideration in
determining whether an employee is qualified for a position. Thus, a complaint alleging discrimination
under the ADA must plead with adequate detail that Plaintiff was qualified to perform the essential
functions of the job with or without reasonable accommodation. The Court found that Momsen’s intervener
complaint was more detailed than the EEOC’s pleading. Specifically, Momsen sought a reasonable
accommodation, such as a hand cart, that would allow her to perform her job duties. The Court found that
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this allegation allowed it to draw an inference that Momsen was a qualified individual with a disability.
Further, the Court observed that Momsen stated a claim to relief that was plausible on its face by alleging
that she could have worked if UPS had accommodated her. However, UPS, relying on Byrne v. Avon
Products, Inc., 328 F.3d 379, 381 (7th Cir. 2003), argued that employees on multi-month leaves of
absences were not qualified individuals with a disability, and thus UPS was under no duty to accommodate
any employee under its medical leave policy. The Court found that UPS’ policy did not permit Momsen to
return to work, even though she was able, and instead, UPS summarily terminated her without engaging in
any interactive process to accommodate. The Court concluded that these facts were sufficient to put UPS
on notice on Momsen’s ADA claims and denied Defendant’s motion to dismiss.

EEOC v. WRS Infrastructure & Environment, Inc., 2010 U.S. Dist. LEXIS 64184 (N.D. Ill. June 23,
2010). The EEOC brought an action on behalf of a group of African-American employees claiming that
Defendant subjected them to discrimination and retaliation of Title VII of the Civil Rights Act of 1991. As a
part of the discovery process, the EEOC sought documents pertaining to Defendant’s general counsel.
Defendant refused to produce the documents on the grounds that the attorney-client and work product
privileges protected them from disclosure. The EEOC filed a motion to compel production. The Court
granted the EEOC’s motion in part and denied it in part. The EEOC contended that the general counsel
instructed Defendant’s program office manager that conducted an on-site investigation not to answer
questions regarding the instructions he received from the general counsel before the investigation, and that
the general counsel directed the senior vice president not to testify about her conversation with the general
counsel concerning Defendant’s response to an incident where a noose was placed on the work truck of an
African-American employee. The EEOC argued that although Defendant allowed witnesses to testify about
some conversations involving the general counsel, it had not produced any notes documenting those
conversations. The EEOC further argued that: (i) Defendant could not invoke the privilege solely because
the senior manager responsible for investigating and responding to complaints of discrimination was an
attorney; (ii) the privilege was waived because Defendant asserted its investigation and response as an
affirmative defense to the EEOC’s allegations of hostile work environment harassment; and (iii) Defendant
waived any possible privilege because it selectively disclosed the general counsel’s involvement in the
investigation. On Defendant’s request, the Court reviewed the documents in camera and found that the
general counsel not only directed the investigation and personally interviewed the employees about the
noose incident, but also did so in his capacity as in-house counsel. The Court considered whether the
work-product doctrine protected the documents sought by the EEOC. The Court noted that documents
relevant to the noose incident were prepared before a lawsuit was filed and that the documents were
precautionary documents prepared in the ordinary course of business, consistent with company policy
concerning the handling of internal harassment complaints. Based on these facts, the Court found that
Defendant failed to establish that the withheld documents were prepared in anticipation of litigation, and so
the work-product doctrine was not applicable to them. The Court also considered whether the attorney-
client privilege or work-product protections were waived. The Court reasoned that Defendant raised as an
affirmative defense that it had exercised reasonable care to prevent and promptly correct any harassing
behavior and that Plaintiffs had unreasonably failed to take advantage of any preventive or corrective
opportunities provided by Defendant or to avoid harm. The Court found that these defenses placed
Defendant’s investigation squarely at issue and thus relevant to the EEOC’s discovery, and therefore
Defendant waived the privilege with respect to documents relating to investigation of the noose incident
and the EEOC charges.

(viii) Eighth Circuit

EEOC v. Con-Way Freight, Inc., 622 F.3d 933 (8th Cir. 2010). The EEOC filed an action alleging that
Defendant violated Title VII of the Civil Rights Act and Missouri state law by failing to hire Roberta M.
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Hollins based on her race. Hollins, who applied for a possible job opening at Defendant’s office, disclosed
two misdemeanor shoplifting convictions during the interview process. Although Defendant’s Service
Center Manager, Kenneth Gaffney, was impressed by Hollins and very interested in hiring her, the Region
Manage, Kevin Beer, after learning that Hollins was black, cautioned Gaffney that he would be “opening up
a can of worms” by hiring her. Id. at 935. Hollins was, however, interviewed for the second time and was
requested to undergo a drug test. Hollins then learned that Gaffney was terminated, and Beer told her that
he was not doing any hiring. The position was subsequently filled by Gaffney’s replacement. Hollins filed a
charge with the EEOC, and then the EEOC filed a lawsuit against Defendant after investigating the charge.
The Court granted summary judgment in Defendant’s favor, finding no direct evidence of race
discrimination. The EEOC and Hollins appealed, and the Eighth Circuit affirmed the decision of the District
Court. The Eighth Circuit found that the evidence was insufficient to support a finding of a causal link
between the comments made by Beer and Gaffney and Defendant’s failure to hire Hollins. The Eighth
Circuit noted that Plaintiffs’ argument that Gaffney would have hired her but for Beer’s comment, ignored
the fact that Gaffney did not have the authority to hire Hollins or anyone else without first obtaining the
personnel department’s approval. The Eighth Circuit also pointed out that Defendant’s policy of
automatically disqualifying applicants with theft-related convictions would have resulted in rejection of
Hollins’ application irrespective of Gaffney’s attempt to hire Hollins. While the EEOC argued that
Defendant’s evidence did not establish the existence of an alleged policy regarding theft-related
convictions, the Eighth Circuit noted that evidence showed that Defendant had disqualified twenty-eight
applicants solely because of theft-related convictions. The Eighth Circuit also remarked that the EEOC
failed to cite any legal authority for the proposition that a policy must be in writing to be effective. The
Eighth Circuit next held that the District Court did not abuse its discretion in concluding that Gaffney’s
comment – that Hollins should not worry about the misdemeanor convictions – was outside the scope of
his employment. The EEOC contended that Defendant’s policy regarding theft-related convictions, even if
proven, would only limit the EEOC’s available remedies but could not serve as a complete defense to
liability. The Eighth Circuit, however, noted that racial discriminations played no part in the failure to hire
Hollins because Defendant did not offer a motive for failing to hire Hollins, but merely stated that Gaffney
did not send her name forward and that after he was terminated it simply did not consider her application.
The Eighth Circuit also held that the EEOC failed to establish a prima facie case because Hollins’ theft-
related conviction rendered her unqualified for any position with Defendant. The Eighth Circuit also
remanded Hollins’ state law claim with directions to dismiss it without prejudice. The Eighth Circuit noted
that Beer and Gaffney discussed Hollins’ race, in the context of discussing applicants for the open position
and Gaffney testified that he would have submitted Hollins’ name to fill the open position if Beer had not
discouraged him from hiring a black person. The Eighth Circuit opined that even if the claim could survive,
it found no guidance in the Missouri law on what kinds of damages this claim could support because
Defendant would not have hired Hollins anyway because of her ultimate ineligibility. The Eighth Circuit
therefore concluded that the better course of action was to allow the state courts to decide the matter as
the claim raised novel and complex issues of state law.

EEOC v. CRST Van Expedited, Inc., 2010 U.S. Dist. LEXIS 11125 (N.D. Iowa Feb. 9, 2010). The EEOC
brought an action contending that Defendant allegedly subjected approximately 270 women to sex
discrimination in violation of Title VII of the Civil Rights Act of 1964. The EEOC made only 150 of the 270
allegedly aggrieved women available for deposition, and, as a result, the Court held that the EEOC could
not seek relief for the remaining women. Subsequently, in a series of summary judgment motions, the
Court considered the merits of the claims of most of the 150 allegedly aggrieved women, and held that
Defendant could not be held liable for the allegations of the majority of those women, after which only 67
allegedly aggrieved women remained in the EEOC’s action. Subsequently, the Court entered an order on
Defendant’s motion to show cause, and dismissed the EEOC’s complaint because the EEOC did not
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conduct any pre-suit investigation of the specific allegations of the women for whom it sought relief at trial.
As the prevailing party, Defendant filed a motion for attorneys’ fees, requesting $7,633,397.77 in attorneys’
fees and $569,564.64 in expenses that were not recoverable as costs under 28 U.S.C. § 1920. The Court
taxed costs in Defendant’s favor in the amount $92,842.21, but denied $262,300.01 of Defendant’s claimed
costs. Defendant then filed a costs motion seeking $70,855.52 in costs for videotaping depositions, which
the Clerk denied. Id. at *7. Subsequently, Defendant filed a supplemental statement in support of its
motion for attorneys’ fees and costs pursuant to 42 U.S.C. § 2000e-5(k), and sought to recover the
$7,624,546.47 in attorneys’ fees and $816,864.95 in expenses. Defendant also filed a bill of costs and
sought $355,142.55 for costs incurred. The Clerk taxed costs against the EEOC and in Defendant’s favor
in the total amount of $92,842.21, and refused to tax costs in Defendant’s favor for its attorneys’ pro hac
vice fees, the costs related to videotaped depositions, and fees for printing and/or copying. The Court
denied the costs motion, and granted in part and denied in part the motion for attorneys’ fees, directing the
Clerk to enter judgment in Defendant’s favor in the amount of $4,560,285.11. In the costs motion,
Defendant sought review of the Clerk’s decision to deny $70,855.52 in costs for videotaped depositions
necessarily obtained for use in this litigation. The EEOC argued that pursuant to § 1920(2), a prevailing
party may claim costs for stenographic deposition transcripts or videotaped depositions, but not both. The
Court agreed with the EEOC, and based on the amended version of § 1920(2), declined to award
Defendant the costs for videotaped depositions in addition to the costs for stenographic transcripts.
Further, the Court remarked that it would not allow costs for video depositions because they were not
necessarily obtained for use in this case. Regarding the motion for attorneys’ fees, Defendant contended
that it was entitled to the fees because the EEOC engaged in an “unreasonable and vexatious course of
proceeding, heedless of the fundamental principles of Title VII.” Id. at *20. The Court noted that under the
standard used for granting attorneys’ fees specified in Christiansburg Garment Co. v. EEOC, 434 U.S. 412,
421-22 (1978), the EEOC’s failure to investigate and attempt to conciliate the individual claims constituted
an unreasonable failure to satisfy Title VII’s prerequisites to suit. Accordingly, the Court concluded that the
EEOC’s failure to comply with Title VII’s jurisdictional conditions precedent – including investigation,
reasonable cause determination, and conciliation – made the EEOC’s lawsuit unreasonable. Therefore,
the Court found that an award of attorneys’ fees was appropriate. The Court applied the lodestar method
to determine the attorneys’ fees. Id. at *26. Defendant asked the Court to apply a national rate to assess
the reasonableness of the lead counsel’s hourly rates. The Court declined to apply a national rate because
the case did not involve a specialized area of law that prevented Defendant from retaining local counsel.
Additionally, the Court found it appropriate to reduce the hourly rates of the law firm’s partners to $295, the
associates to $175, and the legal assistants to $110. The Court calculated the lodestar amount of
$3,501,394.63 for lead defense counsel’s services and the lodestar amount of $502,977.02 for local
defense counsel, amounting to $4,004,371.65 in attorneys’ fees. In awarding reasonable out-of-pocket
expenses, the Court found that Defendant had documented charges for: (i) long distance telephone
expenses; (ii) messenger and overnight express; (iii) investigator fees; (iv) expert witness fees; (v) postage
expenses; (vi) travel and related expenses; and (vii) exemplification and copies of papers. The Court
denied expenses for: (i) mock jury fees; (ii) computer legal research; (iii) demonstrative exhibits for trial; (iv)
videotaped depositions; (v) additional video-related expenses; and (vi) fees for preparation of the fee
application. According to these determinations, the Court concluded that Defendant was entitled to an
award of reasonable out-of-pocket expenses in the amount of $463,071.25.

Editor’s Note: The fee award in EEOC v. CRST Van Expedited, Inc. of over $4.5 million is the largest fee
sanction ever entered against the EEOC.

EEOC v. Hibbing Taconite Company, 2010 U.S. Dist. LEXIS 112436 (D. Minn. Oct. 21, 2010). The
EEOC sued Defendant for alleged employment discrimination. An employee intervened in the case. On
Defendant’s motion, the Court dismissed the EEOC’s lawsuit after a trial. Subsequently, Defendant filed a
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bill of costs to recover its litigation expenses. The EEOC and the intervener asserted objections to
Defendant’s bill of costs. The Court ordered that the objections be sustained in part and overruled in part.
Observing that the prevailing party in federal court litigation is generally entitled to recover the costs under
28 U.S.C. § 1920, the Court stated that it had discretion to reduce or deny costs in appropriate
circumstances. Although there was no dispute that Defendant was the prevailing party, the EEOC argued
that the Court should decline to tax costs because this was a “close” case in which Defendant “decided to
spare no expense” in discovery and at trial. Id. at *3. The Court stated that given the relatively small
amount of costs Defendant requested, that undermined the EEOC’s contention that Defendant “spared no
expense” litigating this matter, especially in light of the amount of time the case was pending, the
substantial volume of discovery taken, and the length of the trial. Moreover, the Court opined that it did not
believe that the “closeness” of the case was sufficient to overcome the presumption that costs should be
taxed. Id. Accordingly, the Court concluded that the costs should be taxed. However, the Court deducted
the cost of the real time transcript, agreeing with the EEOC that it was unnecessary as it was merely for the
convenience of defense counsel. The Court also agreed with the EEOC that Defendant could not tax the
costs of both the stenographic and videotape transcripts of certain depositions and, accordingly, deducted
the cost of videotape transcripts that were not used at trial. The EEOC also argued that certain deposition
costs should not be taxed because the depositions were “purely investigative,” as they were taken after
Defendant’s motion for summary judgment was fully briefed and the deponents were not called to testify at
trial. Id. at *6. The Court disagreed, reasoning that there is little doubt that these witnesses possessed
information relevant to the claims or defenses and that the depositions were obtained for use in the case.
Defendant also sought to tax the costs of the transcripts of the hearing on its motion for summary
judgment, the hearing on its motion for a jury site visit and additional trial days, the hearing on the parties’
motions in limine, and daily trial transcripts. The Court observed that, at the summary judgment hearing, it
made comments regarding the scope of expert witness testimony that would be permitted at trial and,
accordingly, it was reasonable for Defendant to obtain the transcript of the first three hearings. Similarly,
the Court determined that significant conversations regarding expert witnesses occurred at both the
hearing on the motion for a jury site visit and at the hearing on the parties’ motions in limine and therefore it
was reasonable for Defendant to obtain those transcripts as well. At the same time, the Court found it
unreasonable for Defendant to obtain the daily trial transcripts because they were obtained primarily for
counsel’s convenience. Further, the Court included all expenses billed by two sign-language interpreters
that were required for deposition and trial testimony. The Court determined that since the EEOC led the
prosecution of the case and the intervener’s involvement did not add to the overall costs of litigation, that
the EEOC would be taxed for the costs. Therefore, the Court sustained in part and overruled in part the
EEOC’s objections to Defendant’s bill of costs.

EEOC v. Kelly Services, Inc., 598 F.3d 1022 (8th Cir. 2010). The EEOC brought an action alleging that
Defendant discriminated against Asthma Suliman, a Muslim, by failing to refer her to a printing company for
employment because Suliman refused to remove her khimar, a traditional Muslim headscarf, for work. The
printing company had contracted with Defendant, a temporary staffing services firm, for placement of
temporary workers. Suliman enlisted Defendant in her search for temporary employment, passed
Defendant’s skills test, and met a staffing supervisor to discuss potential opportunities. The staffing
supervisor merely mentioned placing Suliman on the production floor at the printing company. Its safety-
based dress policy, applicable to all permanent and temporary workers, excluded all headwear, and loose-
fitting clothing to prevent such apparel from getting caught in the machinery’s moving parts and injuring
workers. The staffing supervisor considered a khimar as headwear and asked Suliman to remove it for
safety reasons, which she refused due to religious requirements. Defendant subsequently offered to place
Suliman in at least seven different jobs, all of which could be safely performed wearing a khimar, but
Suliman declined them all. The EEOC then brought an action, on behalf of Suliman, alleging that
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Defendant had discriminated against Suliman by refusing to refer her to the printing company. The Court
granted summary judgment to Defendant on the EEOC’s claims. On appeal, Defendant argued that the
Court had properly determined that the EEOC had not established a prima facie case of religious
discrimination and that Suliman was disqualified in light of its customer’s industrial nature and safety
hazards, and business requirement that any temporary worker be able to perform all jobs. In addition,
Suliman had also refused seven other alternative assignments. Defendant argued that even if the EEOC
had established a prima facie case, it could not reasonably accommodate Suliman without undue hardship
given the printing company’s neutral and strictly enforced safety-based dress code. Defendant stated that
prior to Suliman’s first contact, the printing company had informed Defendant that the safety-based dress
code would not be waived. The printing company had previously rejected non-Muslim temporary workers
for failure to comply with its dress policy, and had successfully placed Muslim workers who could comply
with its policy. The Eighth Circuit framed the question for determination as whether Defendant’s failure to
refer an applicant constituted an adverse employment action. The Eighth Circuit noted that Defendant’s
staffing supervisor had merely discussed Suliman’s potential eligibility to work at the printing company in
the event a position became available. The Eighth Circuit found that because the EEOC had failed to show
that the printing company had an available position to which Suliman could be referred, it did not need to
decide the issue. The Eighth Circuit remarked that even if it assumed that the EEOC established a prima
facie religious discrimination case, Defendant would still be entitled to summary judgment because it had
provided a legitimate, non-discriminatory reason for its failure to refer Suliman to the printing company, and
the EEOC failed to show that this reason was pretextual. The Eighth Circuit remarked that Defendant need
not demonstrate that the printing company would suffer an undue hardship if it accommodated Suliman,
because the EEOC’s claim was against Defendant and not the customer. Considering that Defendant had
provided a legitimate, non-discriminatory reason for declining to refer Suliman to the printing company, the
Eighth Circuit found that because Defendant’s reason for not referring Suliman was the printing company’s
facially neutral, safety-driven dress policy applicable to all workers, Defendant’s understanding that the
printing company would not permit temporary workers to wear any type of headwear, including khimars,
was well-established. Finally, the Eighth Circuit noted that there was no evidence to establish that the
printing company’s safety-driven dress policy was a pretext for discriminating against employees who
required religious accommodation, or that Defendant had knowledge of such pretext. For these reasons,
the Eighth Circuit affirmed summary judgment for Defendant.

EEOC v. Minnesota Department Of Corrections, 702 F. Supp. 2d 1082 (D. Minn. 2010). The EEOC
brought an action contending that the collective bargaining agreements (“CBAs”) entered into between
Defendants, the Minnesota Department of Corrections (“DOC”), the Minnesota Law Enforcement
Association (“MLEA”), and other unions violated the ADEA. The CBAs provided early retirement incentive
programs, the “age 55 cliff,” stating that a DOC employee who retired at the age of 55 was eligible to
receive a continuation of the employer’s contribution toward the employee’s health and dental insurance
premiums until the employee reached age 65. Id. at 1085. An employee older than 55 at the time of
retirement was not eligible for such a contribution. In 2000, the Minnesota Attorney General, after
evaluating the “age 55 cliff” under the ADEA, opined that such programs might violate the ADEA. The DOC
and the CBAs with the unions were renegotiated. The EEOC asserted that the DOC, instead of removing
illegal provisions relating to the “age 55 cliff,” insisted on substantial concessions from the unions in
exchange for the removal of the provisions from the CBAs. Eventually, all CBAs but one were modified to
provide incentive after age 55. However, almost all of the modified CBAs contained an “anti-grandfathering
clause,” which excluded from eligibility any employee who was age 55 or older at the time the CBA was
modified. Id. at 1086. The MLEA did not modify the CBA. The EEOC contended that both the “age 55
cliff” in the MLEA’s CBA, and the “anti-grandfathering clause” in other CBAs, violated the ADEA. After
discovery, the parties filed cross-motions for summary judgment. The Court noted that the Older Workers
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Benefit Protection Act allows an employer to maintain the “age 55 cliff” only if the program is voluntary, and
is consistent with relevant purposes of the ADEA. The Court observed that the legality of early retirement
incentives was unsettled, and the pertinent question for this case was whether the decision in Kentucky
Retirement Systems v. EEOC, 128 S. Ct. 2361 (2008), changed the evaluation of the “age 55 cliff.” In
Kentucky Retirement Systems, the disability retirement plan imputed years of service for an employee who
became disabled before accumulating enough service time to retire with pension benefits, but did not add
years of service for an employee who became disabled after accumulating sufficient service time for
pension benefits. The Supreme Court found that because the disparate treatment between the two classes
of employees resulted not from an individual employee’s age, but from his or her pension status, this type
of plan did not violate the ADEA. The Court noted that Kentucky Retirement Systems did not change the
rule that a policy that facially discriminated based on age suffices to show disparate treatment under the
ADEA. Thus, the Court remarked that if the early retirement incentive in DOC’s CBAs were facially
discriminatory, then the EEOC met its burden to show disparate treatment under the ADEA. The Court
found that age was the only distinguishing trait in the DOC’s CBAs, because an employee who did not
reach three years of service until age 56, and an employee who was older than 55 when he or she retired,
did not have the option of receiving full health and dental insurance benefits. Accordingly, the Court opined
that the early incentives in the DOC’s CBA were facially discriminatory and violated the ADEA. The Court
also observed that when a plan is discriminatory on its face, intent to discriminate can be presumed. Thus,
the Court found that because the DOC’s plan was facially discriminatory, the EEOC need not prove the
DOC’s intent. DOC contended that because the safe harbor provision in the ADEA provided early
retirement incentive plans, the “age 55 cliff” was legal. DOC also argued that the early retirement program
in the CBA’s was voluntary and was consistent with the ADEA’s purpose, and cited Auerbach v. Board of
Education, 136 F.3d 104, 114 (2d Cir. 1998), for support. The Court disagreed with DOC, and stated that
the plan in Auerbach was in contrast to the plan at issue in this case. The Court remarked that, like
Auerbach, DOC’s CBA encouraged the premature departure of older workers from employment, which
conflicted with the purpose of the ADEA. The Court stated that Jankovitz v. Des Moines Independent
Community School District, 421 F.3d 649, 652-5 (8th Cir. 2005), was binding because it held that a plan,
which provided that an employee over the age of 65 was not eligible for any of the early retirement
incentives, violated the ADEA and did not fall within the early retirement incentive program safe harbor.
The MLEA argued that the early retirement program was legal because it offered health insurance
premiums as an incentive to employees who retire early, up to their retirement age, and that this was the
only way to encourage employees to retire early. The Court noted that the MLEA did not explain why such
an incentive, if provided to a 56-year-old employee, would not encourage early retirement. The Court
observed that DOC’s “age 55 cliff” was solely based on an employee’s age because age was the factor
which triggered an event where an employee who did not achieve three years of service before they turned
55 were simply not eligible for the early retirement incentive. The Court opined that DOC’s “age 55 cliff” did
not fall within the ADEA’s safe harbor provision, and thus violated the ADEA. Similarly, the Court observed
that the “anti-grandfathering provision” in amended CBAs violated the ADEA. The Court disagreed with the
DOC and the MLEA that the “age 55 cliff” was consistent with the purposes of the ADEA because it
allowed for mandatory retirement of law-enforcement officers at age 55. The Court reasoned that the DOC
did not mandate retirement of its employees at age 55, but encouraged early retirement of those
employees who were 55 years old and had achieved three years of service. The Court also found that
DOC discouraged early retirement for other 55-year-old employees who had not yet reached three years of
service. The Court disagreed with the DOC, stating that if the DOC wanted to relieve an employee’s job
stress by offering early retirement incentives, it should base those incentives not on age, but on years of
service.
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EEOC v. Schwan’s Home Service, 692 F. Supp. 2d 1070 (D. Minn. 2010). A former employee, Kim
Milliren, filed an administrative charge with the EEOC alleging that Defendant violated Title VII of the Civil
Rights Act of 1964 by demoting Milliren and by not allowing her to graduate from the General Manager
Development Program (“GMDP”) based on her sex and in retaliation for having complained about
harassment based on sex. The EEOC served Defendant with a request for information, but Defendant did
not furnish all the information sought. Milliren then filed an amended charge alleging that Defendant
discriminated against females, as a class, concerning its GMDP. The EEOC then issued an administrative
subpoena to Defendant, but it declined to furnish certain information in response to the subpoena.
Consequently, the EEOC filed an enforcement proceeding, requesting the Court to order Defendant to
comply with the subpoena. The Court first addressed Defendant’s various challenges to Milliren’s EEOC
charge and the subpoena. The Court opined that the subpoena enforcement action was not the proper
forum for Defendant to argue that Milliren’s amended charge was not timely and could not relate back to
the original charge, or that she lacked standing to assert claims on behalf of a class of women. The Court
observed that Defendant would have the opportunity to make these arguments if and when Milliren sued
Defendant, and that the arguments were premature when the EEOC was still investigating her claims. The
Court observed that, assuming the subpoena enforcement action was a proper forum for Defendant to
challenge the timeliness of the amended charge, pursuant to 29 C.F.R. § 1601.12(b), the amended charge
related back to the original charge and therefore was timely. The Court found that the language in the
amended charge – that Defendant “discriminates against females, as a class, in regard to its GMDP” –
identified unlawful employment practices related to the subject matter of the original charge. Id. at 1082.
The Court determined that the claims of discrimination against an individual based on gender and of
discrimination against a class based on gender, both in connection with the GMDP, were not disparate
claims. Further, the Court found that Milliren was not seeking to add claims of unrelated discrimination,
such as discrimination based on race or disability. The Court also observed that Milliren had standing to
pursue a class action on behalf of the individuals the EEOC was seeking to secure information about in its
subpoena. The Court found that the legal authority relied upon by Defendant had no application because
they addressed standing with respect to class action litigation and not with respect to filing a charge with
the EEOC. With respect to information sought by the EEOC’s subpoena, the Court determined that it was
within the EEOC’s authority to issue the subpoena and that the EEOC had followed the procedural
requirements set forth in 29 C.F.R. § 1601.16. The Court also ascertained that the amended charge was
the operative charge against which it must determine whether the information sought by the subpoena was
relevant. The EEOC argued that the information sought – the details of general managers employed by
Defendant, documents related to the GMDP selection procedure, and details of persons who successfully
completed the GMDP – would enable it to determine whether Defendant discriminated on the basis of
gender in hiring or promoting applicants into the General Manager positions through the use of GMDP.
The Court agreed with the EEOC and observed that the examination of the gender breakdown of the
current General Manager population was highly relevant because it would permit the EEOC to investigate
and evaluate whether gender discrimination was occurring and whether Defendant persisted in a pattern of
discrimination across a class of female employees. Defendant argued that because Milliren’s charge did
not take issue with her selection into the GMDP and contained no allegation that Milliren was not selected
for participation in the GMDP based on her gender, the EEOC’s request for information regarding the
selection process for the GMDP was irrelevant. The Court rejected Defendant’s argument, finding that
Milliren’s claims were driven by all the circumstances of her employment. Although Milliren was selected
into the GMDP, and the facts stated in her original charge were confined to actions she experienced after
she was in the program, the selection process had a bearing on the gender discrimination allegations
surrounding the GMDP and whether the selection process played a role in so few women graduating from
the program and going on to become a manager. Therefore, the Court found that the EEOC’s subpoena
did not amount to a fishing expedition but was designed to examine facts bearing on the GMDP. The Court
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concluded that the information sought by the EEOC’s subpoena was relevant to Milliren’s claim.
Accordingly, the Court ordered that the EEOC’s subpoena be enforced in its entirety.

EEOC v. Wal-Mart Stores, Inc., 2010 U.S. Dist. LEXIS 24896 (E.D. Mo. Mar. 17, 2010). The EEOC
brought an action on behalf of Yvonne Loskot, alleging that Defendant discharged Loskot from her position
as certified optician because of her age – 67 years old – in violation of the ADEA. Earlier, Wal-Mart had
discharged Palm Black, the manager and immediate supervisor of Plaintiff, for allegedly mishandling funds
from a company fundraiser, which she managed. After Black’s termination, the district manager, John
Turner, reviewed records related to sales and customers’ requests to “lay-away” eyeglasses. Id. at *4.
Turner found some red flags, and asked Jeff Bonora, a district loss prevention supervisor, to investigate the
matter. Bonora suspected Loskot and her family members’ involvement in transactions, and sought
Loskot’s explanation, to which Loskot replied that she had receipts for what she had purchased and would
give them to Bonora to assist in the investigation. The following day, Loskot saw her physician and
received a note for a 30-day medical leave from work. Loskot then presented the receipts, along with the
note for medical leave, which was approved by her immediate supervisor. However, Bonora
recommended that Turner terminate Loskot, due to her lack of cooperation in the investigation. After
Defendant terminated Loskot, the EEOC brought this action. The Court denied Defendant’s motion for
summary judgment. Black testified that, to improve the profitability of the store, Turner had instructed her
to cut Loskot’s hours because Loskot was “too old and would be retiring soon anyway,” to which Black
responded that cutting Loskot’s hours “wasn’t very nice,” because “we’re all getting old.” Id. at *3. Loskot
testified that Black informed her that Turner wanted to get rid of her because she was making too much
money. However, Turner testified that he had not made these statements to Black. The Court found it
significant that the EEOC submitted evidence suggesting that the majority of the apparent discrepancies
Bonora found involving Loskot had innocent, legitimate explanations. The Court determined that the EEOC
presented a submissible case of age discrimination, for determination by a jury, because a factual dispute
existed as to whether Turner had told Black to “get rid of” Loskot due to her age. Id. at *9. The Court also
held that the evidence presented a jury question as to whether Turner, the only company agent with an
alleged discriminatory motive, was involved in the decision to discharge Loskot. Finally, the Court agreed
with the EEOC that the conclusions Bonora drew from his investigation were largely unreliable, which
provided support to the EEOC’s theory that the stated reason for Loskot’s termination was merely a
pretext.

(ix) Ninth Circuit

EEOC v. ABM Industries, Inc., 2010 U.S. Dist. LEXIS 24570 (E.D. Cal. Mar. 3, 2010). The EEOC
brought a pattern or practice action alleging that Defendants subjected their female employees to sexual
harassment, a hostile work environment, and constructive discharges. Several female employees
intervened in the EEOC’s lawsuit. Pursuant to the Court’s scheduling conference order, the parties
engaged in a mediation that was unsuccessful. Defendants subsequently filed a motion for sanctions
against the EEOC. Defendants asserted that the EEOC and the interveners’ counsel prevented the
mediator from presenting and explaining Defendants’ settlement offers directly to the interveners. The
EEOC argued that the interveners were primarily Spanish-speaking individuals and the mediator was not
fluent in the Spanish language; therefore, they had to act as a translator for the mediator. The Court found
that although the scheduling order warned the parties that a failure to comply with the order could result in
imposition of sanctions, the order did not explicitly require the parties to engage in mediation. The Court
did not set a settlement conference of any type, but simply permitted the parties to request a settlement
conference, which indicated the Court’s acquiescence in the mediation process. The Court noted that
Defendants did not cite any authority that required the EEOC or the interveners’ counsel to allow the
mediator to talk directly to the interveners or that failure to allow this unfettered access was a breach of
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good faith. The Court also observed that the two cases cited by Defendants were clearly distinguishable.
In Nick v. Morgan’s Foods, Inc., 99 F. Supp. 2d 1056, 1057-1058 (E.D. Mo. 2000), the Court issued
sanctions against Defendants for failing to have a person with settlement authority present at the mediation
and for failing to submit a pre-mediation brief that was ordered by the Court. Similarly, in Brooks v. The
Lincoln National Life Insurance Co., 2006 U.S. Dist. LEXIS 61114, at *3 (D. Neb. 2006), the Court issued
sanctions against Plaintiff’s attorney for failure to participate in good faith because the attorney did not
allow the mediator to explain the reasoning behind the offer and later unilaterally terminated the mediation.
The Court observed that here Defendants failed to explain how they expected the mediator to talk directly
to the interveners, given that the mediator did not speak their primary language. The Court determined that
the EEOC and the interveners’ counsel rightly understood the importance of their clients’ full understanding
of the settlement terms offered by Defendants and the risks of failing to settle. The Court observed that,
given that it was crucial to Defendants that the mediator had unrestricted access to the clients, Defendants
should have obtained explicit advance agreement of the EEOC and the interveners’ counsel as to the
ground rules before the mediation was scheduled. The Court refused to exercise its inherent power to
sanction the EEOC or the interveners’ counsel because it found no local rule or norm of professional
conduct that required an attorney, who participated in a mediation, to allow direct contact between the
neutral and the client. On the contrary, Rule 3-510 of the California Rules of Professional Conduct requires
an attorney to promptly communicate to the client all amounts, terms, and conditions of any written offer of
settlement made to the client.

EEOC v. Bashas’ Inc., 2010 U.S. Dist. LEXIS 105895 (D. Ariz. Sept. 16, 2010). The EEOC conducted
an investigation of Defendant’s employment practices. In earlier proceedings, the Court authorized
Defendant to secure limited discovery as to the EEOC’s investigation due to allegations of improprieties on
the Commission’s part. Defendant’s brought motions to compel discovery responses and for a
confidentiality order. The Court denied Defendant’s motion to compel, which requested production of all of
the EEOC’s responsive telephone records – including incoming calls and production of a complete privilege
log – finding that Defendant had all telephone records available for production from the EEOC and there
were no more documents to include in a privilege log; therefore, the Court deemed the records request as
moot. The Court noted that Defendant significantly expanded the scope of its initial discovery motion in its
reply, remarking that Defendant’s reply sought to compel the production of potentially hundreds of pages of
documents provided to the EEOC by other attorneys in a previous action. Considering that Defendant
made this argument for the first time in its reply, and such a belated argument was prejudicial as the EEOC
lacked opportunity to respond, the Court denied Defendant’s motion to compel discovery in all respects and
denied the EEOC’s motion to strike Defendant’s reply as moot. Defendant also sought a confidentiality
order to restrain the EEOC from making any information obtained pursuant to its administrative
investigation public prior to the investigation of any proceeding and, if made, deeming the EEOC guilty of
contempt of Court. Defendant submitted that the EEOC representatives had appeared outside several of
its stores, approached Defendant’s employees, and advised them of Defendant’s discriminatory acts and
the existence of a case against Defendant. The Court noted that there was no legal or factual basis for
Defendant’s allegations and no legal authority to support a confidentiality order in these circumstances.
Further, the Court observed that Defendant’s declarations contained insufficient details about their
employees’ encounters with the EEOC’s representatives and showed that such encounters were fairly
innocuous. The Court also agreed with the EEOC’s position that its investigators were simply following
their statutory mandate to interview witnesses and that its investigation complied with all applicable
statutes, rules, regulations, and its own compliance manual. In addition, the Court opined that Defendant’s
confidentiality order, as drafted, was duplicative as it borrowed language from 42 U.S.C. § 2000e-5(b) and
§ 2000e-8(e) and was overbroad as it mandated a finding of contempt without affording any due process.
Accordingly, the Court also denied Defendant’s motion for a confidentiality order.
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EEOC v. Creative Networks, LLC, 2010 U.S. Dist. LEXIS 9508 (D. Ariz. Jan. 15, 2010). The EEOC filed
a suit on behalf of Kathryn Allen (“Allen”) under Title VII of the Civil Rights Act of 1964, alleging that
Defendant subjected Allen to adverse employment actions in retaliation for opposing what she reasonably
believed was discrimination and/or participating in a proceeding pursuant to Title VII, including being
named as a witness in a fellow employee’s charge of discrimination. The alleged retaliatory acts included
discipline by a corrective counseling session and threats of termination. Defendant filed a motion for
summary judgment arguing that Allen was not entitled to the protection of Title VII’s “participation clause”
pursuant to 42 U.S.C. § 2000e-3 and that Defendant had a legitimate, non-discriminatory reason for its
counseling session with Allen due to her performance issues. Id. at *14. The Court denied the motion.
The Court noted that § 2000e-3(a) makes it an unlawful employment practice for an employer to
discriminate against an individual because he has opposed any employment practice made unlawful by
Title VII, or because he has made a charge, testified, assisted, or participated in any manner in an
investigation, proceeding, or hearing under Title VII. The Court observed that because Allen did not take
any action to oppose any unlawful practice of Defendant, there was no protection for her under the
“opposition clause.” Id. at *16-17. Thus, the issue before the Court was whether Allen could solely rely on
the “participation clause” in § 2000e-3(a) because she “testified, assisted, or participated in any manner in
an investigation, proceeding, or hearing.” Id. at *14. Defendant asserted that Allen’s passive acts of being
named as a witness in the other employee’s EEOC charge and telling others that she had been named
was not enough to gain protection under the participation clause. The Court disagreed and observed that
case law authority consistently has recognized that the explicit language of the participation clause offers
broad protection to Title VII claimants. Citing Deravin v. Kerik, 335 F.3d 195, 203 (2d Cir. 2003), in which
the Second Circuit found that the words “participate in any manner” evinced Congress’ intent to confer
broad protection, the Court observed that the participation clause has been given an expansive meaning to
encompass many forms of participation. Thus, the Court found that Allen’s actions of being named
specifically in the other employee’s charge of discrimination as a witness, and her discussion of these facts
with another colleague, were sufficient to place her within the protection of the participation clause. Id. at
*22. The Court considered the broader context of the statute by noting that the anti-retaliation provision of
§ 2000e-3(a) was meant to prevent harm to employees who reported discriminatory employment practices
or assisted in the investigation of these practices. The Court also relied on Crawford v. Metropolitan
Government of Nashville and Davidson County, Tennessee, 129 S. Ct. 846, 852 (2009), which held that
prudent employees would have a good reason to keep quiet about Title VII offenses against themselves or
against others if an employer could punish employees who reported discrimination without remedy. Id. at
*23. Accordingly, the Court held that the purpose of Title VII’s retaliation provision was to protect
employees like Allen whether they were poised to support a co-worker’s discrimination claim, dispute the
claim, or merely present percipient observations. Accordingly, the Court concluded that Allen engaged in a
protected activity when she was named in the other employee’s EEOC charge, and that she was entitled to
the protection of Title VII’s participation clause. Finally, disagreeing with Defendant, the Court observed
that the purpose of the corrective counseling was to threaten Allen, in order to deter her from assisting the
other employee with her claim, or to discourage Allen from filing her own discrimination claim. The Court
found that the counseling session was a mere pretext for discrimination because Defendant held the
counseling session with Allen only two weeks after the other employee filed her EEOC charge naming
Allen as a witness, the counseling session was held within minutes of the other employee’s termination,
during the counseling Defendant referenced both the other employee’s discrimination charge and Allen’s
discussions with the other employee, and Defendant threatened Allen for non-terminable offenses. Thus,
the Court concluded that the EEOC had demonstrated a genuine issue of material fact as to Allen’s
retaliation claim.
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EEOC v. Evans Fruit Co. Inc., Case No. 10-CV-3033 (E.D. Wash. Oct. 5, 2010). In this case, the EEOC
alleged that Defendant violated Title VII as a result of its supervisors subjecting female employees to
sexual harassment and a hostile work environment. One of those employees, Elodia Sanchez,
subsequently intervened as a Plaintiff in the EEOC’s action, alleging individual causes of action against
Defendant, and against supervisors Juan and Angelita Marin for sexual harassment under Title VII and
under the Washington Law Against Discrimination. Subsequently, the Court entered a temporary
restraining order against Defendant and its supervisors. The EEOC then filed a motion for a preliminary
injunction, which the Court also granted. The Court observed that the purpose of the preliminary injunction
hearing was to allow it to better ascertain the credibility of allegations of threatened retaliation and/or actual
retaliation by Juan Marin and other supervisors, and in turn, to determine whether the temporary restraining
order should be converted into a preliminary injunction which would remain in effect pending completion of
a trial on the merits of the sexual harassment/discrimination claims. Based on Alliance for the Wild
Rockies v. Cottrell, 622 F.3d 1045 (9th Cir. 2010), the Court reasoned that a preliminary injunction cannot
be obtained by showing only that there were serious questions going to the merits and that the balance of
hardships tipped sharply in the EEOC’s favor; instead, the EEOC also must show that there was a
likelihood of irreparable injury and that the injunction was in public interest. The Court found a likelihood of
irreparable harm based on the potential intimidation of current and former employees to prevent them from
talking to the EEOC investigators regarding the EEOC’s sexual harassment/discrimination and retaliation
investigation. The Court noted that although Defendant no longer employed Juan Marin, there remained a
potential for intimidation because Marin provided rental housing to some of the employees and had a close
relationship with one of the supervisors who remained employed by Defendant. The Court also determined
that there was a likelihood of success on liability and because the conduct of the individual Defendants
demonstrated that the EEOC had a fair chance of succeeding on the merits. The Court also found that the
balance of hardships tipped sharply in favor of the EEOC and the intervening Plaintiff. The Court
concluded that without a preliminary injunction, the EEOC’s continuing investigation and pursuit of those
claims might be stymied. The Court reasoned that while Defendants faced a hardship in having to comply
with a preliminary injunction, this hardship was primarily administrative in nature, but not as great as the
hardship that would be placed on the EEOC in the absence of a preliminary injunction. The Court noted
Defendants’ concern that a preliminary injunction would damage its reputation in the community, but as a
preliminary injunction was not a ruling on the merits of any claims brought by the EEOC, the Court rejected
this ground as a basis to defeat the EEOC’s request for relief. In addition, the Court supported its
imposition of the preliminary injunction because of public interest that individuals with legitimate complaints
about sexual harassment/discrimination and retaliation in the workplace should not be subjected to
intimidation.

EEOC v. High Speed Enterprise, Inc., 2010 U.S. Dist. LEXIS 111330 (D. Ariz. Sept. 30, 2010). The
EEOC brought an action alleging that Defendant violated Title VII of the Civil Rights Act of 1964 and Title I
of the Civil Rights Act of 1991 by failing to hire an applicant, Belinda Murillo, on the basis of her sex and
pregnancy. Subsequently, Defendant filed a motion for partial summary judgment. Defendant argued the
action should be dismissed because the EEOC failed to satisfy its statutory duty under 42 U.S.C. §
2000(f)(1) to conciliate in good faith prior to filing suit. Id. at *4. Title VII requires that before filing suit, the
EEOC must endeavor to eliminate any unlawful employment practices by informal methods of conference,
conciliation, and persuasion. Defendant argued that the EEOC may bring suit only if it has been unable to
secure from the employer an acceptable conciliation agreement, and that a showing of a good faith effort at
the conciliation stage is a prerequisite to suit by the EEOC. Id. at *4-5. The Court noted that the Ninth
Circuit has not established a standard for evaluating whether the EEOC met its statutory obligation to
conciliate in good faith. The Court noted that the EEOC’s statutory duty is a real one rather than a mere
formality, and that the underlying goal is to encourage settlements. Id. at *7. Defendant argued the EEOC
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conciliated in bad faith because it demanded damages that far surpassed Murillo’s possible recovery, and
requested back pay and front pay amounts without having any factual basis for the amounts requested. Id.
at *13. Despite repeated requests by Defendant to provide information about how it calculated its
damages, the EEOC declined to do so. The Court held that to conciliate in good faith the EEOC must
respond in a reasonable manner to Defendant’s requests and provide Defendant with an opportunity to
address all issues. Id. The Court held that it was reasonable for Defendant to request an explanation of
Murillo’s damages from the EEOC so that it could better consider the EEOC’s proposal. Id. The Court also
noted that the duty to conciliate in good faith is not violated simply because the Defendant disagreed with
the EEOC’s calculations, but the duty is violated when the EEOC refuses to provide any basis for its
damages calculations despite Defendant’s repeated requests. Id. at *14-15. For these reasons, the Court
held that the EEOC failed to conciliate in good faith. The Court observed that when the EEOC fails to
satisfy its statutory obligation, it has the discretion to dismiss the matter, but the Court found dismissal too
harsh a remedy. Instead, the Court granted Defendant’s motion for summary judgment in part and ordered
a 60-day stay to allow the EEOC to fulfill its statutory duty to conciliate in good faith. Id. at 17.

EEOC v. Peabody Western Coal Co., 610 F.3d 1070 (9th Cir. 2010). The EEOC filed a suit against
Peabody Western Coal, which leased mines approved by the Department of Interior (“DOI”), from the
Navajo Nation (“Nation”), alleging that Defendant maintained a preference for employing Navajo Indians at
the mines in violation of Title VII. The EEOC asserted that Defendant discriminated against non-Navajo
Indians, including two members of the Hopi nation and one member of the Otoe tribe. In EEOC v.
Peabody Coal Co., 214 F.R.D. 549 (D. Ariz. 2002) (Peabody I), the District Court found that Rule 19
required dismissal of the complaint because the Nation was a necessary and indispensable party to the
action, and that the action presented a non-justiciable political question between the EEOC and DOI due to
the fact that the DOI had approved the mining leases. The Ninth Circuit reversed and remanded in EEOC
v. Peabody Western Coal Co., 400 F.3d 774 (9th Cir. 2005) (Peabody II). Upon remand, the District Court
granted summary judgment against the EEOC because: (i) the EEOC sought affirmative relief against the
Nation, and, as a result, the Nation could not be joined under Rule 19; (ii) the Secretary of the DOI was a
necessary and indispensable party for whom joinder was not feasible; and (iii) the Rehabilitation Act of
1950 authorized the tribe-specific preferences challenged by the EEOC. On appeal, the Ninth Circuit
addressed the question concerning joinder of the Nation and the Secretary of the DOI, and reversed in part
and vacated in part. The Ninth Circuit observed that because the Nation was a party to the leases whose
employment preference was challenged in the lawsuit, the Nation was a necessary party for whom joinder
was feasible even though under Title VII no affirmative relief was available to the EEOC against the Nation.
Thus, the Ninth Circuit found that the District Court erred in granting summary judgment against the EEOC
because the Ninth Circuit had already held in Peabody II that joinder of the Nation was feasible despite the
unavailability of injunctive relief against it. Next, under Rule 19, the Ninth Circuit found that the Secretary
was a person to be joined if feasible, and held that if the Secretary was not made a party to the suit, he
might ignore the Court’s judgment and place conflicting demands upon the Nation who would be required
by res judicata to honor the judgment. The Ninth Circuit held that it would be profoundly unfair to award
damages against Peabody while allowing Peabody no redress against the government; therefore, it
concluded that, in equity and good conscience, the EEOC’s damages claim against Peabody must be
dismissed under Rule 19, but that its claim for an injunction against Peabody should be permitted to
proceed. The Ninth Circuit remarked if the EEOC’s suit against Peabody were allowed to proceed, the
District Court would almost certainly award damages against Peabody if it concluded that the Navajo
employment preference provision violated Title VII. In such an event, Peabody would look to the Secretary
for indemnification, because the Secretary had insisted upon the inclusion of a preference provision. Rule
14(a) permitted Peabody to file a third-party complaint against the Secretary for indemnification. However,
Peabody’s indemnification suit would be barred by the government’s sovereign immunity, unless that



Annual Workplace Class Action Litigation Report: 2011 Edition

Seyfarth Shaw LLP 79

immunity is waived by statute, because the suit would seek damages. The Ninth Circuit stated that neither
The Tucker Act – which waived the government’s sovereign immunity in damage suits based on contract –
nor The Federal Tort Claims Act – which waived the sovereign immunity of the United States for suits in
tort – waived the government’s sovereign immunity in the circumstances of the case. The Ninth Circuit
also found that even Title VII did not waive the government’s sovereign immunity to a damages suit
brought by a private employer that had itself violated Title VII. The Ninth Circuit concluded that, in equity
and good conscience, the EEOC’s damages claim must be dismissed under Rule 19(b) because it found
that Peabody’s only sin was to comply with an employment preference provision, and it would be
profoundly unfair to award damages against Peabody while allowing Peabody no redress against the
government. Regarding the EEOC’s claim for injunction, the Ninth Circuit held that if the EEOC’s suit was
allowed to proceed, the District Court would almost certainly grant an injunction requiring Peabody to
ignore the provision in making its employment decisions. As a result, the injunction would not only require
Peabody to take certain actions, but also would operate as res judicata against the Nation. Both Peabody
and the Nation, if the injunction was to be granted, could seek “prospective relief,” preventing the Secretary
from enforcing the provision under Rule 14(a) third-party complaints. Id. at 1084. The Ninth Circuit
concluded that, because sovereign immunity did not bar prospective injunctive relief against the Secretary,
the availability of a prospective relief through a third-party complaint meant that the EEOC’s suit against
Peabody should be permitted to proceed. Thus, the Ninth Circuit found that the Secretary was a party
required to be joined as a third-party Defendant, if feasible, under Rule 19(a), but that joinder of the
Secretary as a Defendant was not feasible. Accordingly, the Ninth Circuit directed the District Court to
reconsider the matter once the Secretary had been brought into the suit as a third-party Defendant, and
consider the arguments of the Secretary on the legality of the employment preferences before issuing a
final ruling.

EEOC v. Pinal County, 714 F. Supp. 2d 1073 (S.D. Cal. 2010). The EEOC alleged that Pinal County’s
employment practices subjected an employee, Glenn Millsaps, to race discrimination and retaliation in
violation of Title VII of the Civil Rights Act of 1964. The EEOC, through the Acting Director of its San Diego
Local Office, Raul Green, issued a determination which found reasonable cause to believe that Defendant
violated Title VII. Millsaps filed his own lawsuit against Defendant, and it secured written discovery from
the EEOC in that case; the EEOC produced a copy of its investigatory file and a privilege log listing all
documents withheld from production on the basis of privilege. Id. at 1075. The EEOC produced “hundreds
of pages of documents.” Id. Subsequently, Defendant issued a subpoena commanding Green to appear
for a deposition. The EEOC moved to quash Defendant’s subpoena for deposition and filed an application
with the Court to stay compliance with the subpoena pending the Court’s ruling on the motion to quash.
Id.. Defendant cited case law authority to support its contention that a deposition of the EEOC’s Acting
Director was permissible in order to refute the findings of the EEOC determination and to demonstrate its
deficiencies. Id. at 1077. The Court noted that the present action was distinguishable from the case law
authority on which Defendant relied. The Court noted, in contrast to the cases on which Defendant relied,
that Defendant had not made an argument that the documents in the investigative file produced by the
EEOC required any clarification or contained any ambiguity. Id. at 1078. The Court further noted that
Defendant provided no information relative to the content of the EEOC’s investigative file and why the
documents did not answer the questions Defendant had concerning the factual basis for the EEOC’s
probable cause determination. Id. Instead, the Court held that Defendant sought to obtain clarification and
interpretation of the EEOC’s determination itself, which is a wholly different and broader matter than the
discrete factual clarifications sought in the case law authority Defendant had cited. Id. at 1078. The Court
reasoned that Defendant’s requested clarification and interpretation would require the EEOC’s Acting
Director to reveal information about the EEOC’s deliberative process, such as the Commission’s analysis
of the information obtained, its witness credibility evaluations, its evaluation of the evidence, the personal
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opinions of EEOC representatives, and the decision-making process of the EEOC. Id. at 1078. The Court
held that such information is protected from disclosure by the deliberative process privilege. Id. The Court
also held that even if it permitted Defendant to conduct a deposition in order to ask questions which sought
to clarify factual information contained in the EEOC’s file, Defendant had made no showing that the
EEOC’s Acting Director possessed relevant, non-privileged information that was not duplicative of the
information contained in the EEOC’s investigative file. Id. at 1079. Defendant also argued that deposing
the EEOC’s Acting Director was necessary to develop a factual record to assess the weight and
importance of the EEOC’s determination without sorting through the hundreds of pages of underlying the
EEOC’s investigative material. Id. The Court rejected this argument, noting that the focus should be on
Millsap’s Title VII claim, not the EEOC’s determination. Therefore, the Court held that the deposition
sought by Defendant would reveal information protected from disclosure by the deliberative process
privilege, and additionally, was unreasonably cumulative, duplicative, and sought information that could be
obtained from some other source that is less burdensome. Id. For these reasons, the Court granted the
EEOC’s motion to quash Defendant’s subpoena for deposition.

EEOC v. Prospect Airport Services, 621 F.3d 991 (9th Cir. 2010). The EEOC sued on behalf of
Rudolpho Lamas, Defendant’s lead passenger service assistant, and asserted that Defendant subjected
him to a sexually hostile work environment under Title VII of the Civil Rights Act. In his administrative
charge to the EEOC, Lamas alleged that he was subjected to a series of sexual overtures by a female co-
worker, Sylvia Munoz, which lasted until Lamas lost his job. Defendant brought a motion for summary
judgment. The District Court granted Defendant’s motion for summary judgment, finding that Munoz’s
conduct, viewed objectively, was not severe and pervasive enough to amount to sexual harassment and
since Lamas admitted that most men in his circumstances would have welcomed the behavior he alleged
as discriminatory. Upon the EEOC’s appeal, the Ninth Circuit reversed. The Ninth Circuit determined that
Munoz’s conduct of writing love notes, making gestures simulating fellatio, and proposing sex confirmed
that Lamas was subjected to verbal or physical conduct of a sexual nature. The Ninth Circuit noted that the
EEOC unquestionably established a genuine issue of material fact regarding whether the conduct was
welcome because Lamas: (i) did not have any prior romantic relationship with Munoz; (ii) did not approach
her; (iii) expressly and plainly told her that he did not want a relationship with her; (iv) made repeated
objections in response to which Munoz continued making the sexual overtures; and (iv) sought medical
services to deal with the anxiety it caused him. The Ninth Circuit also noted that Munoz’s continued
advances created an environment that Lamas reasonably perceived as hostile and abusive. The Ninth
Circuit opined that Lamas’ emotional testimony about his reaction to Munoz’s letters and gestures, his co-
workers’ statements about Munoz’s interest in him, his complaints to his supervisors and managers, and
his complaints to the EEOC all established pervasiveness and amounted to an abusive work environment.
The Ninth Circuit agreed with the EEOC that the pervasiveness and inadequate response by Defendant
established a jury question of whether Munoz’s overtures led to an abusive environment. The Ninth Circuit
further found that the evidence created a genuine issue of material fact of whether Lamas’ work was
impaired by Munoz’s sexual advances because the evidence demonstrated that he began crying at work,
he sought medical help for his psychological problem, and the quality of work deteriorated due to his
psychological difficulties on account of Munoz’s harassment campaign. Finally, the Ninth Circuit found that
records established that a jury could reasonably find that Defendant knew about the harassment because
Lamas had repeatedly complained to his employer, his immediate supervisor, the management, and the
manager about the conduct of his female co-worker. The Ninth Circuit concluded that a reasonable jury
could find that Defendant’s response was inadequate and ineffectual because Lamas’ immediate
supervisor failed to even tell Munoz to stop and, although a manager told Munoz to stop, management did
nothing about it when Munoz did not stop. Accordingly, the Ninth Circuit reversed the District Court’s order,
concluding that the EEOC’s evidence demonstrated that Defendant knowingly denied Lamas protection.
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EEOC v. Southwestern Furniture Of Wisconsin, LLC, 703 F. Supp. 2d 971 (D. Ariz. 2010). The EEOC
filed an action against Defendant alleging sex discrimination and retaliation in violation of Title VII of the
Civil Rights Act after an employee, Jill Vanderploeg, alleged that two co-workers harassed her. After
interviewing both Vanderploeg and the co-worker against whom she made a formal complaint, Defendant
sent both parties home without pay pending a full investigation. Based on its investigation, Defendant
concluded that there was insufficient evidence to substantiate either allegation of harassment.
Nevertheless, Defendant’s attorney recommended separating Vanderploeg from the co-workers, and
Vanderploeg was transferred to Defendant’s other store. She earned less money at that store. The EEOC
alleged that Defendant violated Title VII by transferring Vanderploeg because of her sex. Defendant filed a
motion for summary judgment and argued that the EEOC was unable to satisfy one element of its prima
facie case, i.e., that Vanderploeg was subjected to an adverse employment action. The Court granted
Defendant’s motion for summary judgment. The Court opined that whether Vanderploeg’s decreased
income resulted from her transfer to the other store or whether it resulted from a decline in the furniture
sales business during the months Vanderploeg worked at the other store raised an issue of fact not
properly determined by the Court at the summary judgment stage. The Court found Defendant’s
articulated reasons for the transfer – that it was prudent to separate Vanderploeg from the co-workers to
avoid further issues between them and it was patently logical to transfer one salesperson, rather than two –
to be legitimate and non-discriminatory. The Court also determined that the EEOC failed to show pretext
because Vanderploeg’s statements were conclusory in nature. Accordingly, the Court granted summary
judgment on the EEOC’s claim for sex discrimination in Count I. The EEOC also alleged that Defendant
violated Title VII by suspending Vanderploeg without pay and then transferring her to the other store.
Although the EEOC contended that Defendant’s policy of sending home an employee who made a
complaint of sexual harassment was in violation of Title VII’s prohibition against retaliation, the Court found
that Defendant’s rationale for its policy was both legitimate and non-discriminatory, especially in light of the
nature of Defendant’s business and the fact that Defendant’s salespersons were in plain view of the public.
The Court also reasoned that the EEOC failed to show that Defendant’s offered reasons were pretextual
because the co-worker also received no pay during the investigation, and Defendant gave an example of a
past incident where two employees were sent home, without pay, after a physical altercation which
demonstrated that Defendant’s policy was applied evenly, and that it was not applied to Vanderploeg in
retaliation for her complaint. The EEOC also argued that equating her complaint to a situation where two
male employees were fighting demonstrated that Defendant did not understand its obligations under Title
VII to provide a workplace free from discrimination and retaliation. The Court rejected the EEOC’s
argument, and stated that the illustration was indicative of Defendant’s policy being applied equally, without
regard to sex or the type of allegations being made, and was contrary to the EEOC’s suggestion that
Defendant sent Vanderploeg home without pay for the purpose of retaliating against her. The EEOC also
argued that Defendant’s rationale for transferring Vanderploeg based upon economic reasons was not
credible, but the Court found that Defendant was justified in its rationale, i.e., it was more economically
sound to transfer one salesperson as opposed to two. As such, the Court granted summary judgment on
the EEOC’s claim for retaliation in Count II.

EEOC v. UPS Supply Chain Solutions, 620 F.3d 1103 (9th Cir. 2010). The EEOC brought an action on
behalf of Mauricio Centeno, a deaf man who worked as a junior clerk in the accounting department at
Defendant’s facility, alleging that Defendant failed to provide reasonable accommodations for Centeno’s
deafness. The District Court granted Defendant’s motion for summary judgment, holding that Defendant
provided a variety of accommodations that enabled Centeno to perform his job and gave him access to
privileges and benefits of employment. The District Court found that providing note writing, agendas, and
summaries in connection with the weekly meetings discharged Defendant’s duty under the ADA as a
matter of law. In addition, the District Court noted that there was no evidence that Centeno missed any
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significant privileges or benefits-related information due to Defendant’s failure to provide him with an
American Sign Language (“ASL”) interpreter for any meetings. On the EEOC’s appeal, the Ninth Circuit
reversed and remanded for further proceedings. Defendant conceded that understanding and participating
in mandatory departmental meetings were benefits and privileges of employment, even when those
meetings had no bearing on an employee’s job performance, and that its obligation to make reasonable
accommodations included an obligation to provide modifications that enabled an employee to enjoy equal
benefits and privileges of employment as other employees, including the benefits and privileges of
understanding and participating in meetings. Defendant argued that it reasonably accommodated Centeno
by providing him with agendas, contemporaneous notes, and written summaries for the weekly
departmental meetings. The Ninth Circuit concluded that a genuine issue of material fact existed regarding
whether Defendant’s modifications, viewed as a whole, would allow a deaf employee to enjoy the benefits
and privileges of attending and participating in departmental meetings. The Ninth Circuit’s identification of
the issue was based on the evidence that the EEOC provided, such as: (i) the agendas and
contemporaneous notes of subject meetings which lasted for one hour containing only limited information;
(ii) Centeno’s testimony reflecting that during meetings he did not have an opportunity to express his
questions because he did not have an ASL interpreter; and (iii) not getting instant information, which
restricted Centeno’s opportunity to ask questions or share his ideas with the rest of the department. The
Ninth Circuit concluded that there was an issue of fact regarding Defendant’s knowledge of Centeno’s
limited proficiency in written English because a human resources accommodation checklist stated that one
of Centeno’s current limitations was that he could not comprehend some written communication. The Ninth
Circuit also concluded that a genuine issue of fact existed regarding the modifications for the weekly
meetings, because Centeno had complained in writing about the accommodations and persisted in
requesting an interpreter for the weekly meetings. The Ninth Circuit further found that Defendant failed to
explore possible accommodations in good faith because evidence in the record suggested that Defendant
relied on relatively arbitrary considerations in determining whether to provide an ASL interpreter for weekly
meetings. Therefore, the Ninth Circuit concluded that Defendant failed to engage in the interactive process
in good faith. Therefore, the Ninth Circuit reversed the District Court’s order of summary judgment, finding
that there existed triable issues of fact as to whether Defendant provided Centeno with reasonable
accommodations and as to whether Defendant knew or should have known that its modifications were
ineffective.

(x) Tenth Circuit

EEOC v. AKAL Security, Inc., 2010 U.S. Dist. LEXIS 89658 (D. Kan. Aug. 31, 2010). The EEOC sued
Defendant on behalf of nine employees and other similarly-situated female security guards alleging
pregnancy discrimination and retaliation in violation of Title VII of the Civil Rights Act of 1964. The EEOC
moved to compel Defendant to provide complete answers to the EEOC’s first set of interrogatories and
production requests. The Court rejected Defendant’s argument that the EEOC did not confer in good faith,
because the EEOC sought and obtained numerous extensions of its deadline to file a motion to compel
while the parties discussed the issues. Additionally, Defendant continued to oppose the discovery even
after many discussions. The Court also rejected Defendant’s objections to limit the scope of discovery.
The Court noted that the EEOC’s complaint and requested relief were not limited to particular facilities but
rather sought to correct alleged illegal discrimination by Defendant at all eight U.S. Army Bases where
Defendant provided security; however, Defendant only provided information about the four military bases
where the named Plaintiffs worked. The Court further observed that the EEOC was seeking a permanent
injunction enjoining Defendant from providing women employees with less favorable terms and conditions
of employment because of pregnancy, and the relief sought by the EEOC should not be limited to only the
four bases. The Court found that because the EEOC was asserting a pattern or practice claim and the
specific discovery requests concerned Defendant’s policies, the geographical scope of discovery should be
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extended to all Army Bases served by Defendant during the relevant time period. The Court granted the
EEOC’s request to provide full and complete production of personnel files for certain class members and
facility-level managers, ordering Defendant to conduct an inspection of the responsive documents and to
produce the responsive documents or to produce a certification that no documents were located. The
Court, however, denied the EEOC’s motion to compel the production of former Chief of Guards’ personnel
records based on the representations that the requested records did not exist. Finally, the Court held that
the EEOC’s request to produce electronic discovery was moot because Defendant delivered its
electronically stored information to the EEOC’s office shortly before the EEOC’s filing of the motion.

(xi) Eleventh Circuit

EEOC o/b/o Little v. Auburn University, 2010 U.S. Dist. LEXIS 13491 (M.D. Ala. Feb. 17, 2010).
Plaintiff brought a complaint alleging that Auburn University subjected her to religious discrimination and
retaliation in violation of Title VII of the Civil Rights Act of 1964. Defendant sought to take the deposition of
EEOC investigator Julia Hodge (“Hodge”). Defendant asserted that Hodge was the principal investigator of
Plaintiff’s administrative charge and that the EEOC’s case file documents did not indicate the basis of
Hodge’s “for cause” decision. Id. at *2. The EEOC filed a motion to quash and/or modify the subpoena to
depose Hodge. The EEOC advanced several arguments including: (i) 29 CFR §1610.32 prohibits an
investigator from testifying in response to a subpoena without prior approval from the EEOC’s legal
counsel; (ii) information known to Hodge was protected by statutory privileges, the deliberative process
privilege, and the attorney-client privilege; (iii) a deposition would be wasteful of public resources and place
an unnecessary burden on the EEOC; and (iv) Defendant would not be prejudiced by the exclusion of
Hodge’s testimony. Id. at *1-2. With respect to its first argument, the EEOC asserted that United States v.
Touhy, 340 U.S. 462 (1951), prohibits employees of the EEOC from producing any documents or testifying
without the permission of the EEOC’s legal counsel. Id. at *3. The Court rejected the EEOC’s argument
and noted that Touhy’s rationale was undermined by United States v. Reynolds, 345 U.S. 1 (1953), which
determined that judicial control over evidence in a case cannot be abdicated to the caprice of federal
executive officers. Id. With respect to the EEOC’s second argument, the Court noted that Hodge may
have knowledge of some relevant information that is subject to a privilege. Id. at *4. Defendant argued
that the EEOC’s deliberative process privilege would not be relevant because the deposition would focus
on Hodge’s factual investigation and would not seek information that may be protected. Id. The Court
agreed with Defendant’s argument, and noted that many of the questions the Defendant wanted to pose
were related to clarifying factual information contained in the EEOC’s investigative file and would not be
covered under the deliberative process privilege. Id. at *6. The Court reasoned that the fact that the
EEOC had turned over its complete administrative investigation file did not relieve the Commission of its
obligation to sit for a deposition under Rule 30(b)(6). Id. The Court observed that the EEOC would be free
“to assert proper privilege objections, where appropriate,” during that deposition, and the “any conclusions,
interpretations, or recommendations that the investigator formulated” would be subject to privileges. Id. at
*7. With respect to the EEOC’s third and fourth arguments, the Court rejected both contentions. The Court
held that the burden on the EEOC was not compelling and that it would be unfair to allow the EEOC to
evade discovery of information which may clarify ambiguities related to the factual aspects of the
investigative documentation. Id. at *7-8. Therefore, the Court ruled that it would allow Defendant to take
Hodge’s deposition. Accordingly, the Court denied the EEOC’s motion to quash.

Editor’s Note: The EEOC intervened in this litigation to quash Defendant’s Rule 30(b)(6) deposition. The
Court’s rejection of the EEOC’s contentions provides strong support for employers seeking depositions of
EEOC personnel.



Annual Workplace Class Action Litigation Report: 2011 Edition

84 Seyfarth Shaw LLP

EEOC v. SDI Athens East, LLC, 690 F. Supp. 2d 1370 (M.D. Ga. 2010). The EEOC, on behalf of
Kathryn McKillip, an employee at a drive-in restaurant, brought claims of hostile work environment and
constructive discharge under Title VII of the Civil Rights Act, against her former employers, SDI Athens
East, LLC (“SDI”) and TomCo Management, LLC (“TomCo”). The EEOC alleged that the general manager
at the drive-in restaurant, Maurice Hockey, sexually harassed her, that despite her complaint to the
assistant manager, no investigation was done, and that she was constructively discharged from her
employment because of the sexually hostile work environment. Defendants brought a motion for summary
judgment. TomCo contended that it was not McKillip’s employer and therefore, not liable for any alleged
Title VII violations. TomCo rendered administrative services to the restaurant where McKillip was
employed, while SDI owned and operated it. The Court observed that TomCo and SDI should be
considered a single employer for Title VII purposes because they had an interrelation of operations. The
Court found that TomCo was formed for the express purpose of managing various drive-in restaurants,
TomCo kept the complete financial records for the drive-in restaurant, and both TomCo and SDI had
centralized control of labor relations, common management, and common ownership. Therefore, the Court
found that genuine issues of material fact existed as to whether both companies should be treated as a
single employer for Title VII purposes. Defendants also contended that the EEOC failed to prove that
McKillip suffered from a hostile work environment. Defendants asserted that the alleged harassment was
not unwelcome. However, the Court found there was sufficient evidence that McKillip expressed her
displeasure by either walking away from Hockey, giving him looks of disapproval, or on at least two
occasions telling Hockey not to touch her; therefore, due to McKillip’s actions, the Court found that
Hockey’s alleged acts of harassment were unwelcome. Defendants further contended that most of the
harassment was not sexual in nature, and was mere “horseplay.” Id. at 1379. The Court rejected
Defendants’ argument and found that Hockey’s conduct was overtly sexual in nature because he slapped
McKillip on her backside and hugged her numerous times. The Court also found that Hockey’s behavior
exceeded any reasonable bounds of appropriate workplace behavior because he physically intimidated
McKillip in a sexually-charged manner and also called her demeaning names with sexual overtones.
Moreover, there was no evidence that Hockey physically intimidated or humiliated males in the workplace.
Defendants further argued that the level of harassment was not sufficiently severe or pervasive as to alter
the terms and conditions of McKillip’s employment. The Court remarked that McKillip subjectively
perceived her work environment to be hostile because, relying upon McKillip’s testimony, McKillip not only
perceived her harassment as severe and pervasive, but also she found her work environment unbearable.
In determining the objective severity of the harassment, the Court considered the factors laid out in Miller v.
Kenworth of Dothan, Inc., 277 F.3d 1269, 1276 (11th Cir. 2002), and found that genuine issues of material
fact existed because the harassment occurred relatively frequently over the four-month period Hockey and
McKillip worked together in the same area, while Hockey directly supervised McKillip. The Court found the
harassment was sufficiently severe because Hockey’s comments were full of profanities and were
accompanied by sexually suggestive physical actions, and as he kept touching McKillip in a sexual manner
throughout the four-month period. The Court also determined Hockey’s conduct was humiliating and
physically threatening because he made several vulgar comments to McKillip in the presence of other
employees and threatened McKillip with bodily harm. The Court held that Hockey’s harassment
unreasonably interfered with McKillip’s job performance because McKillip testified that because of
Hockey’s conduct she felt withdrawn, was not personable with customers, and it caused her stress, which
eventually compelled her to quit her job. Thus, the Court concluded that Hockey’s alleged conduct was
sufficiently severe or pervasive to establish a sexually hostile work environment. Relying on Faragher v.
City of Boca Raton, 524 U.S. 775 (1998), and Burlington Industries v. Ellerth, 524 U.S. 742 (1998),
Defendants argued that there was no basis to hold them liable for Hockey’s conduct based on the
affirmative defense to vicarious liability. When no tangible employment action is taken against the
employee, that employer may raise the Faragher/Ellerth defense, if it can prove: (i) the employer exercised
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reasonable care to prevent and correct promptly any sexually harassing behavior; and (ii) the employee
unreasonably failed to take advantage of any preventive or corrective opportunities provided by the
employer. Id. at 1381. The Court noted that although Defendants had in place an adequate anti-
harassment policy, the mere existence of a policy was not sufficient, as it also must be promulgated. The
Court found that McKillip never saw the policy or any poster displaying Defendants’ anti-harassment policy
at the workplace and that she never received training relative to the complaint procedure. Moreover,
Hockey received his first sexual harassment training after McKillip filed her EEOC charge, and despite
McKillip notifying her colleague about Hockey’s harassing conduct, no action was taken. The Court noted
that Defendants’ anti-harassment policy specifically provided that an employee could report harassing
conduct to any supervisor with management responsibilities and that McKillip rightly complained to the
assistant manager. Additionally, the Court opined that although McKillip did not specifically label Hockey’s
conduct as “sexual harassment,” it was sufficient to put Defendants on notice of Hockey’s inappropriate
conduct. Id. at 1382. Therefore, the Court concluded that there were genuine issues of material fact as to
whether Defendants exercised reasonable care in correcting the harassing conduct and as to whether
McKillip’s conversation with the assistant manager was sufficient notice to Defendants about Hockey’s
conduct.

(xii) District Of Columbia Circuit

No reported decisions.
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Multiple-plaintiff age discrimination claims under the Age Discrimination in Employment Act (“ADEA”) are
not governed by Rule 23. Instead, these claims are known as “collective actions,” and are governed by the
litigation procedures in the Portal-to-Portal Act at 29 U.S.C. § 216(b). Courts and litigants commonly refer
to these lawsuits as “§ 216(b) actions.”

Collective actions brought under the ADEA raise “opt-in” issues quite similar to those arising under the Fair
Labor Standards Act (“FLSA”). In other words, class members do not become part of the litigation unless
and until they affirmatively opt-in to the lawsuit (whereas under Rule 23, a class member must opt-out of
the class action or otherwise will be bound by any judgment in the litigation).

The plaintiffs’ bar typically utilizes the FLSA’s two-step procedure under § 216(b) to obtain conditional
certification of ADEA collective action claims. This approach, based upon the Tenth Circuit’s seminal
decision in Thiessen, et al. v. General Electric Capital Corp., 267 F.3d 1095 (10th Cir. 2001), involves
substituting “pattern or practice” claims for evidence of commonality and typicality. The pattern or practice
vehicle by definition requires a higher threshold of proof, but plaintiffs have taken advantage of the more
lenient step one process in the ADEA’s two-step procedure for certifying collective actions. In the “notice”
or “conditional” certification stage, there is a lower threshold of proof than in cases brought under Rule 23
where Supreme Court decisional law requires a “rigorous analysis” of a plaintiff’s claims and evidence.
Conditional certification under the ADEA authorizes plaintiffs to send class notices based on minimal
evidentiary showings and enables them to gain leverage over employers who must then endure extensive
discovery as plaintiffs seek to gather further proof of their claims.

A. Cases Certifying Or Refusing To Certify ADEA Collective Action Claims

(i) First Circuit

No reported decisions.

(ii) Second Circuit

Sweeney, et al. v. USPS, et al., Case No. 08-CV-4417 (E.D.N.Y. April 15, 2010). Plaintiffs, a group of
older mail carriers employed at the Smithtown Post Office, brought an action for violation of the ADEA, and
sought to conditionally certify their claim as a collective action. The Court granted the motion in part.
Plaintiffs alleged that during Post Master Frank Capozzoli’s tenure from January 2006 to June 2007, they
were subjected to pretextual discipline and adverse treatment, which forced them to retire or to be
terminated. They claimed that younger employees were not subjected to similar treatment. Defendants
did not oppose Plaintiffs’ motion for conditional certification but argued that the proposed class was too
broad and should be limited only to letter carriers employed from January 2006 to June 2007. Plaintiffs
countered that Defendants’ policy had continued to affect the entire workplace throughout the alleged class
period. The Court agreed with Defendants that the proposed class was too broad. The Court noted that
Plaintiffs had conceded that the alleged common policy did not arise until Capozzoli’s tenure began in
January 2006. The Court found only a few allegations regarding adverse treatment made after death of
Capozzoli in June 2007. The Court determined that Plaintiffs could not justify broadening the proposed
class because they did not show any evidence that non-mail carriers were the victims of the common policy
or that the common policy continued after November 2007. On this basis, the Court conditionally certified
the action to include mail carriers employed at Smithtown Post Office from January 2006 to November
2007 only.
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(iii) Third Circuit

No reported decisions.

(iv) Fourth Circuit

No reported decisions.

(v) Fifth Circuit

No reported decisions.

(vi) Sixth Circuit

No reported decisions.

(vii) Seventh Circuit

No reported decisions.

(viii) Eighth Circuit

No reported decisions.

(ix) Ninth Circuit

No reported decisions.

(x) Tenth Circuit

No reported decisions.

(xi) Eleventh Circuit

No reported decisions.

(xii) District Of Columbia Circuit

No reported decisions.

B. Other Federal Rulings Affecting The Defense Of ADEA Collective Action Claims

Numerous federal courts issued rulings in ADEA collective actions in 2010 that affect § 216(b) certification
issues. These rulings included litigation over voluntary early retirement programs; Older Worker Benefit
Protection Act litigation issues; ADEA collective action procedural issues; employee benefit plan litigation
under the ADEA; ADEA pattern or practice claims; Equal Pay Act collective actions; impact of the Ledbetter
Fair Pay Act on ADEA collective actions; involuntary RIF collective action litigation; ADEA collective action
litigation over cash balance plans; and discovery issues in ADEA collective actions.

(i) Litigation Over Voluntary Early Retirement Programs

Schultz, et al. v. Windstream Communications, Inc., 600 F.3d 948 (8th Cir. 2010). Plaintiffs, a group of
former employees, brought an action alleging that an amendment to Defendant’s pension plan (the “Plan”)
violated ERISA, the ADEA, and the Nebraska age discrimination statute. On December 6, 2006,
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Defendant announced that 15 of its employees, including the four Plaintiffs, would be laid-off on April 13,
2007. Three of the four named Plaintiffs were younger than 55 years as of April 13, 2007, and were
entitled to retirement benefits under the “Early Retirement-50/25” provision of the Plan; under this
provision, employees who were 50 years or older, with at least 25 years of service at the time of retirement,
were eligible for a pension. Id. at 950. The pension benefits would be reduced by 0.5% for each month the
employee was under age 55 at the end of service. The Plan also included an “Early Retirement-30”
benefit, wherein employees under the normal retirement age of 65, but with 30 years of service, could retire
and receive a full, unreduced pension. Id. at 950. Eight of the laid-off employees, including one named
Plaintiff, were not eligible for any benefits on the lay-off date although they were close to 50 years.
Defendant then amended the Plan (the “Amendment”) to make these eight employees eligible for the first
early-retirement benefit each would have qualified for if they had been allowed to work until December 31,
2008, because they would have accumulated 30 years of service and become eligible to receive the
unreduced benefit under the Early Retirement-30. After the Amendment, one named Plaintiff, who was
listed in the Amendment, became eligible for the Early Retirement-50/25 benefit as she turned 50 three
weeks after her lay-off. She also would have become eligible for unreduced Early Retirement-30 benefit
had she been allowed to recover benefits presuming service until December 31, 2008. The remaining
three Plaintiffs began to receive pension payments under the pre-amendment version of the Early
Retirement-50/25 benefit Plan on May 1, 2007, as the Amendment did not address or modify their
retirement benefits. Plaintiffs claimed that the Amendment discriminated against them based on age as
they were not allowed to accrue service unlike other laid-off younger employees. Defendant moved for
summary judgment on all claims, which the District Court granted. On appeal, the Eighth Circuit affirmed
the order. The Eighth Circuit found that Plaintiffs produced evidence only showing that they received Early
Retirement-50/25 benefits, instead of the Early Retirement-50/30 benefits, which the other seven laid-off
younger employees received; however, they presented no evidence to prove that such differential
treatment was actually motivated by age. The Eighth Circuit observed that the District Court found that
Plaintiffs’ claim was precluded by Kentucky Retirement Systems v. EEOC, 554 U.S. 135 (2008), where the
Supreme Court held that if an employer adopts a pension plan which included age as a factor, and then
treats employees differently based on pension status, the employee who brings a disparate treatment claim
under the ADEA must offer sufficient evidence to show that such differential treatment was “actually
motivated” by age and not by pension status. The Eighth Circuit found that because younger employees
began their jobs with Defendant at an earlier age than Plaintiffs, unless they quit or their employment
ended before they attained 30 years of service, they would become eligible under the Plan for unreduced
Early Retirement-30 benefits at a younger age than any of Plaintiffs, although both Plaintiffs and the
younger employees had worked for at least 28 years. The Eighth Circuit opined that such a difference was
created by the Early Retirement-30 benefit as it provided pensions based on longevity with the company,
and without reference to age. The Eighth Circuit determined that it was in fact the Plan, and not the
Amendment, which distinguished between the benefits of Early Retirement-50/25 and Early Retirement-30.
The Eighth Circuit found that because three of the named Plaintiffs were already eligible for early
retirement when they were laid-off, no years were imputed in calculating their benefits. The Eighth Circuit
observed that the employees’ age was a factor only because the Plan included age as a consideration
when Defendant defined early retirement benefits, as permitted by the ADEA. The Eighth Circuit opined
that when compared to the younger employees, the difference in retirement benefits was based on pension
status and not on age, and that Plaintiffs’ early retirement benefits were not reduced because they reached
a specified age, but rather because they were laid-off. The Eighth Circuit found that Plaintiffs’ pension
benefit accrual would have continued if they were not laid-off. On this record, the Eighth Circuit concluded
that the District Court had properly dismissed Plaintiffs’ claim and affirmed the order for summary
judgment.
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(ii) Older Worker Benefit Protection Act Litigation Issues

Hageman, et al. v. Accenture LLP, 2010 U.S. Dist. LEXIS 99374 (D. Minn. Sept. 21, 2010). Plaintiffs, a
group of former employees, brought a collective action alleging that Defendant violated the ADEA.
Plaintiffs sought a declaration that the releases of claims that Defendant offered putative class members
before receiving termination benefits violated the Older Workers Benefit Protection Act (“OWBPA”) and
were therefore invalid. Plaintiffs filed an administrative charge with the EEOC alleging that Defendant
discriminated against them on the basis of age and claimed that Defendant engaged in a pattern or
practice of age discrimination by failing to promote, refusing to transfer, and illegally firing older employees.
Plaintiffs, who were all in the age range of 43 to 64, were terminated as part of a reduction-in-force (“RIF”).
Defendant had offered each former employee a severance package, wherein they were required to sign a
release before receiving benefits. The release waived any claims the former employee might have against
Defendant, including claims for age discrimination under the ADEA. Although no Plaintiffs executed the
release or made the release effective, Plaintiffs identified two opt-in Plaintiffs who purportedly signed the
releases. Defendant argued that Plaintiffs lacked standing to assert their OWBPA claims as none of the
named Plaintiffs signed, returned, and withdrew the releases and therefore suffered no injury. The Court
opined that the presence of some opt-in Plaintiffs who signed releases did not cure the standing defect in
Plaintiffs’ claim because a named Plaintiff cannot acquire standing to sue by bringing his action on behalf
of others who suffered injury that would have afforded them standing if they had been named Plaintiffs.
Plaintiffs argued that standing principles applicable to class actions should not control, as the present
action was a collective action under the ADEA rather than a Rule 23 class action. The Court opined that
although some rules and policies underlying opt-out class actions might not apply while construing the
ADEA – which, in relevant part, is based on the Fair Labor Standards Act (“FLSA”) – the constitutional
requirement of standing for collective actions is no less stringent than for Rule 23 class actions. The Court
also determined that Merritt v. Wellpoint, Inc., 615 F. Supp. 2d 440 (E.D. Va. 2009), directly addressed this
subject and held that although Defendant violated the OWBPA by not providing the statutorily-required type
of notice or allowing the proper amount of time to elapse for consideration, Plaintiffs were not in a position
to assert the rights of others because Plaintiffs suffered no injury and therefore could not represent the sub-
class of employees who might have suffered injury. Concurring with the reasoning in Merritt, the Court
held that Plaintiffs lacked standing to bring the OWBPA claim as none of the Plaintiffs executed an effective
release, and granted Defendant’s motion to dismiss.

(iii) ADEA Collective Action Procedural Issues

Romero, et al. v. Allstate Insurance Co., 2010 U.S. Dist. LEXIS 76050 (E.D. Pa. July 28, 2010). After
only a few of its workers voluntarily relinquished their employee-based status to convert to independent
contractor status, Defendant instituted a program under which approximately 6,300 employees would have
their employment contracts terminated and be permitted to remain as independent contractors only if they
signed a release waiving their statutory and common law rights. This program, either intentionally or in
effect, enabled Defendant to replace older employee agents with younger hires. Plaintiffs sued for age
discrimination. The Court granted summary judgment to Defendant, but that order was reversed on appeal
because Plaintiffs had not received the benefit of full discovery as to issues regarding the validity of the
releases, as these issues were dispositive as to the rest of Plaintiffs’ claims. On remand, Plaintiffs filed a
motion for leave to file a Second Amended Complaint, seeking to include the following three discrete
amendments: (i) the substitution of one employee for a named Plaintiff who was deceased and whose
claims against Defendants were settled on a confidential basis while the matter was on appeal;
(ii) clarification that Plaintiffs asserted a disparate impact claim under the ADEA insofar as they alleged that
over ninety percent of the employee agents subject to the program were 40 or older; and (iii) amplification
and correction of certain factual averments to specifically include allegations that Defendants made
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misrepresentations to induce Plaintiffs and other employees to sign the release. The Court rejected
Defendant’s ‘futility’ argument that the putative sub-class of non-release signers would fail to meet the
numerosity requirement for a Rule 23 certification given Plaintiffs’ allegation in the Second Amended
Complaint that over 99 percent of employees signed the release and only a handful did not. The Court
reasoned that Defendant’s argument asked it to decide class certification issues prematurely without either
providing a substantive showing as to precisely how many people might be involved in this class or citing
any legal authority for what number was sufficient to satisfy the numerosity requirement of Rule 23. The
Court ruled that in light of the lengthy, complicated, and somewhat unusual history of the litigation, the
Court could not deem Plaintiffs’ current effort to add the disparate impact claim to be unduly delayed. The
Court observed that it was undisputed that, due to Third Circuit jurisprudence at the time of the First
Amended Complaint, Plaintiffs had no valid basis for asserting such a claim until the Supreme Court
clarified in March 2005 that an ADEA disparate impact claim was cognizable in Smith v. City of Jackson,
544 U.S. 228 (2005). The Court also held that Defendant had sufficient notice of that theory because the
factual underpinning of the proposed disparate impact claim was almost entirely the same as that
underlying the disparate treatment claim of the First Amended Complaint, and was identical to the
disparate impact theory previously espoused. Stating that mere delay was not enough on its own to deny
leave to amend and that it had to take into consideration numerous other factors of bad faith, prejudice, or
unwarranted burdens, the Court also found that Plaintiffs’ proposed amendment was not only warranted,
but also required because Plaintiffs had no reason to add in such allegations until the Court reversed its
decision regarding the releases’ validity and then dismissed the entire case. The Court also reasoned that
granting the motion for leave to amend would result in no additional burden on the Court and would
occasion no additional delay in the case. The Court ruled that given that the Third Circuit had already
directed a virtual re-litigation of many of the pertinent issues, such amendments would neither burden the
Court nor unduly prejudice the parties. Accordingly, the Court granted Plaintiffs’ motion for leave to amend.

(iv) Employee Benefit Plan Litigation Under The ADEA

Bondurant, et al. v. Air Line Pilots Association, 2010 U.S. Dist. LEXIS 56207 (E.D. Mich. June 8,
2010). Plaintiffs, a group of former pilots of Northwest Airlines (“NWA”), brought a class action against
Defendant, Air Line Pilots Association (“ALPA”), alleging violation of the ADEA, the Elliot-Larsen Civil
Rights Act (“ELCRA”), and their duty of fair representation (“DFR”) because ALPA failed to fairly administer
Plaintiffs’ unsecured pre-petition bankruptcy claims. While NWA was going through financial difficulties,
ALPA agreed to three concessionary CBAs, including a Bridge Agreement, Interim Agreement, and
Bankruptcy Restructuring Agreement (“BRA”). It provided ALPA with an unsecured pre-petition bankruptcy
claim of $888 million and in addition NWA agreed to give ALPA a lump sum payment of $16.8 million. The
agreement was for a period of 85 months and would pass from the beginning of the Bridge agreement to
the anticipated end of the BRA. Subsequently, the NWA Master Executive Council (“MEC”) appointed an
eligibility committee to make recommendations regarding how to divide the claim among the eligible pilots.
The committee recommended that there be an 85-month eligibility period encompassing the time from the
beginning of the first concessionary contract to the anticipated end of the BRA. The pilots would receive
one month of eligibility credit for each month that they served as an active pilot during the period, such that
a full share would be provided if a pilot was active for 85 out of 85 of the months in the eligibility period.
The Committee members wanted to distribute the claim shares before the end of the eligibility period. By
distributing the claim shares to the pilots at an earlier date, the pilots could choose whether to participate in
any pre-bankruptcy claim sales or to wait and take their claim as part of the post-bankruptcy estate. The
Committee also recommended that the NWA MEC establish a bright line cut-off date, whereby it would be
assumed, for the purposes of the claim allocation and distribution that any pilot who was active on the
cut-off date would continue to be active for the remainder of the 85-month period. The NWA MEC
accepted the Committee’s recommendation and adopted the effective date of BRA, as the cut-off date.
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Although the bright line cut-off date was used for determining the proper distribution of the $888 million
claim, the entire $16.8 million lump sum payment was distributed at once, to all of the pilots working for
NWA when it emerged from bankruptcy. Later, ALPA reached an agreement with NWA whereby it could
sell 20% of the claim before NWA’s bankruptcy exit, and the pilots were notified that they could opt-in to the
claim sale through a website. When Plaintiffs entered information into ALPA’s website, they were informed
that they would each receive a full 85/85 share of the claim. Subsequently, however, pilots who retired two
months prior to the cut-off date of July 31, 2006, were informed that their claim share had been reduced to
20/85. Plaintiffs Thompson and Mathison argued to MEC that pilots retiring in July 2006 should also
receive a full claim share, but MEC indicated that it had determined that July retirees were not entitled to a
full 85/85 share. Plaintiffs first claimed that Defendant violated their rights by discriminating against them
based on their age in violation of the ADEA and the ELCRA. Plaintiffs contended that various statements
by Bartels, a member of the eligibility committee, constituted direct evidence of discrimination. Plaintiffs
further argued that Bartels’ statements were similar to those addressed in Burke v. Detroit Public School,
2006 Mich. App. LEXIS 1522 (Mich. Ct. App. May 2, 2006), where a school teacher was discriminated
because of being a Caucasian. The Court, however, was not persuaded that Bartels’ statements were
analogous to those made in Burke. The Court found that unlike the employer in Burke, none of Bartels’
statements evidenced a plan to rid the union of certain employees or members. Instead, the statements
only showed that Bartels wished he could avoid granting a full claim share to the pilots who retired after the
cut-off date but before the end of the BRA concessions. The Court determined that Plaintiffs failed to
present direct evidence of age-based discrimination as none of the evidence provided by Plaintiffs showed
that unlawful discrimination was a motivating factor in ALPA’s actions. Plaintiffs also argued that they had
presented circumstantial evidence of discrimination because they had shown that ALPA’s actions had a
disparate impact upon older pilots. Plaintiffs argued there was a disparate impact because: (i) 74% of the
pilots resigned at the mandatory retirement age of 60 rather than taking a position as a second officer;
(ii) the vast majority of pilots receiving full claims were younger than Plaintiffs; (iii) using a longer eligibility
period reduced the shares of the (older) pilots who retired earlier; and (iv) the inference of active
employment past the cut-off date only benefited pilots younger than Plaintiffs. Relying on Smith v. City of
Jackson, 544 U.S. 228 (2005), the Court opined that Plaintiffs’ statistical evidence fell far short of satisfying
their burden of isolating and identifying specific employment practices that were responsible for an
observed statistical disparity, and because Plaintiffs failed to offer statistical evidence showing that any of
specific action by ALPA had a disparate impact on older employees. Further, the Court stated that as
Plaintiffs failed to offer either direct or circumstantial evidence, ALPA was entitled to summary judgment on
Plaintiffs’ ADEA and ELCRA claims. Plaintiffs also contended that ALPA’s actions were arbitrary and
discriminatory. The Court observed that although there were factual disputes regarding whether ALPA
adopted the best course of action in distributing the claim, Plaintiffs had failed to show that ALPA’s actions
were so arbitrary as to constitute a violation of their DFR. The Court noted that there was no evidence
showing that ALPA’s actions were any more than negligence, ordinary mistakes, flaws in judgment, or
unwise or unconsidered decisions. Relying on Garrison v. Cassens Transport Co., 334 F.3d (6th Cir.
2003), the Court concluded that such actions were not arbitrary in violation of the union’s DFR, and hence
ALPA also was entitled to summary judgment of Plaintiffs’ DFR claim.

Engers, et al. v. AT&T, Inc., 2010 U.S. Dist. LEXIS 56881 (D.N.J. June 7, 2010). Plaintiffs, a group of
employees, brought age discrimination claims against their employers concerning their pension benefit
plan (“Plan”). Defendants filed motions for summary judgment, which the Court granted in their entirety. In
response to the Defendants’ motions for summary judgment on the first and second claims of violation of
the ADEA, Plaintiffs argued that the “greater of” transition mechanism in their cash balance plans
discriminated on the basis of age by providing that older workers who were eligible for early retirement
earned no additional benefits either in the current year, the near-term, or the long-term. Defendants
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contended that compliance with § 4(i) of the ADEA provided a complete defense to any claim for violation
of § 4 related to benefit accruals. Defendants first pointed to the method for establishing the initial cash
balance accounts for plan members, which was the product of the participant’s monthly special update
benefit and a conversion factor based on age. Defendants also argued that the method for adding annual
pay and interest credits to the cash balance accounts utilized compensation percentages that increased
with age. Plaintiffs admitted that conversion factors as well as the pay credit percentages increased with
age. The Court rejected the expert report submitted by Plaintiffs on the basis that it did not provide
evidence that the Plan ceased benefit accrual or reduced the rate of benefit accrual because of age. The
Court observed that the expert’s report failed to address the subject matter of § 623(i)(1)(A), which was the
rate of benefit accrual. Relying upon Register v. PNC Financial Services Group, Inc., 477 F.3d 56, 68 (3d
Cir. 2007), which held that one must distinguish the benefits that were inputs to a plan from the benefits
that were outputs from a plan, the Court observed that § 623(i)(1)(A) referred to the benefit accrual that
was the input to a plan and Plaintiffs’ expert did not analyze this input. The Court further observed that the
wear-away period was neither an input nor an output. The Court therefore concluded that Defendants
presented evidence, pursuant to § 623(i)(1)(A), demonstrating that the Plan complied with § 4(i) because
there was neither cessation of an employee’s benefit accrual nor the reduction of the rate of an employee’s
benefit accrual because of age, and Plaintiffs failed to present evidence that raised a material factual
dispute.

Fulghum, et al. v. Embarq Corp., Case No. 07-CV-2602 (D. Kan. July 2, 2010). Plaintiffs brought a
class action against Defendants for alleged violations of ERISA, the ADEA, the Ohio Civil Rights Act, the
Oregon Unlawful Discrimination Law, and the Tennessee Human Rights Act. Plaintiffs alleged that
Defendants terminated or reduced their retiree health and prescription drug benefits because of age and
thus violated the ADEA. Defendants brought motions to dismiss the ADEA claims, and the Court
dismissed Plaintiffs’ ADEA claims regarding medical and prescription drug benefits. The Court declined to
dismiss Plaintiffs’ ADEA claims with respect to life insurance because of sufficient allegations that
Defendants terminated Plaintiffs’ life insurance benefits in violation of the ADEA’s prohibition against
intentional and disparate impact age discrimination. Plaintiffs subsequently amended their complaint, and
Defendants filed another motion to dismiss. Defendants argued that Plaintiffs had failed to set out a viable
disparate impact claim under the ADEA with respect to life insurance benefits. The Court observed that
this was the third time Defendants filed a motion relating to the ADEA and state law age discrimination
claims, and the Court believed that “resolution of the issues requires more than looking at the face of the
complaint.” Id. at 5. The Court had denied Defendants’ motion for summary judgment previously, believing
that the parties would engage in further discovery, and a summary judgment motion would be presented at
the appropriate time. Considering that the case had been pending for three years, the Court determined
that it could not conclude from the briefing and the third amended complaint that Plaintiffs had failed to
state a claim. Id. at 6. Consequently, the Court denied Defendant’s motion to dismiss.

Vaughn, et al. v. Air Line Pilots Association, 604 F.3d 703 (2d Cir. 2010). Plaintiffs, a group of US
Airways pilots near mandatory retirement age of 60, brought a class action alleging breach of the duty of
fair representation under the Railway Labor Act against their union, Air Line Pilot Association (“ALPA”).
The District Court dismissed Plaintiffs’ claims, and the Second Circuit affirmed the order. US Airways,
which had a collective bargaining agreement (“CBA”) with ALPA, maintained a defined benefit plan (“DB
Plan”) which guaranteed a certain level of pension upon pilots’ retirement. After financial difficulties, US
Airways approached ALPA to request concessions from the pilots on wages and benefits, claiming it was
necessary to stave off bankruptcy. ALPA agreed to the concessions, but regardless, US Airways
subsequently filed for bankruptcy. US Airways’ financial condition continued to deteriorate and it
approached ALPA for additional concessions, including a modification of the DB Plan. Without conducting
an independent audit to assess the financial health of the DB Plan, ALPA agreed to modifications.
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Plaintiffs confronted ALPA for failure to conduct an audit, to which ALPA erroneously stated that it could not
compel the company to disclose the financial condition of the DB Plan, even though the CBA explicitly gave
ALPA the right to conduct such an audit. Subsequently, US Airways and ALPA conducted confidential
negotiations wherein US Airways agreed to negotiate and create a follow-up pension plan if the DB Plan
had to be terminated. US Airways later obtained an order for termination of the DB Plan, and US Airways
and ALPA, without any member voting, agreed to replace the DB Plan with a new Defined Contribution
Plan (“DC Plan I”). Under the DC Plan I, US Airways contributed at differential rates for each pilot, based
on a complex formula. The formula provided for greater contributions to pilots approaching the mandatory
retirement age of 60 than to younger pilots. US Airways filed for bankruptcy protection a second time.
Subsequently, ALPA agreed to further concessions and made an amendment to the defined contribution
plan (“DC Plan II”) that eliminated the formula and instead required US Airways to contribute to each pilot’s
individual account at 10% of the pilot’s salary regardless of age, seniority, or any other factor. The Second
Circuit stated that, to prove that a union had breached its duty of fair representation, the challenging
members have to establish two elements, including: (i) that the union’s actions were arbitrary,
discriminatory, or in bad faith; and (ii) that there is a causal connection between the union’s wrongful
conduct and the challenging members’ injuries. In Count I, Plaintiffs alleged that ALPA failed to conduct an
audit and misrepresented its ability to do so, and thus breached the duty of fair representation. The
Second Circuit found that these allegations only demonstrated that ALPA acted negligently, and it could not
conclude that ALPA’s failure to conduct the audit constituted a violation of its duty. Plaintiffs argued that
ALPA acted in bad faith by agreeing to terminate the DB Plan so that it could reap lucrative fees for
managing the follow-up plan. The Second Circuit stated that the complaint did not allege that the fees
were of such proportion to the concessions so as to imply that ALPA was improperly motivated when it
agreed to the termination of the DB Plan. The Second Circuit also remarked that it did not find an improper
motive behind the collection of management fees in exchange for services legally rendered, as alleged by
Plaintiffs. Secondly, the Second Circuit noted that Plaintiffs failed to allege a causal connection between
ALPA’s failure to conduct the audit and the termination of the DB Plan. In Count II, Plaintiffs made the
same allegations as in Count I, but further alleged that ALPA officials promised that termination of the DB
Plan would be voted on by the membership, but notwithstanding this promise, no vote was held, and the
plan was terminated. The Second Circuit observed that Plaintiffs failed to plead a causal connection
between this claim and their injuries. Plaintiffs did not allege that, had a vote occurred, the pilots would
voted differently, nor did they allege that rejecting the agreement would have resulted in a plan more
generous to older pilots. Finally, in Count III, Plaintiffs alleged that ALPA discriminated against them by
agreeing to the terms of the DC Plans, under which older pilots were treated more harshly than younger
pilots. The Second Circuit observed that a union’s acts could be called “discriminatory” if they were
“intentional, severe, and unrelated to legitimate union objectives.” Id. at 709. Citing Ryan v. New York
Newspaper Printing Pressmen’s Union No. 2, 590 F.2d 451 (2d Cir. 1979), the Second Circuit remarked
that there was no requirement that unions treat their members identically, as long as their actions were
related to legitimate union objectives. The Second Circuit concluded that without additional evidence that
the union intended to discriminate against Plaintiffs, the mere fact that older pilots were disproportionally
affected was not sufficient to show that ALPA acted in a discriminatory manner.

(v) ADEA Pattern Or Practice Claims

Apsley, et al. v. Boeing Co., 2010 U.S. Dist. LEXIS 65837 (D. Kan. June 30, 2010). Plaintiffs, a group of
former employees of the Boeing Company who were not hired by Spirit AeroSystems, Inc., brought an
action alleging that Defendants violated ERISA, the Labor Management Relations Act (“LMRA”), and the
ADEA after Boeing’s sale of assets of its commercial facilities in Wichita, Kansas and Tulsa and McAlester,
Oklahoma (“BCA Wichita Division”) to Spirit. In the hopes of remaining competitive within the aerospace
industry, Boeing Commercial Airplanes (“BCA”), began exploring opportunities to divest itself of several of



Annual Workplace Class Action Litigation Report: 2011 Edition

Seyfarth Shaw LLP 95

its manufacturing operations that had been internal suppliers of piece parts and component assemblies,
but were not involved in final assembly of aircraft. BCA believed that the Wichita Division would be
attractive due to the potential cost saving opportunities. Unlike Boeing, the purchaser of the Wichita
Division would not be constrained by labor contracts that were tied to those in Seattle where BCA was
headquartered. Onex Partners LP (“Onex”) entered into exclusive negotiations for the divestiture of the
BCA Wichita Division, and Onex agreed to assume Boeing’s pension liabilities as of the close of the sale,
so long as Boeing transferred sufficient funds for the pension obligations being assumed. Onex formed
Mid-Western Aircraft Systems, Inc. (“Mid-Western”), which changed its name to Spirit after the divestiture
was complete as the vehicle to purchase the assets. During the selective hiring process, Boeing managers
reviewed 10,671 Boeing employees, of which 9,203 (86%) were recommended for hire. Of the 10,671
employees, 9,332 (87%) were 40 or older. Boeing recommended 7,968 (85%) of these older employees
for hire. Spirit hired 8,354 employees for its Day One Workforce, of which 7,237 (86%) were age 40 or
older. The average age of all BCA Wichita Division employees on its last day of operations was 48.6, and
the average age of all Spirit employees on its first day of operations – the very next day – was 48.2 years.
After discovery, Defendants filed a motion for summary judgment on LMRA, ERISA, and the ADEA claims.
The Court granted the motion. Plaintiffs first contended that Defendants violated § 510 of ERISA by
designing and implementing the sale with the intention of interfering with attainment and receipt of benefits
under the Plans. According to Plaintiffs’ theory, Defendants wanted to avoid the economic burden caused
by pension and healthcare benefits for Boeing’s older workers so they developed a complex scheme to
eliminate these workers, and thus prevented them from accruing any more costly benefits. The Court
noted that Plaintiffs believed that Defendants may be held liable under § 510 if they intended to prevent
Plaintiffs from accruing benefits under either the Boeing or Spirit benefit plan. The Court found that this
belief was erroneous because pursuant to 29 U.S.C. § 1132, a party may bring a § 510 claim only if they
are a participant under a plan. The Court found that because Plaintiffs were former Boeing employees who
were not hired by Spirit, they were only participants of the Boeing pension plan, and thus their § 510 claim
must be construed as relating only to the accrual of benefits under that plan. In order to survive a summary
judgment motion at the first stage of a pattern or practice case, Plaintiffs must produce evidence that
Defendants engaged in unlawful conduct, and that Defendant’s standard operating procedure was to
engage in such conduct. The Court noted that all Boeing employees stopped accruing Boeing pension
plan benefits on the day that they were terminated. This was true without regard to whether or not Spirit
later hired an employee, as Spirit’s hiring decisions had no impact on Plaintiffs’ ability to accrue additional
benefits under the Boeing pension plan. The Court concluded that because Plaintiffs failed to establish a
prima facie case of unlawful pension discrimination, neither Spirit’s decisions nor Boeing’s decision to sell
violated § 510. Accordingly, the Court granted summary judgment on § 510 claims. On the ADEA claims,
the Court found that Plaintiffs’ statistical evidence was insufficient to establish that age discrimination
occurred on a company-wide level. The Court explained that the percentage of Spirit’s Day One workforce
that was over the age of 40 (86.6%) was nearly identical to the percentage of workers who were
considered for hire that were over the age of 40 (87.4%). The Court observed that in the reduction-in-force
context, an insignificant drop of this ilk did not support a finding of age discrimination. The Court also held
that Plaintiffs failed to offer any evidence that Defendants had an age-bias corporate culture or that a
corporate policy of discrimination had been adopted. Accordingly, the Court granted summary judgment as
to Plaintiffs’ pattern or practice ADEA disparate treatment claim. Defendants also contended that Plaintiffs
failed to establish a prima facie case of ADEA disparate impact theory because the practice or policy
identified by Plaintiffs – excessive subjectivity in the selection rehire process and the use of ill-defined
criteria in an age-biased culture – was insufficient to support a disparate impact claim under ADEA. The
Court concluded that Plaintiffs’ statistics did not show that a practice or policy had a significant adverse
impact on older workers. Based on the evidence, the Court agreed with Defendants and granted summary
judgment on the ADEA.
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Szoke, et al. v. UPS Of America, Inc., 2010 U.S. App. LEXIS 20763 (6th Cir. Oct. 7, 2010). Plaintiffs, a
group of delivery center clerks, were employees of UPS Ohio and participants in a Retirement Plan
sponsored by Defendant UPS America, a subsidiary of UPS Ohio. Pursuant to certain collective
bargaining agreements, Plaintiffs ceased accruing additional benefits under the Retirement Plan and were
transferred from the Retirement Plan to the Pension Plan. Although no document reflected that the parties
agreed to a transfer, all employees were invited to attend a presentation that highlighted that the maximum
monthly pension benefit was increased under the Pension Plan. Defendant’s board of directors formally
adopted an amendment reflecting the transfer to the Pension Plan, and employees subsequently received
individual notice of enhanced benefits under the Pension Plan. Unsatisfied with the pension benefits,
Plaintiffs filed a class action against Defendant alleging that Defendant violated ERISA by switching their
pension benefits without their knowledge or their union’s consent. Plaintiffs also alleged that the effect of
the change in plan was to discriminate against older employees in violation of the ADEA. The District
Court granted summary judgment to Defendant on the ERISA claims, and affirmed the plan administrator’s
determination that its benefit calculation was not arbitrary or capricious. The District Court also granted
summary judgment to Defendant on Plaintiffs’ ADEA claims because Defendant UPS America was not
Plaintiffs’ employer and no identity of interest existed between Defendant and UPS Ohio. On appeal, the
Sixth Circuit affirmed the order of summary judgment in all respects. The Sixth Circuit determined that the
District Court properly limited its review to the administrative record when considering Plaintiffs’ claims
because the benefit calculation of a named Plaintiff represented the potential claims of all Plaintiffs. The
Sixth Circuit held that the administrative record supported the plan administrator’s determination that
Plaintiffs’ benefits should be calculated under the Pension Plan because Plaintiffs were aware of the
change to the Pension Plan well before filing the suit, there was no complaint that the change to the
Pension Plan occurred without notice or without collective bargaining, and the enhanced pension benefits
were negotiated and acknowledged by employee unions. The District Court had also denied Plaintiffs
leave to amend their complaint to reflect that their claim was against UPS Ohio, rather than Defendant UPS
America. The Sixth Circuit noted that discovery was not required to determine who Plaintiffs’ employer was
because Defendant UPS America’s answer stated that UPS Ohio was their employer. The Sixth Circuit
also noted that Plaintiffs’ unjustified three-year delay in seeking to amend their complaint deprived
Defendant and UPS Ohio of notice of the claims and accordingly concluded that the District Court did not
abuse its discretion in denying Plaintiff’s motion to amend. Plaintiffs next argued that Defendant UPS
America and UPS Ohio shared an identity of interest that allowed Plaintiffs to pursue their claims against
Defendant without formally naming it in the EEOC charge. The Sixth Circuit noted that in Alexander v.
Local 496, Laborers’ International Union, 177 F.3d 394 (6th Cir. 1999), it had adopted two separate tests to
determine when an identity of interest exists under the ADEA. The first test, known as the Seventh Circuit
test, requires a party to demonstrate that the unnamed party possessed sufficient notice of the claim to
participate in voluntary conciliation proceedings before the EEOC. The Sixth Circuit determined that
Plaintiffs failed to satisfy this test because UPS America did not have an opportunity to settle the claim
voluntarily. The second test, known as Third Circuit test, considers four factors in determining the
existence of identity of interest, including: (i) whether the role of the unnamed party could be ascertained at
the time of the filing of the EEOC complaint through reasonable effort; (ii) whether, under the
circumstances, the interests of a named party are so similar as to the unnamed party that for the purpose
of obtaining voluntary conciliation and compliance it would be unnecessary to include the unnamed party in
the EEOC proceedings; (iii) whether absence from the EEOC proceedings resulted in actual prejudice to
the interests of the unnamed party; and (iv) whether the unnamed party has in some way represented to
the complainant that its relationship with the complainant is through the named party. The Sixth Circuit
determined that the first factor weighed against Plaintiffs because they could have discovered UPS
America’s potential role in their age discrimination claim as the Retirement Plan summary clearly stated
that UPS America sponsored the Retirement Plan. The Sixth Circuit also determined that the second
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factor weighed against Plaintiffs because UPS Ohio and UPS America would have different interests in
voluntary conciliation proceedings, as UPS America had no employees, served solely as the Retirement
and Pension Plans’ sponsor, and did not participate in negotiations with employee unions. The Sixth
Circuit noted that UPS Ohio and UPS America were legally separate entities, and the existence of a parent
subsidiary relationship was not enough to satisfy the identity of interest test. The Sixth Circuit next found
that the third factor weighed against Plaintiffs because UPS America suffered prejudice as it did not have
the opportunity to participate in conciliation and did not have actual notice of the charge against UPS Ohio.
Finally, the Sixth Circuit found that fourth factor weighed against Plaintiffs because UPS America did not
hide its role in administering the Retirement and Pension Plans or suggest that UPS Ohio was actually the
party administering the plans and the plan documents unambiguously stated that UPS America was the
plan sponsor. The Sixth Circuit thus concluded that Plaintiffs could not show that UPS America shared an
identity of interest with UPS Ohio, and affirmed the summary judgment against Plaintiffs on their ADEA
claim.

(vi) Equal Pay Act Collective Actions

Rollins, et al. v. Alabama Community College System, 2010 U.S. Dist. LEXIS 113534 (M.D. Ala.
Oct. 25, 2010). Plaintiffs, a group of employees at various educational institutions, brought a class action,
alleging gender discrimination under Title VII of the Civil Rights Act, the Equal Pay Act (“EPA”), and the
Alabama Constitution. The institutions at issue were governed by Alabama Community College System
(“ACCS”) personnel policies, and the personnel employed at the institutions were to be paid according to
salary schedules adopted by the State Board of Education. Specifically, Plaintiffs alleged that salary
schedule C-3 was manipulated to provide men with more pay for similar jobs as those being performed by
women and that in general women on schedule C, who were similarly-situated to men, were not paid
equally. Plaintiffs moved for class certification under Rule 23, and conditional certification under 29 U.S.C.
§ 216(b) for their EPA claims. The Court denied both of Plaintiffs’ motions. The Court denied conditional
certification under § 216(b), finding that Plaintiffs presented no evidence about the persons within the
collective action they sought to have certified. Plaintiffs’ request for certification of a collective action
sought to include “all female employees” of the institutions whereas Plaintiffs’ expert evidence focused only
on employees paid on salary schedule C-3. Id. at *34. The Court also noted that Plaintiffs only presented
evidence regarding two named Plaintiffs who were paid on the D and E schedules, and presented no
evidence regarding women paid on the C-1 and C-2 schedules; thus, the Court found that no evidence was
presented regarding the identified group of “all female employees.” Id. at *34. In addition, the Court noted
that the evidence presented did not establish that persons who consented to opt-in to the collective action
were similarly-situated to the named Plaintiffs, finding that the expert evidence presented by Plaintiffs did
not take into account their job responsibilities. Accordingly, the Court denied conditional certification under
§ 216(b). As to Plaintiffs’ Rule 23 motion, the Court first found that commonality was not satisfied, noting
that the very nature of Plaintiffs’ claims was that while there was a C-3 schedule at all of the two-year
institutions, the lack of any content to guide placement and promotion within the schedule meant that the
schedule was applied differently, with an alleged disparate effect on women. The Court noted that
Plaintiffs’ expert report, which showed statistically significant disparities in the pay of women and men on
the C-3 salary schedule, did not address the broader class of women paid on the C schedule which
Plaintiffs sought to certify, but only the alternative class, consisting of persons affected by the C-3
schedule. The Court also noted that Plaintiffs’ expert only offered an opinion as to rates of pay of people
paid on the C-3 schedule, not differences in selection for the C-3 schedule. The Court thus concluded that
Plaintiffs’ expert report did not establish commonality as to all women paid on the C salary schedule, or to
placement on the C-3 schedule. Id. at *21. Although Plaintiffs presented anecdotal evidence in support of
class certification which related to the experiences of four named Plaintiffs, the Court found that the
anecdotal evidence related only to the experiences of women at one two-year institution. Therefore, the
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Court concluded that Plaintiffs could not provide proof of a common pattern or practice of disparate impact.
In addition, the Court determined that the individual named Plaintiffs had not shown that they had claims
typical of unnamed class members employed through the two-year college system because two named
Plaintiffs were not paid on the C-3 schedule, and only one of those two named Plaintiffs asserted a
promotion claim. The Court noted that female employees who were not currently paid on the C-3 schedule
would have to establish that they should have been placed on that schedule, before they could recover
back pay under Plaintiffs’ remedy theory. Thus, the Court concluded that Plaintiffs not paid on the C-3
schedule had claims which were not typical of class members paid on the C-3 schedule because their
entitlement to relief posed questions not presented by individuals already paid on the C-3 schedule.
Finally, the Court found the adequacy requirement was not satisfied. Because Plaintiffs stated that they
were only seeking compensatory damages on behalf of the named Plaintiffs, the Court found that the
unnamed class members would not have an opportunity to prove the alleged humiliation and suffering and,
thus, could not be compensated. The Court also found it significant that if Plaintiffs were to prevail on their
motion, those unnamed class members could not opt-out to pursue damages which the named Plaintiffs
were seeking for themselves. Accordingly, the Court denied Plaintiffs’ motion for Rule 23 certification of
their Title VII claims.

(vii) Impact Of The Ledbetter Fair Pay Act On ADEA Collective Actions

O’Hara, et al. v. LaHood, 2010 U.S. Dist. LEXIS 135970 (D.D.C. Dec. 23, 2010). Plaintiff was one of two
representative Plaintiffs in a class action brought against the Federal Aviation Administration, alleging age
discrimination in violation of the ADEA. Defendant brought a motion to dismiss on the basis that the
Plaintiffs had failed to contact an EEOC counselor within 45 days of the date of the matter alleged to be
discriminatory as required by regulation applicable to federal employees; the District Court denied the
motion, holding that Plaintiff had satisfied the administrative prerequisites for filing his class action.
Thereafter, the Supreme Court issued its ruling in Ledbetter v. Goodyear Tire & Rubber Co., 550 U.S. 618
(2007), and, as a result, the District Court vacated its order denying Defendant’s motion, ultimately finding
that the claims were barred under Ledbetter and entering judgment in favor of Defendant. Id. at *1-2. After
Congress enacted the Lilly Ledbetter Fair Pay Act of 2009, Pub. L. No. 111-2, 123 Stat. 5 (“Lilly Ledbetter
Act”), which overturned the Ledbetter decision, Plaintiff filed a motion under Rule 60(b)(6) to vacate the
final judgment previously entered and to reopen the case based on the mandates of the Lilly Ledbetter Act.
Id. Plaintiff argued that the passage of the Lilly Ledbetter Act and its retroactive amendment of the ADEA
constituted extraordinary circumstances warranting vacatur of the final judgment previously entered. Id. at
*7-8. The District Court rejected Plaintiff’s argument and held the case could not be reopened. The District
Court relied upon Defendant’s argument that the Supreme Court applied in Plaut v. Spendthrift Farm, Inc.,
514 U.S. 211 (1995). Plaut struck down a portion of a statute, which had ordered the reinstatement of
claims that had been dismissed under a different statute of limitations on the basis that such an action
violated the separation of powers clause by permitting Congress to force the reopening of closed cases
and to alter the substantive law to be applied in a judicial decision that had already become final. Id. at *8-
10. Analogizing Plaintiff’s situation to Plaut, the District Court observed that Plaintiff’s complaint was
similarly dismissed in the wake of a Supreme Court decision that altered the law applied to determine
whether claims were timely filed. The District Court reasoned that the absence of an order to reinstate
cases did not impute permission to do so, as Plaut did not provide for the exercise of discretion under Rule
60(b)(6). Id. at 13-14. Therefore, the District Court held that the Lilly Ledbetter Act did not provide a basis
to reopen a final judgment that was premised upon the application of an overruled Supreme Court decision.
Id. at *16. Accordingly, the District Court denied Plaintiff’s motion to reopen the class action, and all other
pending motions were denied as moot.
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Schuler, et al. v. PricewaterhouseCoopers, LLP, 595 F.3d 370 (D.C. Cir. 2010). Plaintiffs sued their
employer, an accounting and audit firm, alleging that Defendant refused to make them partners because of
their ages in violation of the ADEA, the District of Columbia Human Rights Act (“DCHRA”), and the New
York Human Rights Law (“NYHRL”). Plaintiffs alleged that Defendant refused to consider them for
promotion because of their age in a series of decisions from 1999 to 2004. The District Court dismissed
the claims under the ADEA as untimely. On appeal, the D.C. Circuit affirmed the judgment in all respects
relative to the ADEA claims. Plaintiffs argued that the Lilly Ledbetter Fair Pay Act of 2009 (“LLA”), which
applied to claims of “discrimination in compensation” pending on or after May 28, 2007, made the claims
timely. Section 4 of the LLA provides that an unlawful practice occurs, with respect to discrimination in
compensation in violation of the ADEA, when a discriminatory compensation decision or other practice is
adopted. Plaintiffs argued that the decision not to promote was an “other act” because as a result of that
decision they received significantly less than they would have as a partner. The D.C. Circuit agreed with
Defendant’s position that in employment law the phrase “discrimination in compensation” meant paying
different wages or providing different benefits to similarly-situated employees and not promoting one
employee over another to a more remunerative position. Id. at 374. The D.C. Circuit reasoned that
“compensation decision or other practice” did not refer to the decision to promote one employee but not
another to a more remunerative position. Id. at 375. The D.C. Circuit determined that this meaning was
also evident from the intent of Congress to overrule the Supreme Court’s decision in Ledbetter v. Goodyear
Tire & Rubber Co., 550 U.S. 618 (2007), which was a pay discrimination case. The fact that Congress
drafted and passed the LLA specifically to overturn Ledbetter strongly suggested to the D.C. Circuit that the
statute was directed at the specific type of discrimination involved in that case and not to other unspecified
types of discrimination in employment. The D.C. Circuit therefore concluded that the decision whether to
promote an employee to a higher paying position was not a “compensation decision or other practice” and
further that Plaintiffs’ failure-to-promote claim was not a claim of “discrimination in compensation.” Id. at
375.

(viii) Involuntary RIF Collective Action Litigation

Aliotta, et al. v. Bair, 614 F.3d 556 (D.C. Cir. 2010). Plaintiffs, a group of former employees of the
Federal Deposit Insurance Corporation (“FDIC”), brought an action alleging that the FDIC’s management
violated the ADEA by targeting older employees in a series of downsizings implemented between 1998 and
2005. The FDIC is an independent federal agency that insures federal bank and savings and loan
deposits. FDIC’s workload – especially the workload of the Division of Resolutions and Receiverships
(“DRR”) – was highly correlated with the state of the banking industry; when bank failures increased,
FDIC’s workload increased, and when bank failures decreased, FDIC’s workload decreased. On August 6,
2004, FDIC CEO John Bovenzi sent an e-mail to all FDIC employees outlining preliminary conclusions
related to the 2005 planning and budget formulation process, evaluating industry and technological trends,
and forecasting the need for greater agility and adaptability by FDIC. Bovenzi warned that some divisions
and offices within the FDIC might reduce overall staffing levels, while others might have workload
requirements or skill set imbalances that warranted filling selected vacancies. Two weeks later, DRR
Director Mitchell Glassman sent a follow-up memorandum to his division’s employees confirming the
FDIC’s view that changes in the banking industry, advances in technology, and workflow improvements
had led to declining workload and excess staff, which may result in downsizing. This communication was
followed by a string of e-mails forecasting reductions of 500 to 600 positions, and predicting an involuntary
reduction-in-force (“RIF”). In October 2004, the FDIC informed staff it planned to reduce the DRR
workforce by 53%, from 515 to 240 positions, and that buy-outs would be offered to all permanent DRR
employees, as well as to employees throughout the FDIC on a more limited basis. The offer would include
a cash payment equal to 50% of the employee’s total annual salary, the ability to combine the buy-out, with
regular or early retirement, and no restrictions on the employee’s ability to seek employment in another
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federal agency. The buy-out period would last from November 2004 to May 2, 2005. Glassman’s
memorandum also informed DRR employees they would have the opportunity to apply for crossover
opportunities with the Division of Supervision and Consumer Protection (“DSC”) through the Agency’s
Corporate Employee Program (“CEP”). Lastly, Glassman explained that the RIF would be implemented
during 2005 to involuntarily separate any remaining surplus DRR employees. More than 575 FDIC
employees applied for and accepted the buy-out, of which 132 were DRR employees, and another 73 DRR
employees transferred to other divisions. As of June 30, 2005, 312 permanent DRR employees were
subject to the RIF; 56.1% of them were over age 50. Those employees who had resigned or retired before
June 2005 in connection with the buy-out program were not considered in the RIF process. 63 DRR
employees were selected for involuntary termination and received RIF Notices terminating their
employment, effective September 3, 2005. The FDIC terminated 53 of those 63 employees, 7 retired in
lieu of separation, and 3 voluntarily resigned after receiving a specific RIF notice; 233 DRR employees
remained after the RIF. The parties filed cross-motions for summary judgment and the District Court
granted the FDIC’s motion for summary judgment. On appeal, the D.C. Circuit affirmed. The D.C. Circuit
noted that Plaintiffs’ alleged theory of a pattern or practice of discrimination spanned almost a decade.
Plaintiffs alleged that certain remarks made by the FDIC’s management were hostile to older employees,
that buy-out offers and RIFs in 2002, 2003, and 2004 were specifically designed to reduce the number of
older employees and that the complete sequence of events showed that discrimination against employees
over the age of 50 was the regular rather than the unusual practice at the FDIC. In their motion for partial
summary judgment, Plaintiffs focused only on the 2004-2005 buy-out, and did not point to any policy or
other employment decisions targeting or adversely affecting older employees. The FDIC sought to rebut
Plaintiffs’ prima facie case by offering a legitimate, non-discriminatory explanation for the RIF that it was
implemented to respond to decreased workload in DRR due to the improved health of the banking industry
and to improve FDIC’s responsiveness and efficiency. The D.C. Circuit found that Plaintiffs offered no
evidence refuting the FDIC’s claims that the RIF targeted the DRR because of the division’s reduced
workload caused by the improved conditions in the banking industry. The FDIC’s rebuttal also included an
attack on the class members’ statistical methodology. The FDIC argued that the buy-out employees
should not be included in Plaintiffs’ disparate impact analysis and submitted reports from its own statistical
expert refuting their methodology. The D.C. Circuit found that Plaintiffs’ prima facie case was irrelevant
because the FDIC had satisfied its rebuttal burden, and that Plaintiffs did not offer evidence that was
sufficient to demonstrate the FDIC’s non-discriminatory reason for the RIF was a pretext. In their disparate
impact claim, Plaintiffs argued that the 2005 RIF had a discriminatory impact against Plaintiffs and other
employees over the age of 50 by offering statistical evidence to support their claim. The D.C. Circuit noted
that in order for Plaintiffs to show a disparate effect on older workers, they must combine the effects of the
involuntary terminations resulting from the 2005 RIF with the effects of the voluntary retirements from the
2004-2005 buy-out offers. The D.C. Circuit, however, agreed with the District Court’s conclusion that
Plaintiffs’ proposed evidence could not include the statistics of a group of employees who, because they
voluntarily accepted a buy-out, suffered no adverse employment action. The D.C. Circuit explained that
with the possible exception of a few individual employees who claimed the size of the reduction and the
veterans and seniority preferences of their co-workers guaranteed they would not survive the RIF,
employees considering whether to accept the buy-out could do no more than speculate that they might be
terminated. Furthermore, employees were not pressured into accepting the offer. The D.C. Circuit
observed that without the inclusion of the voluntary terminations, Plaintiffs’ claims of discrimination
collapsed, and that the statistical impact of the RIF terminations revealed a disparate effect on younger, not
older, employees. In addition to presenting their flawed statistical analysis, Plaintiffs argued that certain
statements made by FDIC officials raised an inference of discriminatory bias against older employees.
However, because Plaintiffs failed to offer evidence that these statements were actually made, the D.C.
Circuit rejected Plaintiffs’ argument and affirmed the order of summary judgment.
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(ix) ADEA Collective Action Litigation Over Cash Balance Plans

Jensen, et al. v. Solvay Chemicals, Inc., 2010 U.S. App. LEXIS 18727 (10th Cir. Sept. 7, 2010).
Plaintiffs, a group of current and former employees who were 40 years and older, brought an action against
Defendant, alleging that Solvay converted its pension plan to a cash-balance plan in violation of the ADEA
and ERISA. Plaintiffs participated in the Solvay America Companies’ Pension Plan before January 1, 2005
(the “old plan”), and since that date had been subject to the plan’s Retirement Account Balance Formula
(the “new plan”), a type of formula known as a cash-balance formula. Before 2005, Solvay’s pension plan
determined the annual retirement benefit for an employee retiring at 65 by multiplying the employee’s years
of qualified service by a percentage of the employee’s highest average five-year compensation. If the
employee took retirement benefits before age 65, benefits were reduced based on age, although there was
no reduction for those retiring after reaching age 55 whose age plus service totaled at least 85. On
January 1, 2005, Solvay’s plan switched to a cash-balance formula. In September 2004, Solvay had sent
materials about the plan change to its employees. Under the new plan, each employee had a hypothetical
retirement account, which credited every quarter with a pay credit, and an interest credit, and the employee
could take the account balance as a single lump-sum payment, or could take the balance as a monthly
annuity whose value was the actuarial equivalent of the account balance when the annuity began, at
whatever the employee’s age at that time. Plaintiffs were concerned that under the new plan employees
who continued to work for Solvay would not receive as large a pension as they would have if Solvay had
retained the old plan, and employees who continued to work for Solvay might have to work several years
before their early-retirement benefit increased beyond what had been vested on the date of the plan
conversion. Plaintiffs referred to this as the wear-away period. According to Plaintiffs, both of these
consequences affected older employees more than the younger employees. Solvay moved for summary
judgment on all six claims, and Plaintiffs sought partial summary judgment on their claim that Defendant
violated § 204(h) of ERISA by not adequately disclosing that the benefit-accrual rate was reduced under
the new plan, that the reduction was a function of age, that early-retirement subsidies were eliminated, and
that employees would suffer a wear-away period. The District Court granted Solvay’s motion. On Plaintiffs
appeal, the Tenth Circuit partially affirmed the judgment, and remanded the case for further proceedings on
the ERISA claim. Plaintiffs contended that Solvay violated § 204(h) of ERISA and its implementing
regulation, which require notice of significant reductions in benefit-accrual rates; § 102 and its
implementing regulation, which require a summary of any material modification to the plan; and
§ 404(a)(1), which, according to Plaintiffs, imposed a general fiduciary duty that can require plan
administrators to disclose information not specifically mandated by ERISA. On the question of § 204(h)
notice, the Tenth Circuit found that the failure to mention that the reduction in the rate of future accruals
was more severe for older employees violated no provision of the regulation. The Tenth Circuit, however,
found that the failure to disclose how early retirement benefits were calculated before and after the cash
balance amendment violated § 204(h). Accordingly, the Tenth Circuit concluded that whether Plaintiffs
were entitled to relief depended on whether there was an egregious failure in compliance, and remanded
the case to resolve that issue. The Tenth Circuit also rejected Plaintiffs’ contention that the notice was
inadequate because it did not include the required information from which individuals could determine
whether they would be subjected to wear-aways. Likewise, the Tenth Circuit granted summary judgment
on Plaintiffs’ remaining ERISA claims. As to their age discrimination claims, Plaintiffs claimed that Solvay’s
conversion to a cash-balance formula violated § 4(a) of the ADEA, which makes it unlawful for employers
to fail or refuse to hire or to discharge any individual or otherwise discriminate against any individual with
respect to his compensation, terms, conditions, or privileges of employment because of such individual’s
age. Defendant argued that § 4(i)(4) of the ADEA barred Plaintiffs’ claim because Plaintiffs did not
challenge the District Court’s ruling that Solvay’s plan complied with § 4(i), and Plaintiffs did not contest
that their ADEA wear-away claim related to benefit accrual under Solvay’s Plan. Plaintiffs argued that they
were making a disparate impact claim under the ADEA, not a disparate treatment claim, and that § 4(i)(4)
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barred only disparate treatment claims. The Tenth Circuit noted that disparate treatment occurs when an
employer simply treats some workers less favorably than others because of a certain characteristic, such
as race or age; disparate impact, on the other hand, involves employment practices that are facially neutral
in their treatment of different groups but in fact fall more harshly on one group than another and cannot be
justified by business necessity. The Tenth Circuit reasoned that Plaintiffs’ contention was not persuasive
insofar as they argued that the distinction was relevant to § 4(i)(4), since nothing in the statutory language
supported it. On the contrary, § 4(i)(4) provides that compliance with § 4(i) constitutes compliance with the
requirements relating to benefit accrual. Plaintiffs claim was raised under § 4, and compliance with § 4(i)
satisfied § 4. Plaintiffs also argued that § 4(i) does not regulate early retirement benefits. Plaintiffs relied
on § 4(i)(6), which states that “[a] plan shall not be treated as failing to meet the requirements of paragraph
(1) solely because the subsidized portion of any early retirement benefit is disregarded in determining
benefit accruals. . . .” According to Plaintiffs, this language meant that subsidized early-retirement benefits
fell outside § 4(i)’s scope, but that a 1990 amendment clarified that they fell within the scope of § 4(a). The
Tenth Circuit determined that § 4(a) bars age discrimination against employees with respect to
compensation, terms, conditions, or privileges of employment, and the amendment stated that the term
“compensation, terms, conditions, or privileges of employment” encompasses all employee benefits,
including such benefits provided pursuant to a bona fide employee benefit plan. Id. at *53. Plaintiffs
asserted that the 1990 amendment brought subsidized early-retirement benefits (which were not within
§ 4(i)’s scope, but within § 4(a)’s scope). In rejecting Plaintiffs’ contention, the Tenth Circuit reasoned that
Plaintiffs’ analysis contradicted the statutory language of § 4(i). Accordingly, the Tenth Circuit rejected
Plaintiffs’ ADEA claim and affirmed the granting of Defendant’s motion for summary judgment.

Tomlinson, et al. v. El Paso Corp., 2010 U.S. Dist. LEXIS 74903 (D. Colo. July 26, 2010). Plaintiffs
brought a putative class action alleging that El Paso Corp. and El Paso Pension Plan (collectively “El
Paso”) set the initial cash balance accounts for older, longer-service employees at levels significantly below
the value of their accumulated annuities under a final average pay plan in violation of the ADEA. El Paso
converted its benefit pension plan based on a final average pay formula (“old plan”) to one based on a cash
balance formula (“amended plan”). The amount of a retiree’s monthly pension under the old plan was
based upon their years of credited service and a final average of salary, whereas under the amended plan,
the pension was based upon credits the employees accumulated throughout their years of service. During
the transition period, participating employees accrued benefits under both the new and old plans, and
retiring employees could elect whichever option benefited them the most. Once the transition period
expired, retirees could still choose either option, but the old plan was frozen at whatever benefits an
employee had earned at the end of transition period, and benefits would continue to accrue under the cash
balance plan. Due to the transition, overall benefits for some workers did not grow until cash balance
benefits caught up to and exceeded the frozen benefits due under the old formula (called the “wear-away”).
Plaintiffs alleged that the freezing of old plan accruals discriminated against older workers in violation of the
ADEA. The Court granted El Paso summary judgment on Plaintiffs’ ADEA claims. The Court agreed with
El Paso’s reliance on Hurlic v. Southern California Gas Co., 539 F.3d 1024 (9th Cir. 2008), and opined that
under the ADEA, claims relating to the reduction of the rate of an employee’s benefit accrual, such as the
effect of the wear-away, were governed in the first instance by 29 U.S.C. § 623(i). The Court opined that
as the cash balance plan complied with § 623(i), Plaintiffs’ claim could not be brought under § 623(a). The
Court found that in Hurlic, the Ninth Circuit had opined that § 623(i)(1)(A) of the ADEA mirrors
§ 204(b)(1)(H)(i) of ERISA and that the two are intended to have an identical meaning. Relying on the
Ninth Circuit’s determination in Hurlic that the cash balance plan and the accruals thereunder did not
violate § 204(b)(1)(H)(i) of ERISA, the Court opined that the cash balance plan did not violate parallel
provisions of the ADEA. Plaintiffs argued that as the ADEA prohibited age discrimination in all forms of
employee benefits, a claim based on periods of wear-away, if not covered by § 623(i), must be covered by
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some other section. Plaintiffs relied on Engers v. AT&T, Inc., 2007 U.S. Dist. LEXIS 23021 (D.N.J.
Mar. 29, 2007) (“Engers I”), to support their position that § 623(i) did not necessarily control. Engers I had
denied a motion to dismiss an ADEA claim relating to pension benefit accruals brought under § 623(a) on
the basis that benefit accrual issues could arise under sub-sections other than § 623(i), and as the question
of the plan’s compliance with § 623(i) had not yet been resolved. The Court disagreed with Plaintiffs’
interpretation and remarked that § 623(i) does not prohibit all differences in pension benefits among
employees of different ages, but rather makes unlawful an employer’s cessation or reduction in the rate of
an employee’s benefit accrual because of age. The Court observed that the terminology in ERISA and the
ADEA meant that Congress intended only to regulate the rate that an employee’s benefits increased rather
than the participant’s total accrued benefit. The Court found that the cash balance plan did not reduce the
rate of an employee’s benefit accrual because of age; under the plan, El Paso gave older employees as
many interest credits as younger employees, and gave higher pay credits to employees based on age and
years of service, and the ADEA was not necessarily implicated as the rate of credits deposited in the
accounts were not reduced. The Court reasoned that Engers I did not address the legislative intent behind
the enactment of § 623(i), but rather looked at legislative history in connection with the adoption of
amendments to § 623(f)(2), which occurred after § 623(i) was adopted. The Court opined that a
subsequent ruling – in Engers v. AT&T, Inc., 2010 U.S. Dist. LEXIS 56881 (D.N.J. June 7, 2010) (Engers
II) – had resolved any ambiguity it left regarding the interaction of § 623(a)(4) and (i)(4), stating that even if
Plaintiffs asserted a claim under § 623(a)(4), judgment should be entered in favor of Defendant if the plan
complied with the requirements of § 623(i)(4). Engers II further addressed the issue of the plan’s
compliance with § 623(i)(4) under a summary judgment standard, and had concluded that the wear-away
did not violate § 623(i)(4) as the rate of benefit accruals did not cease or reduce because of age. The
Court found that because compliance with § 623(i)(4) amounted to compliance with the ADEA, El Paso’s
cash balance plan did not violate the ADEA, and accordingly granted El Paso’s motion for summary
judgment.

(x) Discovery Issues In ADEA Collective Actions

Ribble, et al. v. Kimberly-Clark Corp., 717 F. Supp. 2d 820 (E.D. Wis. 2010). Plaintiffs, a group of
former employees, brought an action alleging age discrimination in connection with several reductions-in-
force (“RIFs”) undertaken by Defendant between 2005 and 2009. Plaintiffs propounded an interrogatory to
Defendant seeking information relative to 50 RIFs, which were not part of the RIFs at issue in this action
but which took place during the class period. Claiming that the information sought had no bearing on the
claims in the case, Defendant refused to provide the information in discovery. Plaintiffs then filed a motion
to compel which the Court granted. The Court held that the Older Workers Benefit Protection Act
(“OWBPA”), 29 U.S.C. § 626(f)(1)(A)-(H), allows employers to obtain waivers from employees for
discrimination claims, but employees must be provided with enough information about their decision such
that their waivers can be deemed knowing and voluntary. Before executing a valid waiver as part of a
severance agreement, the employee must be told the class, unit, or group of individuals to which the
severance program applies, and told the ages and job titles of those who were selected for termination as
well as those who were not. Under 29 C.F.R. § 1625.22(f)(4)(vi), individuals terminated in subsequent
programs must be informed about the ages and job titles previously terminated and retained within their
decisional unit, i.e., within their class, unit, or group. The Court reasoned that the purpose of using
decisional units to evaluate RIFs is that some practical, organizational framework is needed to group
similarly-situated employees into a logical pool of employees from which the employer made its RIF
decision. Defendant argued that the 50 RIFs about which Plaintiffs sought information had no bearing on
the seven or eight RIFs at issue here because Plaintiffs were all part of different decisional units. The
Court found that Defendant’s description of the decisional units could not be taken at its face value
because it could be self-serving. The Court maintained that if an employer’s description of decisional units
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is taken at face value, employees would be inclined to conclude that no discrimination has occurred and
will sign the waivers. Thus, a company might be tempted to broaden its stated decisional unit beyond its
legitimate scope to include a number of token older (retained) workers who were not actually a part of the
decision-making process, and to include the same older employees in retention lists under one or more
other RIFs. The Court reasoned that the only way to evaluate the composition of the proper decisional
units is to look at all the RIFs that occurred during the relevant period. The Court thus found that the
information on the 50 RIFs could shed light on whether Defendant’s self-described decisional units for the
RIFs at issue were accurate categorizations reflective of how Defendant actually made its decisions.
Because the discovery was burdensome and broad, the Court remarked that it might give Plaintiffs
tremendous leverage over Defendant; thus, while the Court granted Plaintiff’s motion to compel, it
suggested that if the discovery got out of hand, Defendant could move for a protective order.
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Fair Labor Standards Act (“FLSA”) collective action litigation continued at a rapid pace in 2010. FLSA
collective actions were filed more frequently than all other types of workplace class actions. FLSA
collective actions and wage & hour state law-based class actions filed in federal court resulted in more
rulings than any other type of workplace litigation.

While in Title VII class actions the courts undertake a “rigorous analysis” required by U.S. Supreme Court
decisional law for determining class-worthiness under Rule 23, courts have continued the trend of utilizing
a two-step process for determining certification in FLSA collective action cases. Under the first step of this
approach, known as “notice” or “conditional” certification, courts generally impose a much lighter burden on
plaintiffs to obtain conditional certification and to authorize a notice being sent to all putative class
members. It is only at a second stage proceeding, usually when considering a motion to decertify after
discovery has been taken, that courts apply a more rigorous analysis of the evidence offered by plaintiffs.

A prominent issue which saw significant litigation in 2010 is whether a case alleging violations of state
wage & hour laws may simultaneously proceed in federal court as a Rule 23 class action alongside an
FLSA collective action. Courts often are concerned about confusion that may result from class members
receiving successive opt-in (collective action) and opt-out (class action) notices in such “hybrid” cases;
whether or not a class action is a superior method for adjudicating state law wage & hour claims when such
cases also include an FLSA claim covering the same conduct; and what effect a class member’s failure to
opt-in to an FLSA collective action should have on his or her state law claim and the class as a whole.

A. Cases Certifying Or Refusing To Certify FLSA Collective Action Claims

(i) First Circuit

Overka, et al. v. American Airlines, Inc., 265 F.R.D. 14 (D. Mass. 2010). Plaintiffs, a group of skycaps
handling luggage curbside at airports, brought common law claims of tortious interference with contractual
or advantageous relationship and unjust enrichment, alleging that Defendant imposed a $2 per bag charge
for curbside check-in services for which the skycaps had traditionally received passengers’ tips. The
District Court certified a nationwide class as to the issue of liability except Louisiana-based Plaintiffs’
tortious interference claim. The Court first found that Plaintiffs met the numerosity requirement because
several hundred skycaps worked for Defendant at eighty-five airports across the nation. Second, the
District Court observed that the commonality requirement was met because the $2 charge was
implemented uniformly in Defendant’s terminals nationwide, and a common scheme affected the skycaps
working throughout the country in a similar way. Third, the Court opined that the claims brought by
Plaintiffs were typical for all class members and were recognized in some form in all jurisdictions and
therefore available for all skycaps. Finally, while examining the adequacy requirement, the District Court
observed that aside from barring a few named Plaintiffs – who had already obtained a judgment in a
related case entitled DiFiore v. American Airlines, Inc., 454 Mass. 486 (2009) – the remaining named
Plaintiffs could represent the class as their interests were similar to all other class members. Plaintiffs
argued that under Rule 23(b)(3), common issues predominated over individual issues because common
law claims for unjust enrichment in all jurisdictions at issue were substantially similar. The Court agreed
with Plaintiffs and referred to In Re Relafen Antitrust Litigation, 221 F.R.D. 278-80 (D. Mass. 2004), which
held that common law claims for unjust enrichment were substantially similar in most states because the
three core requirements which originated from equitable principles set forth in the Restatement (Third) of
Restitution and Unjust Enrichment were common to all the jurisdictions. The Court analyzed the laws of
the thirty-four jurisdictions and found that all states required: (i) enrichment of the Defendant at the expense
of Plaintiffs; (ii) Defendant retained the benefit; and (iii) that retention of the benefit without payment caused
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injustice. The District Court thus observed that overall there were only a few differences with respect to
claims for unjust enrichment between states that could be addressed by way of special questions to the
jury, such as whether Defendant knew and appreciated the benefit; whether the benefit was conferred
gratuitously; and whether other remedies were available for Plaintiffs. Regarding their tortious interference
claim, Plaintiffs relied on the definition in Restatement (Second) Torts, § 766B, identifying as its core the
existence of a prospective business relationship; Defendant’s knowledge of the prospective relationship;
Defendant’s intentional and improper interference causing breach of the relationship; and damage to
Plaintiffs. Defendant argued that there were numerous differences between the standards of each state
and that only two states had expressly adopted the Restatement’s formulation. The Court noted that
because all states except Louisiana recognized that not only existing, but also prospective business
relationships were protected from tortious interference, the Louisiana-based Plaintiffs were right to not
bring a claim for tortious interference. The Court stated that the requirement of several states that the
prospective relationship be with an identifiable party could be addressed through a special question to the
jury. The Court also observed that it was not a significant difference that some states specifically required
that Defendant had knowledge of the prospective business relationship while others did not because this
requirement was subsumed by the requirement that Defendant intended to interfere with the relationship.
The Court likewise observed that although there were linguistic differences, all the states required proof
that Defendant improperly and intentionally interfered with the relationship. The Court, however, noted that
some material differences between the respective state laws regarding the element of intentional and
improper interference could be accommodated by way of special questions to the jury, including whether
there was independent wrongful conduct by Defendant; whether Plaintiffs had prospective business
relationships with an identifiable party or group of parties; whether Defendant’s sole motive was to harm
Plaintiffs; and whether Defendant’s actions were without justification. Finally, with respect to the damages
requirement, all the states required that Plaintiffs actually suffered damages. The Court agreed with
Defendant that if individual damages had to be calculated, individual issues would predominate and the
case would become unmanageable; thus, the Court certified the nationwide class only as to liability.
Further, to the issue of superiority, the Court opined that because Defendant no longer charged the
questionable fee, individual or even state-wide class lawsuits were unlikely and the nationwide class action
would enhance the likelihood of recovery for all skycaps.

Travers, et al. v. JetBlue Airways Corp., 2010 U.S. Dist. LEXIS 103419 (D. Mass. Sept. 30, 2010).
Plaintiffs, a group of skycaps, brought an action under the FLSA alleging that Defendants JetBlue Airways
and Flight Services and Systems (“FSS”) paid them a base wage that was less than the federal minimum
wage. Plaintiffs brought a motion for class certification, while JetBlue and FSS brought motions for
summary judgment. The Court denied JetBlue’s motion for summary judgment because disputed facts
existed as to whether JetBlue or FSS had the authority to discipline Plaintiffs and direct their daily
performances. At the same time, the Court granted FSS summary judgment on the minimum wage claims
raised by the named Plaintiffs because they failed to establish a tip credit violation. The Court noted that
Plaintiffs’ theory to establish a tip credit violation did not prove that employees were subjected to a policy
that actually resulted in a divestiture of tips. The Court also determined that Plaintiffs’ theory did not
support their contention that they were only required to show that employees had been subject to a policy
which might have resulted in divestiture of tips. The Court, however, denied FSS’ summary judgment as to
the minimum wage claims raised by other named Plaintiffs because disputed facts existed as to whether
other named Plaintiffs voluntarily or involuntarily shared or turned over tips when they covered the $2
curbside check-in-fee. Finally, the Court denied Plaintiffs’ motion to conditionally certify a class of all
individuals throughout the country who had worked as skycaps at JetBlue terminals at any time in which
the $2 curbside check-in fee was in effect and been paid less than the federal minimum wage. The Court
found that Plaintiffs failed to show the existence of similarly-situated skycaps at JetBlue terminals outside



Annual Workplace Class Action Litigation Report: 2011 Edition

Seyfarth Shaw LLP 107

of Boston, and there was no evidence in the record that skycaps at JetBlue terminals outside of Boston
were paid below federal minimum wage as tipped employees. The Court also found that there was no
evidence that skycaps at JetBlue terminals outside of Boston covered, or were subjected to a policy
requiring them to cover, shortages from their tips. The Court also concluded that there was no evidence in
the record that suggested that other contractors at JetBlue terminals outside of Boston held their skycaps
personally liable for shortages.

(ii) Second Circuit

Aros, et al. v. United Rentals, Inc., 269 F.R.D. 176 (D. Conn. 2010). Plaintiff, an operations manager,
brought an FLSA collective action alleging that Defendants misclassified him and other operation
managers as exempt from overtime wages although the work he performed was mostly “inside sales”
requiring “little skill and no capital investment.” Id. at 179. Plaintiff brought a motion for conditional
collective action certification. The Court declined to consider Defendants’ argument that Plaintiff’s
declaration submitted in support of the motion was not credible because the Court was not required to
resolve factual disputes, decide substantive issues on the merits, or make credibility determinations at the
conditional certification stage. For the same reason, the Court found it inappropriate to consider the
declarations submitted by Defendants in an effort to prove that the potential collective action members
were not similarly-situated. The Court likewise refused to deny the motion for conditional certification on
the basis that no potential Plaintiffs had opted-in because, as held in Amendola v. Bristol-Myers Squibb
Co., 558 F. Supp. 2d 459 (S.D.N.Y. 2007), Plaintiffs are not required to show that putative members of the
collective action were interested in joining the lawsuit in order to obtain authorization for notice of the
collective action. The Court refused to deny Plaintiff’s motion on the basis that Plaintiff did not file his
§ 216(b) written consent form prior to – or at the same time as – his motion for conditional certification.
Assuming that the statute of limitations was tolled on July 15, 2010, when the written consent form was
filed, the Court held that the lawsuit was timely because it was brought for alleged willful and intentional
violations of the FLSA, which allowed for broad remedial relief. The Court found that Plaintiff did not
expressly disavow Defendants’ operations manager job description or decline to rely on it as evidence, and
instead stated that he performed many of the operations manager’s job duties. The Court also found that
Plaintiff’s complaint challenged Defendants’ company-wide policy of classifying operations managers as
ineligible for overtime pay. The Court, therefore, found that Plaintiff did not completely disavow his
employer’s description of his role, but instead claimed that he and all putative class members were injured
by the same policy-designation as exempt from the FLSA. The Court noted that Plaintiff presented
evidence showing that: (i) operations managers were classified by Defendants as exempt from overtime
wages; (ii) Defendants’ operations managers nationwide were subject to the same job description,
performed the same essential duties and responsibilities, and were required to have the same job
qualifications; and (iii) Defendants considered only the employee’s job title in deciding whether to
characterize an operations manager as exempt from overtime pay. The Court found that Defendants made
a blanket determination that all operations managers were denied overtime pay. The Court observed that
Defendants’ argument that operations managers had exempt job duties went to the merits of the case and
therefore it declined to address this defense at the conditional certification stage. The Court found that
Plaintiff was similarly-situated to the members of the prospective collective action by presenting the Court
with his own declaration, deposition testimony, and the job description that Defendants admitted was
applicable to all of their operations managers. Further, to show that the proposed collective action
members were similarly-situated with respect to pay provisions, Plaintiff had presented deposition
testimony that operations managers were compensated using salary ranges created at the corporate level
and were denied overtime pay without individual inquiry. Finally, the Court concluded that Plaintiff had
made a sufficient showing that he and the putative collective action members were similarly-situated. For
these reasons, the Court granted Plaintiff’s motion for conditional certification of a collective action.
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Barrus, et al. v. Dick’s Sporting Goods, Inc., 2010 U.S. Dist. LEXIS 79014 (W.D.N.Y. Aug. 4, 2010).
Plaintiffs, a group of employees, brought an action against Defendants, alleging violations of the FLSA,
state law statutory claims (of 36 states), ERISA, and the Racketeer Influenced Corrupt Organization Act
(“RICO”). The Court denied certification of the state common and statutory law claims as a class action,
dismissed Plaintiffs’ common law claims seeking unpaid overtime as preempted by FLSA, and dismissed
Plaintiffs’ ERISA and RICO claims. The Court agreed with Defendants that Rule 23(a)’s commonality
requirement, or Rule 23(b)(3)’s predominance or superiority requirements, could not be satisfied because
Plaintiffs’ state law claims would break down into innumerable state-specific issues (of 36 state laws) that
could not be tried commonly across the class, which would create incurable case management problems.
Although Plaintiffs characterized the common issue as whether employees worked hours for which they
were not paid, i.e., working off-the-clock, the Court determined that the state laws at issue did not always
automatically create liability on the part of the employer. The Court was not persuaded by Plaintiffs’
argument that the Court could apply one state standard to all the common law claims of all the potential
class members. In addition, the Court concluded that certification of the state law causes of action was not
feasible because, even upon brief review, the differences between the law of the 36 different jurisdictions
made certification inappropriate. The Court also rejected Plaintiffs’ argument that sub-classes be created,
observing that Plaintiffs did not explain how jury instructions and testimony could be compartmentalized to
ensure the jury applies the proper law to the evidence for each individual sub-class. Thus, the Court
determined that Plaintiffs had not demonstrated that the governing laws in the 36 state jurisdictions were
substantially similar, or that a common issue predominated.

Cohen, et al. v. Gerson Lehrman Group, Inc., 686 F. Supp. 2d 317 (S.D.N.Y. 2010). Plaintiff, a former
research associate employed by Defendant, a financial consulting firm, alleged that Defendant unlawfully
classified its research associates as exempt from overtime requirements under the FLSA and the New
York Labor Law (“NYLL”). Defendant filed a motion to dismiss Plaintiff’s NYLL claim, and Plaintiff brought
a motion for collective action certification of his FLSA claims. Defendant argued that Plaintiff’s NYLL class
claims were barred under New York CPLR 901(b) because it provides that statues imposing penalty are
barred to be proceeded as class actions. The Court, however, observed that cases beginning with
Pesantez v. Boyle Environmental Services, Inc., 251 A.D.2d 11 (1st Dep’t 1998), have upheld the validity of
class actions asserting NYLL claims because any party who elects to seek liquidated damages – a
“penalty” within the meaning of CPLR 901(b) – may opt-out of the class. Id. at 322. Defendant also
argued that an opt-out class under the NYLL conflicted with the FLSA’s opt-in requirement and therefore
was preempted. The Court rejected this argument on the basis of Overnite Transportation Co. v. Tianti,
926 F.2d 220, 222 (2d Cir. 1991), which rejected a preemption challenge because the FLSA explicitly
permits states to mandate greater overtime benefits than those recognized in the FLSA, and Defendant
had not provided any basis to depart from it. Defendant also challenged the class-based allegations for
failing to meet the requirements of numerosity, superiority and adequacy, which the Court found premature
because Plaintiff had not yet moved for class certification. As to Plaintiff’s motion for conditional certification
of the FLSA action, Defendant contended that the duties of the research associates varied from person to
person and a fact-intensive scrutiny was required to determine whether each research assistant fell within
the administrative exemption to the FLSA. The Court observed that in the conditional certification stage, it
makes a preliminary determination based on Plaintiff’s pleadings and affidavits as to whether potential opt-
in Plaintiffs are similarly-situated to the named Plaintiff and that Plaintiff need only make a modest factual
showing that he and the class were victims of a common policy or plan that violated the law. Defendant
submitted the affidavits of twelve research associates, who variously asserted that their own job
responsibilities varied from those described by Plaintiff. Citing Francis v. A & E Stores, Inc., 2008 U.S.
Dist. LEXIS 83369 (S.D.N.Y. Oct. 16, 2008), which granted preliminary certification of a proposed collective
action despite Defendant’s affidavits asserting that employee responsibilities varied despite a common job
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title, the Court found that Plaintiff needed only to establish that job duties were similar, not identical, and
that it would be inappropriate to rely on Defendant’s affidavits at an early stage of litigation, prior to the
affiants’ availability for deposition. The Court also cited Damassia v. Duane Reade, Inc., 2006 U.S. Dist.
LEXIS 73090 (S.D.N.Y. Oct. 5, 2006), which determined that the affidavits from 56 individuals (which
Defendant had produced), asserting that their job responsibilities differed from those claimed by Plaintiffs,
was a premature argument on the merits. Accordingly, the Court refused to consider Defendant’s factual
assertions at the preliminary stage. Plaintiff’s complaint quoted Defendant’s official description of the
research associate position, common hiring criteria for research associates and essentially the same
prescribed duties of the research associates. Plaintiff also referred to the fact that the job reclassification
memorandum announcing eligibility for overtime compensation was circulated only to the research
associates, thus indicating that Defendant itself classified its research associates as members of a
common group for compliance purposes under FLSA. Relying on Damassia, the Court observed that
where there is evidence that the duties of the job are largely defined by comprehensive corporate
procedures and policies, certification is appropriate despite arguments about individualized differences in
job responsibilities. The Court, therefore, concluded that the complaint’s allegations and Plaintiff’s affidavit
were sufficient to warrant conditional certification of Plaintiff’s FLSA claims under 29 U.S.C. § 216(b).

Cruz, et al. v. Hook-Superx, LLC, 2010 U.S. Dist. LEXIS 81021 (S.D.N.Y. Aug. 5, 2010). Plaintiffs, a
group of current and former Assistant Managers (“ASMs”) in Defendants’ CVS stores, brought an action
under the FLSA and the overtime laws of six different states, alleging that Defendants unlawfully deprived
them of overtime wages and misclassified them as exempt executives. Plaintiffs moved for conditional
certification of their FLSA claims, and Defendants moved to preemptively deny class certification of the
state law claims. In support of their FLSA collective action certification motion, Plaintiffs provided
declarations of ASMs in over nine states and the District of Columbia, demonstrating that CVS stores were
centrally controlled through a corporate office in Rhode Island. The corporate office coordinated store
operations, required ASMs to partake in a uniform training program, which is used nationwide,
compensated ASMs with a weekly wage that did not increase with completed overtime hours, subjected
ASMs to the same work rules as non-exempt employees, and assigned ASMs clerical, non-exempt job
duties, including shelving merchandise, loading and unloading trucks, and working at the cash register.
The Court found that Plaintiffs’ declarations also demonstrated that store managers assigned work to
ASMs, that it was not part of the ASMs’ regular job duties to hire or fire employees or to raise or lower their
pay, and that CVS paid ASMs a set amount per week regardless of how many overtime hours they worked.
Defendants argued that the variety of ASM job duties demonstrated that the ASMs were not similarly-
situated. However, the Court granted Plaintiffs’ motion for conditional certification, finding that Plaintiffs’
declarations demonstrated that the ASMs were similarly-situated. Relative to Defendants’ motion to
preemptively deny class certification of the state law claims, Defendants argued that the variations among
the state laws that underlie the state claims defeated the predominance requirement under Rule 23(b)(3).
Based on Spencer v. Hartford Financial Services Group, Inc., 256 F.R.D. 284, 298 (D. Conn. 2009), the
Court remarked that there was no per se bar to multi-state class actions, and minor differences did not
defeat class certification. The Court found that Plaintiffs might satisfy predominance under Rule 23(b)(3),
where the fundamental elements of claims were substantially similar from state to state, or, at the very
least, Plaintiffs were entitled to discovery on this issue. Further, the Court determined that Plaintiffs’
allegation – that Defendants misclassified employees to escape overtime wage obligations – was identical
across all claims. The Court reasoned that the fundamental commonality among the claims would allow
Plaintiffs to use generalized, rather than individualized, proof. The Court concluded that prior to Plaintiffs’
bringing a Rule 23 motion, there was no basis for granting Defendants’ motion to deny class certification.

Cunningham, et al. v. Electronic Data Systems Corp., 2010 U.S. Dist. LEXIS 132127 (S.D.N.Y.
Dec. 14, 2010). Plaintiffs, a group of IT employees, brought a collective action under the FLSA, alleging
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that Defendant misclassified them as exempt and thus denied them overtime pay. The action consisted of
two cases consolidated for pretrial purposes, including Cunningham, et al. v. Electronic Data Systems
Corp., Case No. 06-CV-3530, and Steavens, et al. v. Electronic Data Systems Corp., Case No. 08-CV-
10409. The parties had conducted limited discovery in the Cunningham action on the issue of whether the
“function prong” of the FLSA’s air carrier exception applied. The Court then denied Defendant summary
judgment, finding that Defendant could not satisfy its burden in proving the “control prong.” Id. at *10. In
the Steavens action, the Court dismissed the ERISA claims, leaving only the FLSA claim, and then
transferred the action based on the “first-to-file” rule and Cunningham’s earlier filing date. Id. at *11-12.
Plaintiffs subsequently filed a consolidated motion seeking conditional certification of a collective action.
The Court partly granted Plaintiffs’ motion. At the onset, Defendant argued that the Court now had a
sufficient factual record to conduct the more searching inquiry typically done at the second stage analysis
of motion to certify collective actions, i.e., a more stringent factual determination as to whether the
members of the class were in fact similarly-situated, because Plaintiffs had already conducted some
discovery. The Court held that Defendant’s contention conflicted with the general practice in the Second
Circuit, which utilizes the first-stage certification analysis, a relatively lenient evidentiary standard
determination as to whether a collective action was appropriate, even where the parties had undertaken
substantial discovery. Noting that discovery in the present action was limited to the issues that arose on
the summary judgment motions and to that which was relevant to first-phase certification, the Court
determined to apply the more lenient first-stage test in considering Plaintiffs’ motion. The Court noted that
all Defendant’s employees were assigned a job code with five-digit numeric codes that corresponded to a
job title and a job description, and had a salary range. Defendant used these job codes as internal
employee classifications to ensure consistent treatment of its employees with respect to establishing the
market value of the responsibilities associated with and suggested salary range for their job codes, and
with respect to ensuring compliance with work-related employment laws and regulations. Plaintiffs were
seeking to certify three classes with exempt “job code,” including: (i) class A: service delivery job family –
consisting of systems administrators, telecommunications analysts, and service center analysts; (ii) class
B: technical delivery job family – consisting of infrastructure analysts, and information analysts; and (iii)
class C: corporate job family – consisting of information security analysts. Id. at *25. The Court found that
Plaintiffs had shown that potential Plaintiffs were classified as exempt pursuant to a common policy or
scheme, namely Defendant’s “job analysis” resulting in their classification as exempt. Id. at *30. The Court
noted that all of the proposed class members were paid on a salaried basis, classified as exempt, ineligible
for overtime pay, did not receive overtime pay, and their job codes determined their exempt status
throughout the United States. The Court thus concluded that Plaintiffs’ showing was sufficient to
demonstrate a common policy or scheme classifying employees as exempt. The Court noted that Plaintiffs
had shown that Defendant’s employees within a given job code shared the same job description, and that
Defendant relied upon these job codes in determining exemption status. Plaintiffs asserted that class A
members were similarly-situated to each other because they performed non-managerial technical support
work that did not involve running Defendant’s business; all class B members performed similar non-
managerial duties consisting of installing, maintaining, and/or supporting computer hardware and/or
software; and class C members were similarly-situated because they performed the same non-managerial
duties related to access to the computer networks, providing proper passwords or resetting the passwords
of the users of the networks, virus protection and quarantine of websites attacked by viruses, adding
websites to a firewall, installing virus protection and detecting and scanning for viruses. Plaintiffs submitted
that Defendant’s “job analysis system” was intended to ensure compliance with labor laws, including the
FLSA, and thus Defendant knew well that the job codes assigned to individuals on a prescribed, systematic
basis had significance for FLSA purposes. Id. at *33-34. Because Defendant itself assigned the job codes
to its employees, emphasizing both the FLSA exemption implications of incorrect matching and the
importance of creating a substantial match between actual duties performed and the job code assigned,
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the Court found that that the use of job codes to group similarly-situated Plaintiffs was appropriate. The
Court, however, found that it was inappropriate to certify classes by job family as sought by Plaintiffs. The
Court noted that a job family contained multiple job progressions. The Court determined that different job
progressions could not be included in a single class and it would be appropriate to certify each job
progression that Plaintiffs identified as containing potential Plaintiffs, rather than to certify classes by job
family. Accordingly, the Court subdivided class A into the job progressions of systems administrators,
telecommunications analysts, and service center analysts, and class B into infrastructure analysts and
information analysts. Because class C contained only a single job progression, the Court did not sub-
divide the class.

Edwards, et al. v. Publishers Circulation Fulfillment, Inc., 268 F.R.D. 181 (S.D.N.Y. 2010). Plaintiffs, a
group of present and former drivers who delivered newspapers for Defendant under their respective
independent contract agreements (“ICAs”), brought a class action alleging that Defendant improperly
misclassified them as independent contractors in violation of the New York Labor Law (“NYLL”). The Court
denied class certification, holding that Plaintiffs failed to establish the typicality and predominance
requirements. The ICAs and certain training materials showed that Defendant reserved the right to control
the manner in which Plaintiffs performed their tasks. Accordingly, Plaintiffs argued this evidence made
them employees rather than independent contractors and that their employee status could be proved on a
class-wide basis by this common evidence. The Court disagreed with Plaintiffs for two reasons. First, the
Court found that Plaintiffs misread pertinent case law authorities when contending that their employment
status was proven by the Defendant’s reserved right to control the drivers, as opposed to proof of whether
Defendant, in fact, controlled them. Second, the Court found that the evidence did not support Plaintiffs’
claim that the classification issue was subject to common proof. The Court noted that Bynog v. Cipriani
Group, Inc., 1 N.Y.3d 193 (2003), concluded that the critical inquiry in determining whether an employment
relationship exists pertains to the degree of control exercised by the purported employer over the results
produced or the means used to achieve the results. Thus, the Court found that the ICAs and training
materials were not dispositive in determining the degree of control that Defendant actually exercised over
each class member, and therefore were insufficient to show that there were common issues, that the
common issues predominated, or that the named Plaintiffs’ claims were typical of the class members. The
Court also determined that the amount of control that Defendant actually exercised over each driver
differed between class members, which bore directly on Defendant’s liability. The Court noted that under
the NYLL, the fact that Defendant had common goals for the drivers would not be a sufficient basis for
classifying them as employees; therefore, Plaintiffs relied on the ICAs, training materials, and their
depositions to show that Defendant reserved control over the means they used to accomplish those goal.
The Court observed that the ICAs were clear that the intended result of the employment was to provide
delivery service to subscribers and customers 365 days per year before a designated time each day. The
Court also remarked that the ICAs neither set Plaintiffs’ working hours nor prescribed the time they must
arrive at work. Thus, the Court found that these requirements did not affect Plaintiffs’ employment
classification, because the requirements concerned the results to be achieved, not the means to
accomplish those results, and because Defendant might properly dictate its desired results to both
employees and independent contractors. Second, the Court concluded that Plaintiffs failed to demonstrate
that Defendant used training materials in a common manner, as there was uncontradicted evidence that
Defendant’s training materials were never used prior to 2006 or used in a consistent and common fashion
thereafter. Finally, the Court held that Plaintiffs failed to establish that Defendant had a common policy,
which reserved the control over the means they used to complete their tasks because the depositions of
two named Plaintiffs were based on their own experience, without any reference to other drivers. The
Court found that Plaintiffs’ primary focus was to recover monetary damages and not to change the
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Defendant’s conduct, meaning that class certification would be inappropriate because the claim for
monetary damages predominates. Accordingly, the Court denied certification under Rule 23(b)(2).

Franco, et al. v. Ideal Mortgage Bankers, Ltd., 2010 U.S. Dist. LEXIS 98916 (E.D.N.Y. Aug. 23, 2010).
Plaintiffs, a group of loan officers, brought an action on behalf of themselves and others similarly-situated
seeking overtime pay and minimum wages under the FLSA and the New York Labor Law. Plaintiffs moved
for conditional certification of their FLSA action; at the same time, Defendants sought dismissal of the New
York Labor Law claims to the extent that they asserted a Rule 23 opt-out class action. The Court denied
Defendants’ motion, and conditionally certified Plaintiffs’ action as an FLSA collective action. The Court
rejected Defendants’ argument that the FLSA’s opt-in framework is inherently incompatible with the opt-out
class action available under New York State law. The Court noted that the relevant circuit case law has
expressly found that the FLSA does not preempt states from imposing overlapping wage regulations, even
if the applicable state law imposes tougher standards on employers. The Court reasoned that the FLSA
also does not preclude workers from bringing opt-out class actions under applicable state law. Defendants
argued that the conflict between the FLSA’s opt-in and Rule 23’s opt-out framework violated the Rules
Enabling Act, 28 U.S.C. § 2072(b). The Court disagreed, and found that New York’s state law provides an
independent cause of action and does not abridge, enlarge, or modify any substantive right conferred by
the FLSA. As to the merits of Plaintiffs’ motion, the Court found that the declarations submitted by the
named Plaintiffs and seven former loan officers showed that they sold residential mortgage loans for
Defendants and that they were not paid a guaranteed salary, but a straight commission. Plaintiffs
contended that Defendants improperly designated them as exempt employees from overtime requirements
and denied them overtime pay. The Court also noted that one of the declarants attested that Defendants
even denied him a minimum wage, if he did not sell a loan during the applicable pay period. The Court
ruled that these facts were more than sufficient to meet Plaintiffs’ modest burden under § 216(b), and
supported conditional certification of the FLSA action. Further, based on the complaint’s well-pled
allegations about Defendants’ willful violation of the FLSA, the Court applied the three-year notice period
from the date of its order.

Hart, et al. v. Rick’s Cabaret International Inc., 2010 U.S. Dist. LEXIS 137129 (S.D.N.Y. Dec. 20, 2010).
Plaintiffs, a group of exotic dancers, sued Defendants under the FLSA and the New York Labor Law
claiming violations of federal and state laws in connection with their work at an adult club. Defendants
asserted that Plaintiffs were independent contractors, and therefore not entitled to overtime. Several
Defendants sought dismissal on the grounds that they were not Plaintiffs’ employers, but the Court rejected
these arguments, finding that Plaintiffs met their pleading obligations on the employer-employee issue
because they had alleged Defendants’ almost complete control over their activities, including what music
they danced to and the pace and manner of their stripping. Id. at *9-10. Plaintiffs alleged that Defendants
violated state and federal laws by: (i) requiring entertainers to pay “house fees” and other back payments in
order to work; and (ii) failing to pay entertainers the minimum wage because the money entertainers
received from customers were tips, not wages, and could not be used to satisfy the Defendants’ minimum
wage obligations. Plaintiffs brought a motion for conditional certification of a collective action, which the
Court granted. Subsequently, Plaintiffs sought Rule 23 class certification of their state law claims and
proposed a class of all entertainers who worked for Defendants at anytime within 6 years prior to the filing
of the complaint. Id. at *14. The Court granted Plaintiffs’ motion. The Court found that Plaintiffs easily
established numerosity, as the class included over 1,100 members. Id. at *17. As to the requirement of
commonality, the Court opined that Plaintiffs had raised several issues that were common to all members
of the putative class and which constituted a “unifying thread” for purposes of Rule 23(a)(2), including: (i)
the propriety of Defendants’ classification of all Plaintiffs as independent contractors, rather than
employees; (ii) whether cash payments to Plaintiffs in exchange for “dance dollars” (payments from
customers for “lap dances”) counted toward Defendants’ minimum wage obligations, or whether those
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payments were gratuities as a matter of law; (iii) whether Defendants’ alleged policy of requiring Plaintiffs to
make certain payments to other employees (bartenders and service staff) constituted a demand for an
unlawful kickback under § 198-b of the New York Labor Law; and (iv) whether charges and deductions
Defendants assessed Plaintiffs violated § 193 of the New York Labor Law. Id. at *18-19. For similar
reasons, the Court found that Plaintiffs’ claims satisfied the typicality requirement, especially since
Plaintiffs’ allegation that their misclassification “as independent contractors (the central issue that gives rise
to all of their claims) was pursuant to a blanket policy that applied to all members of the putative class.” Id..
Finally, the Court rejected Defendants’ challenges to Plaintiffs’ adequacy under Rule 23(a)(4). The Court
found that Plaintiffs had no interests antagonistic to the interests of other class members, and Plaintiffs’
counsel demonstrated their interests in vigorously pursuing the claims of the class. While several putative
class members provided declarations indicating that they disapproved of the lawsuit and while it was likely
that some class members “no doubt will opt-out of the class,” the Court concluded that “this does not mean
that the interests of the named Plaintiffs are antagonistic to those of the entertainers who choose to remain
part of the class, which is the relevant inquiry.” Id. at *17-20. Turning to the requirements of Rule 23(b), the
Court held that Plaintiffs established both predominance and superiority. The Court ruled that the propriety
of Defendants’ blanket classification of Plaintiffs as independent contractors, and if improper, the legal
consequences of that classification, predominated over any individual issues. Id. at *21. Defendants
argued that individual calculations of alleged damages defeated predominance. The Court rejected
Defendants’ contention, determining that where liability issues predominate, Rule 23(b)(3) is satisfied, and
if “individual calculations of damages prove necessary and cannot easily be managed, the Court has the
ability to de-certify the class.” Id. at *21-22. As to the superiority issue, the Court determined that several
factors militated in favor of finding that a class action is the “best available method of adjudicating the
claims of the class members,” including: (i) the small value of each individual claim when measured against
the cost associated with pursuing it; (ii) the “assumed” socio-economic status of the class members; and
(iii) the fact that Plaintiffs who currently work as entertainers for Defendants may be reluctant to pursue
their claims “against the source of their current income.” Id. at *22-23. Defendants also urged the Court to
decline the exercise of supplemental jurisdiction over Plaintiffs’ state law claims on the grounds that the
approximately 1,100 member Rule 23 class would be “34 times” larger than the collective action previously
given conditional certification under § 216(b). Id. at *23. The Court opined that the “federal and state law
issues in this case are closely related,” and present the type of common nucleus of operative fact that is
most efficiently tried in one judicial proceeding. Id. at *23-24. For these reasons, the Court granted
Plaintiffs’ motion for class certification under Rule 23.

In Re Penthouse Executive Club Compensation Litigation, 2010 U.S. Dist. LEXIS 114743 (S.D.N.Y.
Oct. 26, 2010). Plaintiffs, a group of exotic dancers at Defendants’ clubs, brought an action under the
FLSA and New York Labor Laws alleging that Defendants were engaged in a number of unlawful practices
relative to failing to pay dancers minimum wage and overtime. Plaintiffs alleged that Defendants
misclassified all dancers as independent contractors, failed to pay dancers any overtime, required all
dancers to pay a house fee often exceeding $100 for each shift worked, deducted service charge from
customer tips, required all dancers to share their tips with other club personnel, including the hairstylists
and makeup artists who did not provide direct customer service, and forced dancers to follow strict
appearance standards. Plaintiffs sought conditional certification of an FLSA collective action. The Court
noted that the putative class included individuals with the same job title and the same job responsibilities,
who all worked at a single adult entertainment club. The Court found that Plaintiffs’ pleadings and the
affidavits from nine dancers contained sufficient detail to satisfy their burden of showing the existence of
similarly-situated employees. The Court determined that Defendants’ opposing affidavits – which
contended that the policies about which Plaintiffs complained did not exist – raised inappropriate issues to
be addressed at the conditional certification stage of litigation. The Court noted that while Defendants
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argued that the issue of whether Defendants properly classified dancers as independent contractors would
require an individualized, fact-intensive inquiry into the nature of each dancer’s relationship with
Defendants, this contention was specious because all members of the proposed class held the same job
title, had the same job responsibilities, worked at the same location, and by extension, were subject to the
same ownership and management. The Court also determined that Plaintiffs’ failure to show the existence
of an unlawful policy regarding Plaintiffs’ obligation to wear uniforms would not justify denying conditional
certification. The Court found that determination of whether such a policy existed or not was not warranted
at the stage of conditional certification. For these reasons, the Court granted Plaintiffs’ § 216(b) motion.
Plaintiffs subsequently requested that Defendants identify all potential opt-in Plaintiffs in a computer
readable data file containing their names, last known mailing addresses, last known telephone numbers,
social security numbers, work locations, and dates of employment. Noting that disclosure of social security
numbers would raise unnecessary privacy and security concerns and disclosure of present work locations
were not required, the Court ordered Defendants to disclose the remaining information requested by
Plaintiffs. The Court also directed the parties to enter into a confidentiality agreement to safeguard the
information provided.

Lin, et al. v. Benihana National Corp., 2010 U.S. Dist. LEXIS 132872 (S.D.N.Y. Dec. 15, 2010).
Plaintiffs, a group of delivery employees, brought an action under the FLSA and the New York Labor Law
seeking unpaid hourly and overtime compensation, reimbursement for expenses incurred in performance
of their jobs, liquidated damages, and attorneys’ fees and costs. Plaintiffs brought a motion for collective
action certification of their FLSA claims. The Court noted that only one of the three named Plaintiffs, Lin,
alleged that he was paid less than the minimum wage. The Court noted that Lin’s salary was not
necessarily in violation of New York’s minimum wage laws because to the extent he qualified as a “food
service worker,” his base salary was in excess of the required based rate of pay provided he received
sufficient tips, and if he was a “service employee,” his base rate of pay would violate the law only if he
regularly received less than $2.35 per hour in tips. Id. at *14. Lin, however, failed to make any pleading
statements regarding the amount of his tipped income. Although Lin made a general allegation that
Defendants misreported the amount of his tips for tax purposes, he did not specify how much money he
actually earned from tips on a regular basis. Further, the Court found that Lin’s declaration – that he had
observed other employees being paid a base salary which was less than minimum wage – was too
conclusory to establish the requisite factual nexus with other members of the putative collective action
because Lin did not identify the employees, their base salary, whether they were delivery persons or even
tipped employees, or whether they worked for Defendants or another of the Defendants’ restaurants.
Regarding the remaining two Plaintiffs, Qi Li and Zeng Guan Li, the Court concluded that they were paid in
excess of the minimum wage. The Court thus determined that Plaintiffs failed to adequately allege that
they were similarly-situated to other delivery persons at Defendants’ restaurants with respect to their
minimum wage claim, and the findings regarding Plaintiffs’ wages undermined their allegations that
Defendants had a common policy of violating minimum wage laws. The Court further found that Plaintiffs
were not entitled to collective action certification with respect to their unpaid overtime claim. Qi Li claimed
that he did not receive overtime compensation despite working up to 50 hours per week. The Court noted
that neither Qi Li nor the other named Plaintiffs stated in the declarations that they were aware of other
employees at any of Defendants’ restaurants who were not been paid proper overtime wages. The Court
concluded that Plaintiffs failed to allege the requisite factual nexus between Qi Li’s unpaid overtime claim
and the treatment of other employees of Defendants’ restaurants. Finally, the Court denied Plaintiff’s
motion for collective action certification regarding their tools of trade claim. The Court noted that, although
Plaintiffs claimed that Defendants failed to reimburse them for expenses related to the purchase and
maintenance both of their uniforms and of the vehicles they used to make deliveries, Plaintiffs failed to:
(i) detail what their “uniforms” were comprised of; (ii) state whether their uniform consisted of ordinary
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wardrobe items, such as black shirts and pants, or specially-made clothing items; (iii) state how much the
purchase and maintenance of their uniforms cost them or how these costs related to their weekly wage;
(iv) state the amount of money they expend on purchasing and maintaining their vehicles; or (vi) state
whether such costs infringe on their wages so as to reduce them below the minimum threshold. Id. at *21-
22. The Court also noted that Plaintiffs failed to submit declarations from any other workers stating the
amount of alleged expenses or the impact of those expenses on their wages. The Court observed that it
was highly unlikely that such expenses would be uniform throughout the proposed class because Plaintiffs
themselves admitted that they drove different types of vehicles that required very different levels of
maintenance.

Malena, et al. v. Victoria’s Secret Direct, LLC, 2010 U.S. Dist. LEXIS 121320 (S.D.N.Y. Nov. 16, 2010).
Plaintiff, an executive assistant, filed a collective action under the FLSA alleging failure to pay overtime
wages. Plaintiff sought conditional certification of a collective action consisting of all individuals employed
as executive assistants by Defendants. In determining Plaintiff’s motion and whether to conditionally certify
the action, the Court examined the pleadings and affidavits to determine whether the proposed class
members were similarly-situated. The Court noted that the standard for conditionally certifying a collective
action is a “lenient evidentiary standard,” which only requires that Plaintiff make a “modest factual showing
sufficient to demonstrate that [she] and the [class members] together were victims of a common policy or
plan that violated the law.” Id. at *9. The Court found that Plaintiff and all other executive assistants who
supported a Chief Executive Officer or who supported a Senior Vice President (or Brand Function Head),
reporting directly to the Chief Executive Officer, were classified as exempt from the FLSA overtime pay
provisions. Further, there was no dispute among that parties that executive assistants were not paid
overtime. The Court, therefore, concluded that Plaintiff had made the “modest factual showing” that she
and other potential class members were subject to a “common policy or plan.” Id. at *10. On this basis,
the Court granted Plaintiff’s motion for conditional certification of a collective action.

Myers, et al. v. Hertz Corp., 624 F.3d 537 (2d Cir. 2010). Plaintiff, a station manager, brought an action
under the FLSA alleging that Defendant failed to pay her overtime wages. Defendant submitted that it
classified station managers as “exempt” from the FLSA because station managers performed tasks
characteristic of “executive” employees. The District Court denied conditional certification of a nationwide
FLSA collective action. Subsequently, Plaintiff changed her strategy and sought certification of a Rule 23
class action on a New York state law claim for the “timely” payment of wages. The District Court also
denied Plaintiff’s motion to certify that class. Plaintiff appealed, and the Second Circuit affirmed. The
Second Circuit noted that the District Court denied Plaintiff’s motion for class certification because the
issues of whether class members were properly classified as exempt from the FLSA’s overtime guarantees
required a fact-intensive inquiry into each class member’s employment status under the FLSA. Pointing to
Defendant’s decision to classify all station managers as exempt without an examination of each individual
manager’s duties, Plaintiff argued that Defendant’s liability could be adjudicated with common proof. The
Second Circuit reasoned that although Defendant’s blanket exemption policy would suggest that the
employer believed that some degree of homogeneity existed among the employees, the existence of a
blanket exemption policy, standing alone, was not itself determinative of the main concern in the
predominance inquiry, i.e., the balance between individual and common issues. The Second Circuit
determined that the fact of a common exemption did not establish whether all class members were actually
entitled to overtime pay or whether they were covered by the applicable regulations defining FLSA’s
exemptions. The Second Circuit next noted that Plaintiff relied principally on the deposition of a single
representative of Defendant (who testified about the job duties of station managers) in arguing that station
managers’ duties did not vary materially across locations. Defendant’s representative, who was an
operations manager and worked at multiple locations, had testified that while Defendant’s operation was
unique, there were some variances among the company’s locations, that station managers at various
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locations had similar responsibilities, and that their jobs were more or less the same. The Second Circuit
held that the District Court was correct in concluding that this testimony provided only mixed support for
Plaintiff and Defendant’s liability might require individual factual analysis to resolve. Next, the Second
Circuit held that the “conceded” issues in the case – such as whether station managers worked overtime,
whether they were paid overtime, and whether Defendant classified them as exempt pursuant to a common
policy – were clearly less substantial when compared to the ultimate and contested question of whether
Plaintiff was legally entitled to the overtime. Id. at 550. Although it acknowledged that Defendant would
ultimately bear the burden of proving the merits of its exemption argument, the Second Circuit ruled that
Plaintiff failed to show that more “substantial” aspects of the litigation would be susceptible to generalized
proof for all class members than any individualized issues. Id. at 550. Defendant urged an alternative
argument that the District Court had abused its discretion in exercising supplemental jurisdiction over
Plaintiff’s motion for class certification. The Second Circuit held that the only supplemental jurisdiction
question arguably presented by the class certification motion was whether the District Court could take
supplemental jurisdiction over the state law claims of the absent class members if it were to certify a class.
Because the District Court did not certify a state law class, the Second Circuit held that the issue was moot.
Next, Plaintiffs requested the Second Circuit to review the District Court’s order denying § 216(b) collective
action certification, in which it found that Plaintiff’s claim required a fact-intensive inquiry into each potential
class member’s employment status under the FLSA. While denying Plaintiff’s motion for class certification,
the District Court had noted that it would not revisit the earlier interlocutory decisions in the case including
the § 216(b) order. Plaintiff contended that the District Court erred as a matter of law in concluding that the
FLSA exemption inquiry was so inherently individualized that Plaintiff could not, even with further and
broader discovery, establish that she was similarly-situated to other potential class members. The Second
Circuit noted that review of the § 216(b) order on the merits would require it to determine whether the
District Court abused its discretion in determining that Plaintiff had failed to make the “modest factual
showing” that potential class member existed who were similarly-situated to themselves. Id. at 540. The
Second Circuit further determined that such a question was distinct from the question of whether Plaintiff
had satisfied the much higher threshold of demonstrating that common questions of law and fact would
predominate. While both the issues were similar, the Second Circuit held that the higher predominance
standard had not been met without addressing whether the same evidence Plaintiff had put forward in
support of Rule 23 class certification could satisfy the lower standard under § 216(b) for the sending of
notice to potential class members. The Second Circuit concluded that the two rulings of the District Court
were not inextricably intertwined because the same specific question did not underlie each ruling. The
Second Circuit thus held that review of the § 216(b) order was not necessary to ensure meaningful review
of the class certification decision.

Pefanis, et al. v. Westway Diner, Inc., 2010 WL 356442 (S.D.N.Y. Sept. 7, 2010). Plaintiff, a waiter,
brought an action against his former employer, the Westway Diner, under the FLSA and the New York
Labor Law (“NYLL”) for alleged unpaid overtime and violations of federal and state minimum wage laws.
The Court conditionally certified a collective action under 29 U.S.C. § 216(b), and certified the NYLL claims
as a class action under Rule 23. Following the close of discovery, Defendant moved to decertify both the
collective action and the class action. The Court’s previous § 216(b) certification order found that all non-
exempt hourly employees were similarly-situated and authorized notice of the collective action to be sent to
these employees, but only one employee subsequently opted-in to the FLSA collective action. Defendant
argued that Plaintiff and the one opt-in presented disparate factual circumstances for their claims, and
therefore the § 216(b) action should not proceed to trial as a collective action. The Court rejected
Defendant’s argument because both claims were premised on the fact that they were non-exempt
employees who worked overtime, but were not properly compensated. Because Defendant pointed to no
evidence gleaned from discovery to undermine the Court’s preliminary finding that employees were
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similarly-situated as to several of the claims and as the minimum wage and overtime claims derived from
Defendant’s company-wide policies, the Court found that the claims were subject to generalized proof of
Defendant’s payroll practices. The Court reasoned that any individual differences in job duties, work
schedules, and pay rates did not alter the conclusion that Plaintiffs and the collective action members were
similarly-situated. Defendant pointed to the fact that Plaintiff worked as a waiter and was paid on an hourly
basis, while the one opt-in worked as a prep cook and was paid on a weekly basis. The Court determined
that these differences had no bearing on the overtime and minimum wage claims. For these reasons, the
Court denied Defendant’s motion to decertify the FLSA collective action. As to the Rule 23 class claim,
Defendant argued that the class action should be decertified for failure to satisfy the predominance
requirement of Rule 23(b)(3). The Court observed that Defendant did not identify any evidence or legal
theory that undermined the Court’s earlier finding that the Rule 23(b)(3) predominance requirement was
satisfied. Instead, the Court opined that Defendant reiterated the same conclusory argument that it made
with respect to the FLSA collective action – namely that Plaintiff’s claims were distinctly different than those
of the opt-in, and this meant that their claims would be different than those of other class members –
although it provided no evidence from the record to support this assertion. The Court determined that the
primary questions with respect to the NYLL claims were whether Defendant failed to pay its employees: (i)
for all hours worked; (ii) one-and-a-half times their regular rate for hours worked in excess of forty hours
per week; (iii) New York’s spread of hours pay when employees’ workdays lasted longer than ten hours;
and (iv) if Defendant made any illegal deductions. The Court reasoned that these questions were subject to
generalized proof on a class-wide basis and predominated over any individual issues. The Court reasoned
that while the number of hours each class member worked may vary, the systems and practices that
affected their rates of pay applied to all class members. For these reasons, the Court also denied
Defendant’s motion to decertify the class action.

Sanchez, et al. v. La Cocina Mexicana, Inc., 2010 U.S. Dist. LEXIS 66095 (S.D.N.Y. July 1, 2010).
Plaintiffs, a group of restaurant workers, brought a class action alleging that Defendants violated the FLSA
and the New York Labor Law by paying them through an improper compensation scheme that did not take
into account hours actually worked. Plaintiffs filed a motion for conditional certification of a collective action
and for authorization to distribute notice to current and former employees of Defendants. The Court
granted Plaintiffs’ motion. The Court noted that each named Plaintiff had submitted separate affidavits,
alleging that they were paid without regard to the hours they worked and that other employees were
similarly compensated. The Court reasoned that the affidavits submitted by Defendants in opposition to
Plaintiffs’ motion conceded that Plaintiffs were not paid with regard to the hours they worked. The Court
also found that Plaintiffs’ allegations shared a basic factual nexus, i.e., each alleged that they were victims
of a common scheme to pay the restaurant staff without regard to the hours they worked. The Court held
that minor differences in the calculation of damages were not sufficient to preclude joining the claims in one
action. Additionally, the Court found that it was appropriate to authorize notice because Plaintiffs had
alleged that other employees were paid without regard to hours worked, and Plaintiffs were not required to
show that putative members of the collective action were interested in the lawsuit in order to obtain
authorization for notice of the collective action. Accordingly, the Court granted Plaintiffs’ motion for
conditional collective action certification.

Shabazz, et al. v. Morgan Funding Corp., 269 F.R.D. 245 (S.D.N.Y. 2010). Plaintiffs, a group of loan
officers, brought a class action against Defendants to recover unpaid wages under the FLSA and the New
Jersey and New York Labor Laws. Subsequently, the Court certified Plaintiffs’ collective action under
29 U.S.C. § 216(b) for their FLSA claims. After discovery, Plaintiffs moved for class certification of their
state law claims, and Defendants cross-moved for decertification of Plaintiffs’ FLSA action. The Court
granted Plaintiffs’ motion and denied Defendants’ motion. Regarding the motion for class certification,
Plaintiffs proposed two sub-classes consisting of New York and New Jersey loan officers who were paid on
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a commission basis. Defendants argued that Plaintiffs failed to satisfy the numerosity requirement
because only 79 of 355 loan officers to whom the Court-ordered notice was sent had joined the FLSA
collective action. However, the Court observed that the Second Circuit presumes numerosity for any class
consisting of forty putative class members or more. Thus, the Court held that numerosity was established,
as joinder of the identified group of employees was impracticable, the costs of maintaining separate actions
would be prohibitive for the potential class members, and obtaining individual counsel might prove difficult
because of the relatively small damages. Second, Defendants identified numerous sub-classes of
employees, which included retired and terminated employees, and argued that distinct legal and factual
issues existed. The Court observed that, despite variances in Plaintiffs’ conduct or current job status,
common questions of law and fact predominated, particularly, whether Defendants’ centrally administered
compensation policy unlawfully deprived Plaintiffs of wages. Plaintiffs argued that they satisfied the
typicality requirement because their claims and the claims of putative class members arose from the same
course of events. Defendants contended that Plaintiffs’ claims were unsubstantiated because several
individual Plaintiffs had provided conflicting testimony as to their job functions and compensation. The
Court ruled that Plaintiffs’ showing was sufficient because it would not resolve disputed facts at the
certification stage. Defendants also argued that the two named Plaintiffs were inadequate class
representatives because they failed to appear for a deposition. The Court found Defendants’ argument
unavailing because Defendants were asked to identify ten Plaintiffs to depose and did not choose the two
named Plaintiffs. Finally, under Rule 23(b)(3), Defendants contended that the factual variance presented
by individual Plaintiffs claiming differing amounts in damages rendered the class unmanageable. The
Court disagreed, and determined that any class action based on unpaid wages would necessarily involve
calculations for determining individual class member damages, and the need for such calculations does not
preclude class certification. In their motion for decertification of the collective action under the FLSA,
Defendants argued that Plaintiffs presented disparate factual circumstances in support of their claims.
Although Defendants asserted individualized issues that might result in factual disputes at trial, the Court
found that all loan officers were similarly-situated to each other as they were subjected to Defendants’
allegedly unlawful compensation policy. Therefore, the Court granted Plaintiffs’ motion for class
certification under Rule 23 as to their state law claims and denied Defendants’ motion for decertification of
Plaintiffs’ FLSA claims.

Shajan, et al. v. Barolo, Ltd., 2010 U.S. Dist. LEXIS 54581 (S.D.N.Y. June 2, 2010). Plaintiffs, a group of
service personnel at Defendant’s restaurants, brought a collective action seeking overtime wages and the
“tip credit” under the FLSA. Id. at *2. Plaintiffs moved to conditionally certify an FLSA collective action
consisting of all service personnel, such as waiters, bartenders, runners, and bussers. Plaintiffs alleged
that Defendant retained their tips and distributed them to other employees who were ineligible for
participation in Defendant’s tips pool. In addition, Plaintiffs alleged that Defendant was not paying them
minimum wages and that Defendant forced them to work overtime without overtime pay. Defendant
argued that because Plaintiffs failed to specify their job duties, they had not established that the other
members of the proposed class were similarly-situated. The Court stated that it was well aware of the job
duties of service personnel at the restaurants, and that Plaintiffs’ affidavits and pleadings clearly
established that Plaintiffs were similarly-situated with the proposed class. The Court granted the motion,
finding that Defendant offered no evidence that Plaintiffs were unique in the world of service personnel in
restaurants.

Vaughan, et al. v. Mortgage Source LLC, 2010 U.S. Dist. LEXIS 36615 (E.D.N.Y. April 14, 2010).
Plaintiff, a former loan officer, on behalf of herself and others similarly-situated, brought an action seeking
overtime pay and minimum wages under the FLSA and the New York Labor Law. Plaintiff filed a motion for
conditional certification under 29 U.S.C. § 216(b). The parties agreed that conditional certification should
be granted as to Plaintiff’s minimum wage claim, and Defendants opposed conditional certification of
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Plaintiff’s claim for overtime wages. Plaintiff alleged that Defendants paid loan officers on a commission
basis only when they sold a loan, and did not pay them minimum wages when they did not sell a home
loan. Plaintiff asserted that potential opt-ins had similar job duties, including the primary duty of selling
home loans, and that Defendants did not have a time-keeping system for its loan officers. The Court noted
that Plaintiff’s allegations and affidavit were supported by declarations of multiple loan officers who
declared that they did not receive minimum wages and overtime pay. Thus, the Court found that Plaintiff
made a sufficient factual showing that loan officers were subject to a common policy, which denied the of
minimum wage and overtime pay. Defendants argued that they did not have a common policy requiring
loan officers to work overtime, and that their hours were flexible and set by loan officers themselves.
Defendants also submitted affidavits of current loan officers who declared that they were never forced to
work overtime, and in fact, did not work overtime. The Court remarked that Plaintiff did not allege that
every loan officer worked overtime, but rather that loan officers who did work overtime were not
compensated with overtime pay. Additionally, Defendants conceded that they never maintained a time-
keeping schedule to ensure that loan officers were being compensated for overtime, and that they did not
compensate their employees on an hourly basis. The Court stated that the issue was not whether loan
officers had similar schedules, but rather whether they were subjected to a common policy to deprive them
of overtime pay. The Court observed that Defendants’ argument – that Plaintiff had not shown that she
and other loan officers were subjected to a uniform policy of depriving loan officers overtime pay because
they did not work more than 40 hours per week – was an attack on the credibility of Plaintiff’s claims, which
could not be determined at the conditional certification stage. Finally, in response to Defendants’ argument
that “boilerplate” and “virtually identical” affidavits submitted by Plaintiff and the opt-ins failed to show the
necessary nexus between themselves and other employees, the Court found that the similarities between
their affidavits indicated that they were similarly-situated. Id. at *23. On this basis, the Court granted
Plaintiff’s motion for conditional certification of a collective action as to Plaintiff’s overtime wages claim.

(iii) Third Circuit

Babin, et al. v. Stantec, Inc., 2010 U.S. Dist. LEXIS 88009 (E.D. Pa. Aug. 25, 2010). Plaintiff, a former
electrical designer, brought a collective action alleging that Defendants misclassified him, and a putative
class, as professional overtime exempt employees, and denied them overtime pay in violation of the FLSA.
Plaintiff asserted that his job was classified under the category of “HE employees (hourly, straight time
overtime)” and Defendants’ staff-type categories policy defined HE employees as “otherwise overtime
exempt full-time employees who were paid at straight time for every hour worked after 40 hours.” Id. at *2.
Earlier, Plaintiff sought conditional certification consisting of a nationwide class of designers and HE
employees, which the Court denied without prejudice on the ground that Plaintiff failed to show how all
employees, within the broad categories of HE employees and designers, would be similarly-situated to
Plaintiff and how they were misclassified as HE employees and unlawfully paid straight-time overtime
under the FLSA. Subsequently, Plaintiff filed a supplemental motion for conditional certification, limiting the
nationwide class to designers. To show that all designers were similarly-situated to him, Plaintiff presented
three architectural designers’ notices of intent to participate as opt-in Plaintiffs, declarations of two experts,
the testimonial admission by Defendants’ corporate designee, Diane Kelly, that “all designers perform the
same duties,” and Defendants’ FLSA policies and guidelines, which listed “designers” as an example of
non-exempt employees. Id. at *7. The Court observed that while Plaintiff presented evidence that three
other employees carrying a designer business card title might have been misclassified as overtime-exempt,
he did not present evidence, beyond pure speculation, that employees across 53 distinct business card
titles might have been similarly misclassified. The Court also remarked that the general testimony of
Plaintiff’s experts, who simply stated that all designers performed the same general duties and functions,
was insufficient to show that Plaintiff was similarly-situated to all other designers. The Court likewise
rejected Plaintiff’s argument that Kelly’s testimony established that all designers performed the same
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common duties. On the contrary, the Court noted that Kelly specifically testified that she could not “speak
for all designers, because ‘designer’ is not a title, it’s a kind of work function, [and] it could be within any
number of different practices.” Id. at *10. Therefore, the Court opined that designers might share certain
general job functions – such as preparing or reviewing project designs, drawings, calculations, and
documentation – but that alone was not sufficient to establish that all designers were similarly-situated.
Rather, the Court explained that determining whether an employee was properly classified as overtime-
exempt requires identifying the employee’s primary duty, not just the employee’s generalized job functions,
and determining how much time the employee spent performing both exempt and non-exempt work.
Finally, the Court remarked that Defendants might not lawfully rely solely on the designer job title to classify
someone as exempt or non-exempt, because a job title alone was insufficient to establish the exempt
status of an employee. The Court stated that the exempt or non-exempt status of any particular employee
must be determined on the basis of whether the employee’s salary and duties satisfy the requirements of
29 C.F.R. § 541.2. As a result, the Court concluded that Plaintiff’s reliance on Defendants’ FLSA policy
failed to support his motion for conditional certification of a collective action.

Bamgbose, et al. v. Delta-T Group, Inc., 684 F. Supp. 2d 660 (E.D. Pa. 2010). Plaintiff brought
collective action alleging that Defendant, a temporary staffing agency, misclassified him and other
healthcare workers as independent contractors and denied them overtime pay under the FLSA. Defendant
operates from its twelve affiliates in ten states, and hires healthcare workers and places them with their
clients at various healthcare facilities. Defendant’s clients operate in a variety of settings with different job
titles and functions, which require a variety of educational backgrounds and skill sets. During the class
period, Defendant had approximately 11,000 active, registered healthcare workers. Regardless of the
differences among these healthcare workers, Defendant categorized all of them as independent
contractors for tax and compensation purposes. Plaintiff argued that the putative class was similarly-
situated because Defendant had a uniform policy of classifying all healthcare workers as independent
contractors. The Court denied Plaintiff’s motion for conditional certification without prejudice. The Court
remarked that it could not only look to Defendant’s uniform classification of the workers or its common
payment procedures; instead, it also must determine whether the proof to demonstrate that the workers
were “employees” or “independent contractors” could be applied to the class as a whole. The Court noted
that Martin v. Selker Brothers, Inc., 949 F.2d 1286, 1293 (3d Cir. 1991), developed several criteria to
evaluate whether a worker is an employee, including: (i) the degree of control over the work; (ii) the
worker’s opportunity for profit or loss depending upon his managerial skill; (iii) the worker’s investment in
equipment or materials required for his task; (iv) whether the service rendered requires a special skill;
(v) the degree of permanence of the working relationship; and (vi) whether the service rendered is an
integral part of the employer’s business. In addition, under Donovan v. DialAmerica Marketing, Inc., 757
F.2d 1376, 1382-83 (3d Cir. 1985), a key consideration is whether, as a matter of economic reality, the
individuals are dependent upon the business to which they render service. The Court found that in view of
these factors, Plaintiff had not made a sufficient showing that the putative class was similarly-situated. The
Court noted that the healthcare workers had a wide array of skills, responsibilities, and experiences with
Defendant and its clients. Thus, the Court concluded that evaluation of whether the healthcare workers
were employees or independent contractors, based on the current record, would not be possible on a
collective basis because it would require the Court to examine the workers’ distinct relationships with
Defendant and its various clients. Regarding Martin’s control factor, the Court found that although
Defendant determined for every healthcare worker which would receive client opportunities, the degree of
control varied depending on the worker and the client. Regarding the workers’ control over their shifts,
Defendant’s evidence showed that the healthcare workers were free to accept or reject client offers, and
the workers negotiated their schedule and scope of responsibilities with the client directly; by comparison,
Plaintiff demonstrated that some healthcare workers could only contact Defendant about their work
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schedules and were not allowed to deal directly with clients. To avoid the issue of Defendant’s degree of
control over the healthcare workers, Plaintiff argued that Defendant could be considered a “joint employer”
with its clients. Id. at 670. The Court stated that as Defendant’s clients ranged from major healthcare
providers to family homes throughout ten states, proof of the joint employer status and proof of the clients’
control over the many different healthcare workers would differ. Regarding Martin’s second factor, the
Court concluded that the evidence varied about the worker’ abilities to negotiate their pay with Defendant
and with clients directly, as well as workers’ ability to manage and hire others to perform their services for
clients. The Court also determined that evidence differed concerning the third and fourth factors because
skill sets required by clients varied from a doctorate degree to a high school diploma. Regarding the fifth
factor, the Court opined that the record demonstrated that some workers were registered on multiple
registries, while some workers operated their own practices outside of their work with Defendant.
Regarding the sixth factor, the Court found Plaintiff did not offer any persuasive authority whether the
service rendered was an integral part of Defendant’s business; instead, Plaintiff merely relied on cases
where employers uniformly supervised their workers, or workers all performed the same exact duties, and
that the cases addressed the merits of the litigation and not the similarly-situated inquiry. Finally, the Court
concluded that although Defendant represented to the U.S. Department of Labor and the Internal Revenue
Service that its workers were similar (to demonstrate that the workers were properly classified), Plaintiff
could not rely on these representations to show that the workers were similarly-situated for FLSA collective
action purposes. The Court hereby denied Plaintiff’s motion for conditional class certification.

Bell, et al. v. Citizen Financial Group, Inc., 2010 U.S. Dist. LEXIS 91172 (W.D. Pa. Sept. 2, 2010).
Plaintiffs, a group of Assistant Branch Managers (“ABMs”) at Defendants’ retail bank branch locations,
brought a collective action alleging that Defendants violated the FLSA by misclassifying them as exempt
from overtime pay mandates. Plaintiffs brought a motion for conditional collective action certification. In
submitting declarations of eight opt-ins, Plaintiffs contended that Defendants had a corporate-wide practice
of classifying all ABMs as overtime exempt, even though they spent 80% to 100% of their time performing
non-exempt personal banker and teller-related duties, including opening new accounts and handling
customer business. Although Defendants did not dispute the issue of exemption, they asserted that their
employment policy complied with the FLSA and that it was the decision of individual branches to depart
from their lawful policy. Therefore, Defendants requested certification be limited to Pennsylvania and
Massachusetts, where the eight opt-ins worked. Plaintiffs’ declarations showed that they worked at thirteen
different retail branches of Defendants throughout Pennsylvania and Massachusetts, they each worked
more than forty hours a week, the majority of their jobs involved non-exempt activities, and their
experiences were common to ABMs working at other bank branches. Plaintiffs also submitted thirty job
postings that detailed identical job requirements for ABMs from six of the nine states where Defendants
had retail banking operations. Considering all of these facts, the Court concluded that Plaintiffs satisfied
the burden of demonstrating that they were similarly-situated to the remainder of the proposed group, and
certified a collective action consisting of all ABMs who were classified as exempt.

Burkhart-Deal, et al. v. Citifinancial, Inc., 2010 U.S. Dist. LEXIS 9531 (W.D. Pa. Feb. 4, 2010).
Plaintiffs, a group of financial service representatives (“FSRs”), brought a collective action alleging that
Defendant failed to pay all wages earned and overtime compensation in violation of the FLSA. Plaintiffs
filed a motion to conditionally certify a nationwide class. The Court granted Plaintiffs’ motion, but limited
the certification to Defendant’s 24 branch offices in three states identified in the declarations submitted by
Plaintiffs attesting to alleged FLSA violations. The Court found that all of Plaintiffs’ affidavits contained a
sufficiently similar allegation of injury, based on Defendant’s unwritten “policy” involving sales targets, job
responsibilities, and managerial personnel that discouraged FSRs from recording or requesting overtime.
Id. at *11. The Court observed that the individual inquiries to which Defendant pointed – i.e., when, and
why each person did not record their overtime on various occasions – did not negate Plaintiffs’ modest
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factual showing that putative class member shared a common experience, because there is no numerosity
requirement in 219 U.S.C. § 216(b). Citing Basco v. Wal-Mart Stores, Inc., 2004 U.S. Dist. LEXIS 12441,
at *21-22 (E.D. La. July 2, 2004), Defendant argued that an unwritten policy or practice resulting in unpaid
overtime, such as basing pay on meeting hour’s targets, was not actionable under the FLSA. Defendant
further argued that as it had a written policy requiring overtime pay, it was the employees’ responsibility to
correctly and truthfully record and submit hours worked, and sporadic violations of a formal policy did not
make for a policy of non-payment of overtime. The Court remarked that these arguments went to the
merits of the case and did not defeat conditional certification. The Court noted that Plaintiffs’ affiants
worked, at all pertinent times, at nineteen stores in Pennsylvania, two stores in Washington, and three
stores in California. Defendant, in turn, had submitted counter-affidavits from 97 FSRs at 82 branches in
22 states, who denied the alleged FLSA violations advanced by Plaintiffs’ declarants, and who did not work
any unpaid overtime. The Court found that none of Plaintiffs’ declarants purported to have personal
knowledge of violations beyond the branches in which they worked, and thus Plaintiffs had offered no
evidentiary basis for concluding that employees at branches in the remainder of the country were affected.
In addition, as Plaintiffs’ claim rested on an unwritten, de facto requirement that FSRs worked unpaid
overtime hours, imposed by a combination of infrequent overtime approval, and that FSRs were reluctant
to submit overtime because management would be displeased, the Court observed that the asserted policy
itself did not readily support nationwide certification. The Court noted that this allegedly unlawful policy, in
turn, rested on its implementation or interpretation by individual managers and employees, and that the
genesis of the policy was unclear. Defendant also offered evidence that sales and collection targets varied
by branch, month, and position. Thus, the Court concluded that certification consisting of Defendant’s
2,200 branches nationwide was inappropriate and accordingly limited the certification to those branches
identified in the declarations where Plaintiffs had given reason to believe that violations occurred.

In Re Enterprise Rent-A-Car Wage & Hour Employment Practices Litigation, 2010 U.S. Dist. LEXIS
82961 (W.D. Pa. Aug. 13, 2010). In these eight cases consolidated by the Judicial Panel on Multi-District
Litigation (“MDL”), Plaintiffs, a group of assistant branch managers and branch managers at various rental
locations, alleged that Defendants wrongfully classified them as exempt from federal and state wage law
protections, and denied them premium overtime pay in violation of the FLSA. Enterprise Rent-A-Car
(“ERAC-Missouri”), was a Missouri corporation and was the parent corporation of 38 operating subsidiaries
engaged in the business of renting and selling vehicles within the United States. In these consolidated
cases, nine operating subsidiaries were sued and joined as Defendants. ERAC did not rent vehicles, but
held stocks of operating subsidiaries and offered a range of administrative services to its operating
subsidiaries. Vehicle rental activities occurred in branches operated by the subsidiaries, and Plaintiffs were
staffed in these branches. Each operating subsidiary maintained authority over its day-to-day operations,
including operating hours, prices, and purchases and sales of vehicles. Each subsidiary had discretion
over its employment policies and practices, including hiring, termination, promotion, and compensation for
all employees. In exercising that discretion, each operating subsidiary determined the duties and
responsibilities of its employees and determined whether employees should be classified as exempt from
overtime laws. Various Plaintiffs, who were assistant managers, submitted their declarations portraying
that their daily job responsibilities primarily comprised of non-exempt duties. Plaintiffs filed a motion for
conditional certification of a collective action. Plaintiffs sought certification of all current and former
assistant branch managers employed by ERAC-Missouri, or the operating subsidiaries of the ERAC-
Missouri, and who were not paid overtime compensation. The Court granted Defendants’ motion for
summary judgment on the joint employer issues, and remarked that the issue of conditional certification,
with respect to the claims against Defendants, was moot. At the outset, the parties disputed whether the
“typical structure” – or first step analysis – should be applied for analyzing conditional certification, or the
“stricter, intermediate standard.” Id. at *50-51. Defendants argued that the intermediate standard of proof
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was appropriate in cases where substantial discovery was completed, but full merits discovery was not yet
finished, as it was in this case. The Court referenced Bunyan v. Spectrum Brands, Inc., 2008 U.S. Dist.
LEXIS 59278 (S.D. Ill. July 31, 2008), and observed that after the discovery process started and significant
discovery was conducted, application of a higher level of scrutiny in analyzing conditional certification
motions is not improper in FLSA cases. In this case, the Court found that, even if an intermediate standard
was used, the analysis of the evidence of record, in light of relevant factors, required the conditional
certification of the collective action. Under the first step analysis, Defendants attacked the statements
contained in the declarations submitted by Plaintiffs, arguing that deposition testimony of the sample
Plaintiffs contradicted statements in the declarations. Defendants argued that Plaintiffs’ resumes and
statements on job applications contradicted the declarations. However, the Court ruled that the credibility
issues raised by Defendants’ argument were not relevant. The Court observed that at the initial
assessment stage it would not resolve factual disputes before discovery is completed. Accordingly, the
Court concluded that Plaintiffs’ evidence was sufficient. In the intermediate step, the Court noted that it
must consider: (i) disparate factual and employment settings of individual Plaintiffs; (ii) the various
defenses available to Defendants that appeared to be individual to each Plaintiff; and (iii) fairness and
procedural considerations. Plaintiffs contended that conditional certification was appropriate because of
the standardization of the various aspects of branch operations among ERAC-Missouri’s subsidiaries.
Plaintiffs contended that this standardization resulted in the members of the proposed collective class
being: (i) classified by Defendants as exempt; (ii) paid a salary in accordance with a standard
compensation guide; (iii) subject to uniform job descriptions and responsibilities; (iv) required to perform
substantially similar job duties; (v) evaluated under a standardized set of performance objectives; and (vi)
routinely required to work in excess of 40 hours per week without receiving overtime compensation.
Defendants argued that, in analyzing whether Plaintiffs were similarly-situated for purposes of their FLSA
claims, the Court must analyze the executive, administrative, outside sales, and combination exemptions to
the overtime requirements. To qualify for an exemption, an employee’s primary duty must be the
performance of exempt work. Defendants first challenged the declarations of Plaintiffs, which portrayed
Plaintiffs as holding comparable positions. Viewing the deposition testimony of record as a whole and
construing the evidence in the light most favorable to Plaintiffs, the Court found that the declarations were,
for the most part, consistent with the record. While comparing the deposition testimony to the declarations,
the Court noted that Plaintiffs had averred that they knew other assistant branch managers were subjected
to similar conditions and performed similar duties. Finally, the Court concluded that the evidence of the
factual and employment settings of Plaintiffs was sufficient to support collective action certification.

Lugo, et al. v. Farmer’s Pride Inc., 2010 U.S. Dist. LEXIS 88139 (E.D. Pa. Aug. 25, 2010). Plaintiffs, a
group of current and former employees of a chicken processing plant, brought an FLSA action alleging that
they were not fully compensated for time spent donning and doffing personal protective equipment and
clothing (“PPE”) at the beginning and end of their shifts, and for their meal period. Plaintiffs also alleged
that they were not fully compensated for time spent on related activities such as retrieving and sanitizing
the PPE and walking to and from their workstations. The Court had conditionally certified the collective
action. After the discovery, Defendant filed a motion to decertify the class. Defendant contended that
Plaintiffs and the opt-in Plaintiffs did not satisfy § 216(b)’s similarly situated standard, and thus collective
adjudication of their claims was not warranted. Defendant focused on the following variations between
Plaintiffs: (i) Defendant noted that donning and doffing practices at Defendant’s plant varied by worker, i.e.,
different departments and positions required different items of PPE, and workers had different routines for
donning and doffing these items; (ii) second, the schedules under which Plaintiffs were compensated
provided different amounts of paid time for donning and doffing activities; (iii) under the pre-2007 system,
when workers would arrive to work late or leave early or when they would arrive early and leave late due to
work, their compensation would deviate from schedule to reflect those differences; and (iv) Defendant
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contended that, even though Plaintiffs conceded that the collective-action class should not include workers
from the sanitation department in light of the extensive differences between that department and the
production departments, the putative class still included Plaintiffs who worked in both the production
departments and the sanitation department. Plaintiffs countered that the members of the putative
collective-action class in this case shared certain characteristics: they all were employed at Defendant’s
Fredericksburg plant; they all worked on an hourly basis in the production departments of that plant; and
they all were required to don and doff certain items of PPE in the course of their employment, though the
exact items of PPE required and worn would vary to at least some extent based on department and
position. Furthermore, Plaintiffs narrowed the scope of the claims for which they sought certification to
focus on a single type of compensation system, i.e., Defendant’s purported use of predetermined
allowances to pay hourly production workers for donning and doffing activities. This overarching contention
comprised numerous, more specific challenges to Defendant’s compensation system. The Court remarked
that in its view, these challenges advanced two basic theories of liability: (i) that Defendant’s compensation
system did not operate and was not implemented in the manner defendant claimed; and (ii) that the
system, even if implemented as Defendant claimed, nonetheless undercompensated for donning and
doffing. The evidence indicated that there may be some hourly production workers who had legitimate
claims of undercompensation for time spent donning and doffing, and some who may not. The Court,
however, observed that the evidence did not demonstrate that the question of undercompensation could be
answered in manner common to all Plaintiffs. The Court observed that this case differed from those where
liability could be proven on a class-wide basis, and the only material difference among Plaintiffs was the
amount of damages owed to each of them, which was generally considered insufficient to deny class
treatment. Here, the liability of Defendant depended on whether Defendant failed to pay a particular
plaintiff for compensable time spent performing donning-and-doffing activities. The Court found that any
such undercompensation was not suffered on a collective basis, but rather that Defendant’s policies and
practices impacted individual Plaintiffs in individual ways. The Court explained that first, while Plaintiffs had
some general similarities to one another, the evidence indicated that Plaintiffs worked in different positions
and departments and on different shifts, and that those positions and departments varied not only as to the
PPE required and worn, but also as to the schedules followed and the amount of time provided for
donning-and-doffing activities before and after the shifts and meal periods. Furthermore, the time study
prepared by Plaintiffs’ expert indicated significant variation among workers regarding the amount of time
necessary to perform these tasks. Plaintiffs downplayed these variations and asserted that the class
members’ experience could be demonstrated by representative testimony, such as that offered by named
Plaintiff Yesenia Marco at the evidentiary hearing. The Court remarked that although Marco testified
credibly as to her own experience, the Court could not credit the argument of Plaintiffs’ counsel that this
testimony established a viable theory of collective liability. Marco offered testimony that all hourly
production workers shared her experience; the record, however, undermined the validity of this assertion,
and indicated that it was based more on opinion than on firsthand knowledge. Furthermore, testimony
offered by Defendant showed that there was general compliance, and certainly an attempt to comply, with
Defendant’s compensation system for donning and doffing. Plaintiffs also contended that any donning-
and-doffing pay provided under Defendant’s compensation system was uniformly inadequate, and offered
testimony regarding the actual amounts of time such activities would take. The Court found that the record
did not sufficiently demonstrate such uniform inadequacy. For instance, both Marco and another named
Plaintiff Seferina Caba, testified that they would arrive significantly and sometimes as much as one hour
before their shift, in order to don their PPE and prepare for work. The evidence, however, did not indicate
that Defendant required them to arrive at these times, or that all workers required this amount of time to
prepare. Based on such evidence, the Court concluded that Defendant’s liability for undercompensation
could not be collectively addressed in this case and granted Defendant’s motion for decertification.
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Lugo, et al. v. Farmer’s Pride Inc., 2010 U.S. Dist. LEXIS 136331 (E.D. Pa. Dec. 10, 2010). Plaintiffs, a
group of current and former employees, brought a collective action under the FLSA, alleging that
Defendant failed to compensate them fully for the time spent donning and doffing items of sanitary and
protective clothing and equipment (“PPE”) at the beginning and end of their shifts and during their meal
periods. Plaintiffs moved for collective action certification in which they defined six sub-classes, which
separated Plaintiffs by the three primary departments in which they worked, and further divided the classes
into first shift and third shift. The Court certified a collective action for one of the six sub-classes. The
Court determined that Plaintiffs should be given an opportunity to proceed to trial for one specific sub-class,
but opined that six sub-classes could be unduly confusing for the jury and present significant management
problems. The Court rejected Defendant’s arguments that variations in the clothing worn by specific
employees, whether some individuals came earlier to work than others, and the equipment used and
sequence of use were matters that would interfere with the maintenance of the case as a collective action.
The Court reasoned that these issues might be the subject of testimony at trial that could be relevant to
liability and/or might relate to damages, but these factors did not prevent certification. The Court found that
the most appropriate sub-class would be one composed of Plaintiffs who worked in the Deboning
Department on the third shift because, based on the evidentiary record and Plaintiffs’ supplemental
statement of facts, the Court found the facts to be presentable on a collective basis and fair to all parties.
Finally, the Court noted that Plaintiffs’ three proposed liability questions were verbose and may confuse the
jury. The Court, therefore, stated the issues for trial as: (i) whether Defendant had a policy requiring
employees to wear certain PPE, for which they were entitled to payment for donning and doffing; and (ii)
whether Plaintiffs were paid in accordance with Defendant’s policy. The Court noted that Plaintiffs’ claim of
non-payment for donning and doffing during meal periods would be a separate claim. Accordingly, the
Court certified one sub-class.

Manning, et al. v. Goldbelt Falcon, LLC, 2010 U.S. Dist. LEXIS 104029 (D.N.J. Sept. 29, 2010).
Plaintiffs, a group of employees, brought a collective action under the FLSA seeking unpaid overtime
compensation. Defendants provided pre-deployment training to members of the United States Army
National Guard. Plaintiffs alleged that putative class members were the victims of the same common pay
policy whereby Defendants automatically reduced the amount of hours credited to employees. The Court
granted Plaintiffs’ motion to conditionally certify the class. The Court observed that Plaintiffs’ allegations
were sufficient to show that the potential class was allegedly impacted by a common pay policy that, if
actually applied to the class members, would make Plaintiffs similarly-situated to the potential class in
relation to job requirements and pay provisions. The Court also found that Plaintiffs showed a factual
nexus between themselves and other employees who worked for Defendants because Defendants
employed hundreds of employees, and the potential class was impacted by the Defendants’ disputed
common pay policy. The Court, thus, granted Plaintiffs’ motion for conditional collective action certification.

Masterson, et al. v. Federal Express Corp., 2010 U.S. Dist. LEXIS 81770 (M.D. Pa. Aug. 12, 2010).
Plaintiffs, a group of couriers, brought a class action alleging that Defendants violated Pennsylvania’s
Wage Payment and Collection Law, 43 P.S. § 260.1 (“WPCL”), by requiring them to perform unpaid work
during the gap time between clocking in and registering their start time on their electronic notepads which
record daily activities (“trackers”). Plaintiffs sought to represent three putative classes of couriers
employed by Defendants, prior to April 1, 2006, including: (i) those who alleged breach of express and
implied contract claims; (ii) those who alleged violation of the WPCL; and (iii) those who made unjust
enrichment/quantum meruit claims for unpaid preliminary work. Plaintiffs filed a motion for class
certification, and Defendants filed a cross-motion to deny class certification on grounds of issue preclusion.
The Court denied both motions. First, citing Eisen v. Carlisle & Jacquelin, 417 U.S. 156 (1974), Plaintiffs
argued that the Court should not evaluate the merits of a claim and should employ a lenient standard for
class certification. The Court stated that the current prevailing law of the Third Circuit regarding class
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certification was governed by In Re Hydrogen Peroxide Antitrust Litigation, 552 F.3d 305 (3d Cir. 2008),
which allowed class certification only after a rigorous analysis of the Rule 23 prerequisites. In Re
Hydrogen Peroxide explained that a class determination generally involves considerations that are
enmeshed in the factual and legal issues comprising Plaintiffs’ cause of action. Defendants did not
challenge the Rule 23 requirements of numerosity, typicality, and adequacy; instead, Defendants
challenged Plaintiffs’ assertion that they shared common issues of law and fact with putative class
members, and thus the Court focused on the commonality, predominance, and superiority issues. In this
regard, Defendants argued that Plaintiffs were precluded from obtaining class certification based on
Clausnitzer v. Federal Express Corp., 248 F.R.D. 647 (S.D. Fla. 2008), and Babineau v. Federal Express
Corp., 576 F.3d 1183 (11th Cir. 2009). In both cases, class certification of nationwide and state-wide
classes of Defendants’ hourly employees alleging the same injuries as Plaintiffs here was denied. The
Court cited In Re General Motors Corp. Pick-Up Truck Fuel Tank Products, 134 F.3d 133 (3d Cir. 1998),
which held that denial of class certification lacked sufficient finality to be entitled to preclusive effect.
Nonetheless, the Court found both Clausnitzer and Babineau to be relevant, as both cases addressed
class certification issues relative to hourly employees of Defendants, as well as a putative class that
included couriers alleging the same injuries as Plaintiffs. Both cases also recognized that the testimony of
employees regarding non-work activities that occurred during unpaid gap periods demonstrated the
necessity of conducting individualized inquiries regarding whether a particular employee actually performed
unpaid work. The Court noted that here, as in Clausnitzer and Babineau, Plaintiffs gave differing accounts
of what occurred during the gap periods. The Court opined that the resolution of the putative class’ unpaid
gap-time work claims would require individualized inquiries regarding the extent to which specific couriers
were required to work and did work during gap periods. To Plaintiffs’ argument that the putative claims in
Clausnitzer and Babineau were broader than their proposed class, the Court observed that while it was
true that Plaintiffs presented a narrower class based on somewhat different claims, the deficiency of
common issues remained the same and individualized proof would still be required to prove that
Defendants actually breached their payroll obligation. The Court concluded that because individual issues
of facts predominated over any common issues, class litigation was not a superior method of adjudication.
For these reasons, the Court denied Plaintiffs’ motion for class certification.

Sabol, et al. v. Apollo Group, Inc., 2010 U.S. Dist. LEXIS 47145 (E.D. Pa. May 12, 2010). Plaintiffs, a
group of enrollment counselors, brought a collective action to recover unpaid overtime compensation from
Defendants pursuant to the FLSA. Defendants offer undergraduate and graduate courses in a variety of
subjects to students over the Internet and have operations and campuses at a number of locations
throughout the United States, including several in the greater Philadelphia area. Plaintiffs moved for
collective action certification under § 216(b), and the Court conditionally certified a collective class of all
enrollment counselors. The Court noted that the classification description, for the enrollment counselor
position, enumerates eight complex functions that individuals holding the jobs are expected to perform
within an 8-hour workday. In addition, Plaintiffs were required to log a certain number of hours on the
phone each day, enroll and/or re-enroll a set number of students per month, and secure a certain number
of referrals for potential students each month. Plaintiffs argued that because of the nature of their job
responsibilities, they were forced to work overtime hours in order to accomplish these objectives.
Additionally, Plaintiffs alleged that their superiors consistently required them to work overtime without
overtime pay and to attend lunchtime training sessions without compensation for missed lunch breaks.
Plaintiffs also testified that the enrollment counselors at other campuses were also working in a similar way
without overtime pay and compensation for missed meal and rest breaks. The Court noted that
Defendants’ employee handbooks provided for overtime pay with prior approval of supervisors and
compensation for missed meal breaks and rest breaks. Although Defendants produced records
demonstrating that named Plaintiffs, among other employees, were paid overtime, the named Plaintiffs
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testified that overtime compensation was paid rarely and only when approved in advance by their
supervisors. The Court cited to Pereira v. Foot Locker, Inc., 261 F.R.D. 60, 67 (E.D. Pa. 2009), where it
had found that, at the conditional certification stage, corporate policies, such as the ones argued by
Defendants, were not dispositive of collective certification. Thus, the Court concluded that it could not deny
certification based on evidence of Defendants’ official policy, and conditionally certified the case as a
collective action.

Zavala, et al. v. Wal-Mart Stores, Inc., 2010 U.S. Dist. LEXIS 63530 (D.N.J. June 25, 2010). Plaintiffs, a
group of janitors, brought a collective action under the FLSA alleging that Defendant employed contract
janitors throughout the U.S. and failed to pay them overtime because it misclassified them as independent
contractors. The Court initially certified Plaintiffs’ claims as a conditional collective action, and over 200
persons opted-in to the case. Plaintiffs subsequently filed a motion for final certification of the collective
action, and Defendant filed a cross-motion to decertify the collective action. In analyzing both motions, the
Court determined that in light of the discovery that had taken place, it was proper to utilize a stricter
standard in analyzing whether Plaintiffs were similarly-situated to members of the collective action. Id. at
*5. The Court opined that the evidence showed that there were significant differences in the factual and
employment settings of the opt-ins. Further, Defendant did not directly employ the janitors, but instead
entered into contracts with various private contractors that provided janitorial services for Defendant’s
stores throughout the country; in turn, those contractors hired janitors and sub-contracted them out to work
for other companies that would handle the hiring, supervision, and compensation of the workers. Id. at *6.
In all, the opt-ins worked at 180 different stores in 33 states for 70 different contractors, and their hours,
compensation, and employment settings varied depending on the sub-contractor that utilized their services.
Id. The Court reasoned that these significant differences in employment settings “strongly undermine
Plaintiffs’ contention that they are similarly-situated.” Id. The Court also analyzed the defenses available
under the FLSA, since individualized defenses would prevent an efficient proceeding with a representative
class. Since one such defense concerned whether Plaintiffs were employees or independent contractors
under the FLSA, and these issues depended on the individual facts and circumstances relating to the
various sub-contractors and the activities at each separate store location, the Court found that these
factors also weighed against Plaintiffs’ argument that they satisfied the similarly-situated standard “to
maintain a manageable collective action.” Id. at *9. Finally, the Court examined fairness and procedural
considerations, and concluded that given the disparate employment settings of the opt-ins and the
differences among the various sub-contractors, these factors weighed against a collective action. For
these reasons, the Court denied Plaintiffs’ motion for final certification of the collective action, and granted
Defendant’s cross-motion to decertify the collective action.

(iv) Fourth Circuit

Davis, et al. v. Terminix International Co., Case No. 09-CV-309 (E.D. Va. Feb. 24, 2010). Plaintiffs, a
group of current and/or former pest control technicians, brought a collective action alleging that Defendant
willfully denied them overtime wages in violation of the FLSA. Plaintiffs brought a motion for conditional
certification, and submitted a single sworn declaration of a pest technician in support of their motion. The
Court noted that although Plaintiffs did not identify the number of putative class members, there were
approximately 2,500 pest technicians working for Defendant at that time. The Court noted that the
declarant described his job duties and alleged overtime pay violations. In addition, he stated that his job
duties consisted primarily of going to client’s homes to inspect for and rid the property of pests, and that
although he was paid by commission, he was not trained as a salesman, rarely sold anything, was not
required to attend sales meetings, did not engage in cold calling, and did not participate in outside sales.
The declarant also stated that all the pest technicians shared substantially similar job duties and
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responsibilities and were compensated in a similar way. The Court found that the declarant’s testimony
was sufficient to support the motion for conditional certification, and granted Plaintiffs’ motion.

Parker, et al. v. Smithfield Packing Co., Inc., Case No. 07-CV-176 (E.D.N.C. Feb. 25, 2010). In this
FLSA action, the parties filed a joint stipulation and request for entry of a consent order to dismiss certain
job categories from the scope of the lawsuit and approval of § 216(b) notice forms. The Magistrate Judge
issued a report and recommendation that the stipulation be granted and relief sought by the parties be
allowed on the terms set forth in the report. Although the parties had not filed any objection to the report,
the Court subsequently conducted a full review of the report and recommendation and other documents of
record, and found that the recommendation of the Magistrate Judge was consistent with 29 U.S.C.
§ 216(b). Accordingly, the Court adopted the report and recommendation and granted the relief sought on
the terms set forth in the report and recommendation.

Syrja, et al. v. Westat, Inc., 2010 U.S. Dist. LEXIS 118085 (D. Md. Nov. 2, 2010). Plaintiff, a field
interviewer, filed an action against Defendant alleging violations of the Family and Medical Leave Act
(“FMLA”), Title VII of the Civil Rights Act, the FLSA, and the Maryland Wage Payment and Collection Law.
Defendant, a statistical survey research company, was engaged by the Centers for Disease Control and
Prevention (“CDC”) to assist with the collection of medical data for its National Health and Nutrition
Examination Surveys (“NHANES”). Defendant employed “field interviewers” to facilitate the collection of
data for NHANES, whose job was to visit households selected by NHANES statisticians, to request their
participation in the study, and to collect information about the background and health of the households’
members. Plaintiff, who worked as field interviewer on the NHANES project, filed a motion for conditional
certification regarding his FLSA claim and proposed a class of current and former Defendant employees
who were allegedly denied overtime compensation. The Court denied Plaintiff’s motion. The Court found
that the adjudication of the multiple claims in the case would require substantial individualized
determinations for each class member. The Court noted that Plaintiff’s deposition testimony demonstrated
that each field interviewer set his own schedule, case assignments varied between field interviewers,
household assignments varied in an “infinite” number of ways, and the amount of time required to conduct
a household interview varied greatly from household to household. Id. at *13. Plaintiff also conceded that
because neither he nor the other members of the putative class maintained independent records of their
work hours, the determination of liability and the calculation of damages in a collective action would require
speculative reconstruction of each individual putative class member’s work hours. Further, Plaintiff offered
no evidence that Defendant maintained, or ever maintained, a uniform national policy of denying
appropriate compensation for hours worked overtime by employees. Thus, the Court concluded that the
case was unsuitable for certification because adjudication of multiple claims in the case would require the
parties, the Court, and eventually a jury, to engage in an unmanageable assortment of individualized
factual inquiries.

(v) Fifth Circuit

Botello, et al. v. Coi Telecom, L.L.C., et al., Case No. 10-CV-305 (W.D. Tex. Dec. 30, 2010). Plaintiffs, a
group of current and former field service technicians for Defendants Time Warner Cable, Inc. (“Time
Warner”) and Coi Telecom (“COI”), brought an action against Defendants alleging violations of the FLSA by
failing to pay overtime wages and that Defendants violated ERISA and state common law by denying them
pension, health, disability, and other benefits. Defendants classified Plaintiffs as independent contractors.
Plaintiffs brought a collective action on their FLSA claims, and a class action on their ERISA and state law
claims. Plaintiffs moved for conditional certification of a collective action as to the FLSA claim. Id. at 11.
The Court applied the two-step approach of Lusardi v. Lechner, 855 F.2d 1062 (3d Cir. 1988), in regard to
the motion. At the first stage, the Court determined that it should look only to the pleadings and affidavits.
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Id. at 12. If conditional certification is granted, at the second stage the Court could determine whether the
putative collection action members are similarly-situated, based on the evidence gathered in discovery.
Defendants argued that four of the six named Plaintiffs’ FLSA claims were barred by the two-year FLSA
limitations period, that COI’s operations with Time Warner had changed drastically since Plaintiffs’
departure from COI, and a state-wide class was inappropriate because the practices of each COI system
varied. Id. at 12-13. Plaintiffs asserted that they had met the required lenient and modest factual showing.
The Court reasoned that affidavits of the named Plaintiffs showed that their work assignments were
controlled by Defendants, Plaintiffs were not permitted to negotiate any of the terms of service they would
perform, Plaintiffs were not permitted to perform any services other than those directed by Time Warner,
and Plaintiffs could not negotiate any charges for their services. Id. at 13. However, the Court also noted
that Plaintiffs working in San Antonio were treated substantially different from Plaintiffs working in Corpus
Christi. The Court further reasoned that Plaintiffs working in Austin were treated differently from those
working in Corpus Christi. The Court also observed that many of the proposed members of the collective
action would have their claims subject to their arbitration agreements. Therefore, the Court held that the
named Plaintiffs were not similarly-situated to the members of the putative collective action. Accordingly,
the Court denied Plaintiffs’ motion for conditional collective action certification.

Ene, et al. v. Maxim Healthcare Services, Inc., Case No. 09-CV-2453 (S.D. Tex. Mar. 2, 2010).
Plaintiffs, a group of current and former healthcare recruiters, brought a collective action under the FLSA
seeking overtime compensation. Defendant – in the business of recruiting and providing medical
personnel to medical facilities and home care services – classified all its healthcare recruiters as
administratively exempt. Plaintiffs contended that as healthcare recruiters they were entry-level employees
who assisted in placing and scheduling, but exercised no discretion over the job conditions of nurses they
recruited and were therefore non-exempt. Plaintiffs sought conditional certification under § 216(b) for all
healthcare recruiters. The Court granted Plaintiffs’ motion. Defendant argued that it properly classified its
healthcare recruiters as exempt employees, as held in Hudkins v. Maxim Healthcare Services, Inc., 39 F.
Supp. 2d 1349 (M.D. Fla. 1998). The Court observed that as it could not examine the merits of the
exemption at the conditional certification stage, the Hudkins ruling was not relevant. Defendant next
objected the geographic scope of the proposed class, but did not dispute that it treated all healthcare
recruiters the same under the FLSA. The Court noted that Defendant’s affidavits, which described the job
duties of its healthcare recruiters, did not make any distinction between the duties of individual healthcare
recruiters or between healthcare recruiters at the 235 homecare offices across the United States. Thus,
the Court concluded that the affidavits evidenced that all healthcare recruiters across the country
performed essentially the same job functions. Further, the Court remarked that the potential need for
individual assessment of the application of an exemption – each employee’s degree of discretion and
independent judgment – did not weigh against conditional certification because Defendant’s own evidence
pointed to the similarity of the recruiters’ job functions. The Court observed that of nine individuals who
consented to join the lawsuit, six opt-ins and the named Plaintiff filed affidavits stating that Defendant
denied them overtime pay, and that they knew of other healthcare recruiters who were paid the same way
for performing similar job duties and might want to join the lawsuit. As a result, the Court found that
Plaintiffs had made substantial allegations that the putative class members were similarly-situated to them.
Finally, in objecting to the temporal scope of the proposed collective action, Defendant contended that
Plaintiffs failed to provide any evidence of willful violation of the FLSA to justify a three years limitation,
particularly because its classification was upheld in Hudkins. The Court disagreed, and reasoned that the
well-established precedent is that where a plaintiff alleges a willful FLSA violation, notice is proper for
potential class members employed within the full three-year period. The Court determined that in such
circumstances, Plaintiffs were not required to prove willfulness without the benefit of discovery.
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Meyers, et al. v. Pioneer Exploration L.L.C., 2010 U.S. Dist. LEXIS 66968 (S.D. Tex. July 6, 2010).
Plaintiff, a truck driver, brought a collective action under the FLSA alleging that Defendant failed to pay him
and similarly-situated workers overtime compensation. Defendant had a travel time policy applicable to all
its non-exempt, hourly employees in Texas for the purpose of calculating overtime wages. Plaintiff alleged
that Defendant failed to keep records differentiating its employees’ compensable travel time from non-
compensable travel time. Plaintiff further asserted that Defendant deducted thirty minutes each day for
lunch from calculated work time even when a lunch break was not taken. Plaintiff brought a motion for
conditional collective action certification. Plaintiff argued that putative class members were similarly-
situated because they were each subject to the same payment policy. Plaintiff also contended that a list of
78 employees who were subject to the travel time policy – produced in discovery by Defendant –illustrated
the size of the putative class. Further, Plaintiff asserted that there were other aggrieved individuals and
those individuals would opt-in to the collective action if they became aware of it. Defendant argued that an
investigation of its travel time policy by the U.S. Department of Labor (“DOL”) and Defendant’s subsequent
settlement arrangements with some potential opt-in Plaintiffs precluded certification of a collective action.
Specifically, the DOL investigation determined that 30 employees were affected by the policy. The DOL
supervised settlements between Defendant and 21 of the identified employees resulting in receipt of back
pay and waiver of any further claims against Defendant pertaining to the travel time policy. The Court
observed that while 29 U.S.C. § 216(c) authorizes the DOL to investigate FLSA violations and supervise
settlements, a waiver of future claims under a DOL-supervised settlement must be made individually by the
employee affected by an unlawful payment policy, and such a waiver only barred that individual employee
from making a future claim under § 216(b). The Court held that a waiver of individual claims under the
DOL-supervised settlement did not bar other employees from advancing their own claims challenging
Defendant’s travel time policy under the FLSA, nor did it prevent employees who received a settlement
from challenging the validity of the waiver or making any other claims not specifically waived. Defendant
also argued that putative class members were not similarly-situated to Plaintiff concerning Defendant’s
lunch break policy. The Court, however, found that Plaintiff did not request certification based specifically
on allegations that Defendant’s lunch break policy violated the FLSA. Such an allegation was an additional
claim offered by Plaintiff and did not affect the determination of whether the Court should certify the
putative class proposed by Plaintiff, which included all employees who did not receive overtime
compensation as a result of the travel time policy. The Court also observed that the five additional sworn
declarations and four consents to join the suit provided by Plaintiff showed that other similarly-situated
individuals existed. The declarations showed that workers had been subject to the same policy and they
alleged similar facts regarding Defendant’s travel time policy that affected all non-exempt, hourly
employees. The Court held that the similarities in factual allegations throughout the pleadings and the
declarations indicated that the action did not arise from circumstances unique to Plaintiff and the facts were
sufficient to justify certification of the proposed class. Consequently, the Court granted Plaintiff’s motion to
conditionally certify the collective action.

Odem, et al. v. Centex Homes, 2010 U.S. Dist. LEXIS 9496 (N.D. Tex. Feb. 4, 2010). In this FLSA
action, the Magistrate Judge reported and recommended that Plaintiff’s motion for conditional certification
be denied and that the opt-in Plaintiffs who joined the proceedings be dismissed without prejudice. On
Rule 72 review, the Court accepted the report. The Magistrate Judge outlined three factors for determining
whether potential Plaintiffs were similarly-situated, including: (i) the disparate factual and employment
settings of the individual Plaintiffs; (ii) the various defenses available to Defendant which appeared to be
individual relative to each Plaintiff; and (iii) fairness and procedural considerations. The Magistrate Judge
concluded that the duties and responsibilities of the proposed collective action members were widely
disparate, that Defendant’s defenses varied from Plaintiff to Plaintiff, and that the proposed collective action
would be unmanageable. In objecting to the report and recommendation, Plaintiff argued that a class-
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specific definition could cure these deficiencies. The Court disagreed, observing that to employ such a
class-specific definition it had to face the difficulty in carving out an exception for certain categories of
workers, and identifying such workers would require an individualized analysis with respect to the job
duties of every collective action member. Further, the Court opined that defining these job duties, and the
frequency of such duties, would be troublesome insofar as classifying particular workers. Thus, given the
completion of an extensive amount of discovery, the Court was reluctant to certify a collective action that
would prompt further discovery. The Court found that denying collective action certification would serve
judicial economy, avoid delay, and that no further discovery or expenditure would have to be conducted to
weed out the purported members of the collective action who were dissimilar to Plaintiff. Accordingly, the
Court adopted the recommendation of the Magistrate Judge.

Sandoz, et al. v. Cingular Wireless, LLC, 2010 U.S. Dist. LEXIS 53371 (W.D. La. May 28, 2010).
Plaintiff, a part-time retail sales consultant, brought a collective action alleging that Defendant’s payment
policy violated the minimum wage provisions of the FLSA. Plaintiff asserted that Defendant’s
underpayment of wages due policy (the “policy”) caused her to be paid an amount below minimum wage
for the actual hours she worked during pay periods, in which she worked more than thirty four hours and
her exception time was not paid concurrently with her payment for her regular 19 hours. Id. at *11. Plaintiff
brought a motion for conditional certification. The Magistrate Judge issued a report and recommendation
that Plaintiff’s motion be denied. On Rule 72 review, the Court partly adopted and partly declined to adopt
the report and recommendation. The Court noted that the Magistrate Judge relied on Newton v. City of
Henderson, 47 F.3d 746, 748-9 (5th Cir. 1995), finding that Plaintiff failed to show Defendant’s policy as a
common policy or plan in violation of the FLSA. Newton held that an employer had no liability for failing to
pay overtime because the employer had no reason to know that the employee was working overtime hours.
Plaintiff argued that, unlike Newton, Defendant authorized the excess hours at issue and that Defendant
had actual knowledge of the number of excess hours Plaintiff worked. Plaintiff argued that Defendant had
actual knowledge because the hours and the work were scheduled and assigned by the store supervisor
and the supervisor entered the hours on the employees’ time sheets on the store computer prior to the
commencement of the workweek. The Court found that Defendant’s policy, on its face, violated the FLSA
by failing to pay minimum wage for each hour worked during the pay period to an employee on his or her
regular pay date and by permitting payments of earned minimum wage to be rolled over to a subsequent
paycheck. The Magistrate Judge had concluded that Plaintiff failed to show that there were similarly-
situated potential opt-in Plaintiffs. The Court assumed that the Magistrate Judge’s conclusion was based
on Defendant’s assertion that Plaintiff frequently failed to timely submit her timesheets in conformity with
Defendant’s policies. Plaintiff alleged that Defendant impermissibly delayed payment to its employees for
“exception time” if the store manager failed to verify the hours worked in a timely fashion, that her
manager’s failure to timely enter exception time was a regular occurrence in her store, and that the store
manager created the employees’ schedule – including all regular hours and exception time – and then
supervised those employees for whom she had created the schedule. Id. at *28. The Court noted the
evidence presented by Plaintiff provided, at least, a “colorable claim” of a violation of the FLSA because
Plaintiff had shown the existence of a nationwide written policy by Defendant, which, on its face, permitted
late payment of wages in certain defined circumstances. Id. at *33. Therefore, the Court held that
Plaintiff’s motion for conditional certification of a collective action could not be denied at the present stage
without an opportunity for discovery. Accordingly, the Court found it appropriate to certify a conditional
collective action to include any employees at the same location as Plaintiff.

(vi) Sixth Circuit

Bassett, et al. v. TN Valley Authority, 2010 U.S. Dist. LEXIS 15000 (W.D. Ky. Feb. 22, 2010). Plaintiff,
a dredging crew heavy equipment operator, brought an FLSA action against Defendant to recover
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compensation for time spent in travel to his home from remote locations on his days off. Plaintiff moved for
conditional certification of his claim, and Defendant moved for summary judgment. The Court granted
Plaintiff’s motion in part, and denied Defendant’s motion. The Court first addressed Defendant’s motion for
summary judgment. The Court noted that the General Agreement between Defendant and Plaintiff’s union
contained an express provision providing for compensation for required travel time. However, the Court
observed that Defendant’s liability existed only if the travel time was considered “work” under the FLSA. Id.
at *6. Ordinary travel from home to work need not be counted as hours worked even if the employer
agrees to pay for it. The Court reasoned that the present case differed from “ordinary home to work travel”
in that it involved work at remote locations, requiring members of the dredging crew to spend nights away
from home. Id. at *7. The Court found that although the FLSA regulation on travel away from home –
29 C.F.R. § 785.39 – states that travel away from home is clearly work time when it cuts across the
employee’s workday, it fails to discuss travel that is purely voluntary. Thus, the Court relied on a U.S.
Department of Labor non-administrator opinion letter, which opined that an employee need not be
compensated for voluntary time traveling even if working at a remote location. To determine whether
Plaintiff’s travel was voluntary or not, the Court considered whether Defendant offered to pay employees’
living expenses while they were at remote worksites on non-working days. The Court opined that although
Defendant’s accounting procedure documents appeared to establish that Plaintiff was entitled to
reimbursement for lodging on non-working days, Defendant presented no evidence to demonstrate that
Plaintiff knew or had knowledge about the policy. Accordingly, the Court found that a genuine issue of
material fact existed, and denied Defendant’s motion for summary judgment. The Court also denied in part
Plaintiff’s motion to conditionally certify a class consisting of all present and former U.S. employees who
worked within the past ten years. Although the recovery time period under the FLSA is limited to three
years, Plaintiff urged the Court to apply the doctrine of equitable tolling and allow ten-year period to go
forward, at least until discovery was completed. The Court reasoned that Plaintiff possessed sufficient
information to discover his claims under the FLSA, as Plaintiff had raised the issue with his superiors in the
past and was aware that he was not being paid for travel time. Thus, the Court held that the class should
be limited to only those individuals who had FLSA claims within the three years.

Benson, et al. v. Asurion Corp., 2010 U.S. Dist. LEXIS 125540 (M.D. Tenn. Nov. 29, 2010). Plaintiffs, a
group of customer service representatives, filed a collective action alleging that Defendants failed to pay
overtime for pre-shift and post-shift tasks in violation of the FLSA. Plaintiffs alleged that before clocking-in,
employees were required to spend a certain amount of uncompensated time booting up their computers
and performing other preparatory work and that, after clocking-out, employees spent uncompensated time
logging-off their computers. Previously, Defendants settled a suit entitled Shabazz v. Asurion Insurance
Service, 2008 U.S. Dist. LEXIS 29696 (M.D. Tenn. 2008), containing nearly identical allegations. Plaintiffs
in this case, however, did not opt-in to the Shabazz litigation. Plaintiffs brought a motion for conditional
certification of a collective action. In support of their motion, Plaintiffs submitted declarations from
themselves and nine other employees, each stating that despite differences in job descriptions they were
required to perform similar uncompensated work. Defendants argued that in response to the Shabazz
litigation, it instituted policies in compliance with the FLSA to ensure that employees clocked-in before
booting up their computers, and that Plaintiffs could not show a unified practice of disregarding Defendants’
official policy. Defendants also submitted declarations from four hourly employees and five supervisors,
which showed that employees were told to, and did, clock-in before logging-in to their computers and clock-
out after logging-off. Defendants also deposed the two named Plaintiffs, noting that their testimony showed
that they were unsure of who instructed them to perform uncompensated work. The Court found that
Plaintiffs’ declarations provided the “modest factual showing” required for conditional certification of
Plaintiffs’ proposed class. Id. at *12. The Court held that although the evidence submitted by Defendants
tended to contradict Plaintiffs’ evidence and reveal potential weaknesses in their case, it did not preclude
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conditional certification. The Court further held that Defendants could not defeat certification by arguing
that Plaintiffs’ claims might rely on individualized evidence. Accordingly, the Court granted Plaintiffs’
motion for conditional certification of a collective action.

Bernal, et al. v. TrueBlue, Inc., 2010 U.S. Dist. LEXIS 49354 (W.D. Mich. May 19, 2010). Plaintiffs, a
group of former and current employees, brought an FLSA collective action alleging that Defendants failed
to pay them the minimum wage. Although Defendants always paid employees by check, Defendants
allowed a third-party to maintain cash-dispensing machines (“CDM”s) at all its offices and employees who
wished to use a CDM were given a voucher and a code, which could be used with the CDM to receive cash
equal to the amount of the paycheck rounded down to the nearest dollar and minus an additional dollar.
Plaintiffs argued that the CDMs imposed a fee on Defendants’ employees that often caused them to
receive an hourly rate of pay below the minimum wage in violation of the FLSA. Plaintiffs filed a motion for
conditional collective action certification for several thousand potential Plaintiffs employed at any of
Defendants’ Michigan offices and to order Defendants to provide addresses, telephone numbers, social
security numbers and birth dates of all individuals employed at Defendants’ offices who were paid by
means of CDMs for purposes of sending them notice under 29 U.S.C. § 216(b). The Court denied
Plaintiffs’ motion. The Court observed that although limited discovery occurred prior to the filing of the
motion, the matter was still at the early stages of discovery, and not all putative class members had been
notified or given an opportunity to opt-in. The Court stated that conditional certification was appropriate if
the pleadings and affidavits of the named Plaintiffs alleged that Defendants had a unified policy that
resulted in FLSA violations to each member of the putative class. Although Plaintiffs sufficiently alleged
that Defendants had a unified policy-payment by means of a CDM that applied to all members of the
purported class, the Court held that the pleadings and affidavits of the named Plaintiffs failed to allege that
the unified policy resulted in FLSA violations to each member of the putative class, as Plaintiffs had not
alleged that all the putative class members ever received a rate of pay low enough for a FLSA violation to
occur. The Court further determined that although the affiants themselves earned a rate of pay low enough
to reduce their wage to below the minimum on days they used the CDM, they failed to allege the same for
any other members of the purported class, and the complaint itself did not contain any such allegation.
Accordingly, the Court denied Plaintiffs’ motion for conditional certification.

Bowman, et al. v. Crossmark, Inc., 2010 U.S. Dist. LEXIS 72350 (E.D. Tenn. July 19, 2010). Plaintiffs,
a group of retail representatives, brought an FLSA collective action contending that they were required to
perform job-related activities in their homes before and after travel to retail locations, and that therefore,
time spent driving was part of the workday, and therefore compensable. Defendant denied liability, and
argued that the duties Plaintiffs described were not required to be performed at home or at a specific time,
but rather could be accomplished at any time, and wherever employees had internet access. Plaintiffs did
not move for conditional certification until almost one year after the case had been filed, and during that
time considerable discovery regarding conditional certification had been conducted. Due to this discovery,
the Court did not apply the lenient standard employed at the early notice stage of FLSA collective actions,
and instead considered the factors employed at the decertification stage. The Court stated that it was
appropriate to consider the individual employment settings of Plaintiffs, any defenses Defendant could
assert against an individual Plaintiff, and general fairness and procedural considerations. The Court
observed that Plaintiffs had not shown the initial factor of similarity of employment settings, because the
evidence did not show that retail representatives nationwide performed their administrative duties as
Plaintiffs did, or were required to perform the tasks as Plaintiffs did. In addition, the Court noted that there
were different types of retail representatives. The Court also observed that Plaintiffs were seeking
certification of a class of approximately 12,000 employees, and that this class size presented a multitude of
management and logistical problems. Regarding the second factor, the Court found that, based on the
dissimilarities between potential Plaintiffs, Defendant would likely require individual inquiries to each retail
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representative regarding what administrative tasks were performed, and when, where, and how often such
tasks were performed. Id. at *21-22. The Court therefore determined that the second factor did not
support collective treatment of this action. The Court also concluded that the third factor of fairness and
procedural considerations further supported its conclusion that the case was not appropriate for collective
action certification because the proposed class members were located nationwide, were in different
classes of employees, and in different divisions or on different teams with various supervisors.

Johnson, et al. v. ECT Contracting, LLC, 2010 U.S. Dist. LEXIS 14237 (M.D. Tenn. Feb. 18, 2010).
Plaintiffs, a group of current and former employees, brought an FLSA action seeking minimum wages and
overtime compensation, asserting that Defendant improperly classified them as independent contractors.
Plaintiffs filed a motion for conditional certification of a collective action, and to give notice to similarly-
situated employees and former employees of Defendant who had been classified as independent
contractors. The Court granted Plaintiffs’ motion. The Court noted that Plaintiffs had submitted affidavits
attesting that: (i) they did not receive 1.5 times their regular rate of pay for overtime work even though they
frequently worked in excess of 40 hours; (ii) Defendant did not allow them to rely on independent judgment
in determining which tools were necessary to complete their jobs; (iii) Defendant exercised substantial
control over their work and Plaintiffs were required to attend a training course before beginning work, for
which they received no compensation; (iv) Defendant scheduled Plaintiffs’ appointments and they were
paid a set rate; (v) Plaintiffs did not have the opportunity for profit or loss based on their work and they did
not engage in open market competition with others; (vi) Plaintiffs worked exclusively for Defendant; (vii)
Plaintiffs did not take any steps towards managing their business operations; and (viii) their own
experiences, job duties, training, and pay practices were similar to other employees of Defendant who were
classified as independent contractors. Defendant did not submit any affidavits to contradict Plaintiffs’
affidavits, but contended that Plaintiffs failed to make a colorable showing of the existence of a class of
similarly-situated workers who claimed uncompensated overtime as the result of a single plan or policy
imposed by Defendant. Upon review of the affidavits, the Court noted that Plaintiffs had spoken with
Defendant’s other employees and found that their experience, job duties, training, and pay practices were
similar to other Defendant’s independent contractors. The Court observed that Plaintiffs personally
obtained direct knowledge that there were other similarly-situated workers who could be potential members
of the class. The Court thus concluded that Plaintiffs presented sufficient proof that their claims were
unified by common theories of Defendant’s alleged statutory violations to permit proceeding with a
collective action, and provide notice to potential opt-in Plaintiffs.

Pacheco, et al. v. Boar’s Head Provisions Co., 2010 U.S. Dist. LEXIS 30463 (W.D. Mich. Mar. 30,
2010). Plaintiffs, a group of employees, brought an action against Defendant for unpaid wages under the
FLSA and the Michigan Minimum Wage Law (“MMWL”), as well as state common law claims for breach of
contract and unjust enrichment. Plaintiffs moved for class certification of their state law claims. Defendant
filed a motion to dismiss Plaintiffs’ state law claims pursuant to Rule 12(b)(6), for failure to state a claim
upon which relief can be granted. The Court granted Defendant’s motion. Plaintiffs alleged that Defendant
breached the employee handbook by failing to comply with promised terms and conditions of employment
and by not paying proper overtime. The Court dismissed the claim, reasoning that the employee handbook
could not sustain a claim for breach of contract because it was not an employment contract, but rather
merely a set of guidelines, on which a breach of contract claim could not stand. The Court also granted
Defendant’s motion to dismiss Plaintiffs’ MMWL claims, because the MMWL overtime provisions did not
apply to employers, like Defendant, who were subject to the FLSA. Finally, Defendant requested dismissal
of Plaintiffs’ state law unjust enrichment claim on the ground that Plaintiffs had an adequate remedy under
the FLSA. The Court agreed and dismissed the claim, finding that Plaintiffs had an adequate alternative
remedy because they sought the same relief under both the FLSA claim and their unjust enrichment claim.
After granting Defendant’s motion to dismiss, the Court reasoned that Plaintiffs’ request for Rule 23 class
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certification must be rejected because there existed no state law claim on which the class certification
could be based, and the lone standing FLSA claim could not proceed as a class action.

Wlotkowski, et al. v. Michigan Bell Telephone Co., 267 F.R.D. 213 (E.D. Mich. 2010). Plaintiffs, a group
of managers of outside plant planning engineering and design ( the “outside plant engineers”), brought a
collective action under the FLSA alleging that Defendant misclassified them as exempt employees until
May 16, 2009. Plaintiffs stated that although the job duties of outside plant engineers remained the same,
Defendant had collectively classified them as exempt employees, and on May 16, 2009, Defendant
reclassified them as non-exempt, hourly employees who were eligible for overtime. Plaintiffs sought
overtime pay for the period preceding May 16, 2009. Subsequently, sixty current and former outside plant
engineers opted-in to the lawsuit. Plaintiffs filed a motion for conditional certification of a class consisting of
all outside plant engineers working for Defendant over the last three years. In support of their motion,
Plaintiffs submitted declarations of 35 opt-in Plaintiffs, stating that although they were called outside plant
engineers, they were not engineers, but rather held clerical positions. The Plaintiffs further stated that,
although they held different job positions with different functions – such as design engineer, planner, right
of way engineer and loop electronics engineer – they were trained to work in all the positions, and in fact,
performed all the functions. Thus, Plaintiffs asserted that they performed the same job duties as others.
Although Defendant designated them as “managers” and classified them as administratively exempt,
Defendant argued that it did not supervise, hire, fire, evaluate, or discipline any employees. Id. at 216.
The Court found that Plaintiffs made a sufficient showing that they were similarly-situated victims of
Defendant’s misclassification, which exempted them from overtime pay until May 16, 2009. The Court
observed that, although Plaintiffs’ specific job duties were not entirely identical, their testimony and
declarations showed they were similarly-situated because they held the same job title, had a primary duty
of drawing up specifications or plans used for the installation of telephones and data cables, and performed
the same job duties before and after the reclassification. The Court noted that in a similar case – Witteman
v. Wisconsin Bell, Inc., 2010 U.S. Dist. LEXIS 8845, at *1 (W.D. Wis. Feb. 2, 2010) – a class of “outside
plant engineers” who were reclassified as exempt had been certified in the face of similar defense
arguments. Although there were six different job positions amongst the class members, Witteman held that
the employer failed to explain why such dissimilarities could not be solved through sub-classes.
Accordingly, the Court did not consider Defendant’s declarations and depositions submitted to refute
Plaintiffs’ evidence, holding that it would resolve the factual disputes and decide substantial issues on the
merits at the decertification stage. Therefore, the Court granted Plaintiffs’ motion for conditional class
certification.

(vii) Seventh Circuit

Alvarez, et al. v. City Of Chicago, 605 F.3d 445 (7th Cir. 2010). Plaintiffs, a group of fifty four
paramedics, brought a two-count collective action against Defendant seeking overtime pay under the
FLSA. The District Court permitted Plaintiffs to distribute notices of the action to prospective Plaintiffs and
granted a 60 day period to opt-in. Within this period, more than 300 Plaintiffs opted-in. The District Court
dismissed several opt-in Plaintiffs as they had joined after the 60 day opt-in period. Four dismissed opt-in
Plaintiffs and eight new Plaintiffs brought the same claim in a new action entitled Caraballo v. City of
Chicago, 2009 U.S. Dist. LEXIS 22589 (N.D. Ill. Mar. 18, 2009), but without collective action allegations
and without seeking class certification. The District Court subsequently consolidated both the actions.
After consolidation, the Caraballo Plaintiffs moved for summary judgment and identified ten sub-claims
under the FLSA. Defendant filed a cross-motion for summary judgment, moved for decertification, and
sought dismissal of Plaintiffs’ claims on the basis that they were “hopelessly heterogeneous,” and that all
claims were not common to all Plaintiffs. Id. at 447. The District Court granted Defendant’s motion for
summary judgment, both in Alvarez and Caraballo, holding that Plaintiffs were not similarly-situated
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because each Plaintiff raised a different combination of sub-claims and could not be readily divided into
homogenous sub-groups. The District Court also directed Plaintiffs to pursue arbitration pursuant to their
collective bargaining agreement (“CBA”). On appeal, the Seventh Circuit reversed the dismissal and
remanded the proceedings to the District Court to consider whether a collective action was the most
efficient judicial resolution of this matter. The Seventh Circuit noted that the District Court dismissed both
the actions in reliance on Jonites v. Exelon Corp., 522 F.3d 721 (7th Cir. 2008), where a collective action,
brought on behalf of more than a thousand linemen, was dismissed because the determination of the
Defendant’s liability required individual fact-finding, and because many putative class members had no
viable claims. In accordance with these findings, the Seventh Circuit held that the individual Plaintiffs had
to either file individual suits, create homogenous classes, or ask the union to file grievance proceedings
under the CBA. Plaintiffs argued that their case differed from Jonites because they were similarly-situated
as to individual sub-claims and only heterogeneous due to several different combinations of sub-claims.
Further, Plaintiffs argued that the District Court should have allowed them to split their claims into
homogenous sub-classes. The Seventh Circuit observed that the District Court agreed with Plaintiffs’
characterization as to the homogeneity of ten sub-claims because Defendant’s liability to any particular
Plaintiff depended only upon a single uniform policy, and whether that policy impacted that particular
Plaintiff. However, the Seventh Circuit disagreed with Plaintiffs’ proposal for sub-classes, finding that sub-
classes were less efficient than splitting the action into separate collective actions, or allowing individual
claims. The Seventh Circuit also noted that while the District Court had wide discretion to manage
collective actions, it mistakenly read Jonites to forbid it from adopting a sub-claim approach merely
because the variety of sub-claims rendered the class heterogeneous. On the contrary, the Seventh Circuit
found that, unlike Jonites, Plaintiffs were similarly-situated because common questions predominated and
each Plaintiff’s recovery could be determined by a sub-set of these common questions. The Seventh
Circuit opined that the District Court mistakenly limited comparison of the efficiency of proceeding through
sub-claims to the perceived efficiency of arbitration. The Seventh Circuit determined that Plaintiffs had the
right to proceed individually or proceed through separate classes, and therefore, the District Court should
have compared the efficiency of these options to a collective action comprised of various sub-claims.

Anyere, et al. v. Wells Fargo Co., 2010 U.S. Dist. LEXIS 35599 (N.D. Ill. April 12, 2010). Plaintiffs, a
group of current and former credit managers employed in Illinois and Indiana, brought a collective action
alleging that Defendant failed to pay them overtime wages in violation of the FLSA. Plaintiffs filed a motion
seeking collective action certification and judicially supervised notice under 29 U.S.C. § 216(b). Plaintiffs
alleged that all credit managers performed the same job duties and were subjected to Defendant’s failure
to compensate for overtime work. Plaintiffs submitted declarations stating that despite working overtime,
Defendant compelled them to log only 40 hours a week. In addition, Plaintiffs alleged they were not
compensated for the time they worked during pre-shift, lunch, after 6:00 p.m. on weekdays, and on
Saturdays. Defendant also submitted affidavits and time records showing that Plaintiffs’ own self-reported
time records evidenced Plaintiffs regularly were paid overtime. Plaintiffs maintained that they did not
receive payment for some overtime worked, and that Defendant did not record the hours accurately. The
Court found that under the lenient standard for § 216(b) motions, it could rely on Plaintiffs’ declaration, and
that Defendant’s merits defenses should be addressed at the second stage of certification. Defendant also
argued that it had a written policy requiring credit managers to be paid for overtime worked and prohibiting
them from working off-the-clock. Plaintiffs contended that while Defendant’s overtime policy was not
unlawful on its face, Defendant had an unwritten policy of not paying for overtime hours. The Court noted
that certification of a collective action is appropriate where Plaintiffs allege that an employer has an
unwritten policy requiring its employees to perform uncompensated work off-the-clock. Defendant argued
that the policy at issue was restricted to only certain supervisors within Illinois and Indiana, and that it
encompassed individualized claims, and that the class was too broad; hence, Plaintiffs had no basis for
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sending notice to all credit managers outside of Plaintiffs’ branches. Based on this record, the Court
rejected Defendant’s arguments, and granted Plaintiffs’ § 216(b) motion. As to the scope of the collective
action, the Court reasoned that Plaintiffs represented credit managers from several different branches,
districts, and regions, and thus notice should not be confined to branches in which Plaintiffs worked.

Brickel, et al. v. Bradford-Scott Data Corp., 2010 U.S. Dist. LEXIS 2006 (N.D. Ind. Jan. 11, 2010).
Plaintiff, former computer technician, brought an FLSA collective action claiming overtime pay for a period
of three years. Plaintiff asserted that he performed field service during which he either used his own car, or
sometimes a rental car, but did not use commercial vehicle which weighed over 10,000 pounds; thus,
Plaintiff contended that the FLSA’s motor carrier exemption did not apply. Plaintiff filed a motion for
condition collective action certification. In support of the motion, he filed his affidavit and Defendant’s
answers to Plaintiff’s first set of interrogatories and request for production of documents. In his affidavit,
Plaintiff stated that he was employed as a computer technician on the hardware side and performed repairs
in the field, and during the last three years of his employment with Defendant, there were between five and
ten people doing his same job without receiving overtime pay. Id. at *4-5. In addition, in its answer to
interrogatories, Defendant provided a list of four individuals that worked for Defendant in a position similar
to Plaintiff. The Court concluded that as this proof satisfied Plaintiff’s minimal burden of showing similarly-
situated employees, it therefore granted Plaintiff’s § 216(b) motion.

Collazo, et al. v. Forefront Education, Inc., 2010 U.S. Dist. LEXIS 7661 (N.D. Ill. Jan. 28, 2010).
Plaintiffs, a group of admissions representatives who marketed and enrolled students in educational
institutions in Illinois, brought an action under the FLSA against Defendants alleging non-payment of
overtime wages. Plaintiffs filed a motion for conditional certification seeking to certify a class consisting of
admission representatives in both Florida and Illinois. The Court granted Plaintiffs’ motion as to all current
and former employees of Defendants who were employed at three Illinois-based locations, but denied the
motion as to potential class members who might have worked at any of Defendant’s Florida locations. The
Court noted that Plaintiffs failed to show that they and potential class members at the Florida locations
were similarly-situated because none of the five proposed class representatives worked at Defendants’
Florida locations and Plaintiffs failed to provide any affiant with personal knowledge of the workplace
systems in Florida. The Court determined that the documents submitted by Plaintiffs in support of their
motion, which included electronic web pages posted by Defendants that contained job description of the
Florida-based admissions, merely stated the functions of the Florida positions, but failed to show that
Florida-based employees were denied overtime wages. Based on this record, the Court concluded that
there was no factual showing that Plaintiffs, who all worked in Illinois, and potential class members in
Florida were together victims of a common policy or plan that violated the law. Second, based on the
sworn declarations of Plaintiffs, the Court found that Plaintiffs worked in a high-pressure sales environment
with sales quotas and goals, routinely worked more than forty hours per week without being paid any
overtime wages, and worked many Saturdays to provide campus tours and host orientation. The Court
noted that Plaintiffs’ declarations were supported by documents consisting of on-line advertising materials
in which Defendants sought admissions representatives with sales experience and notified applicants
about working occasional Saturdays. The Court found that Plaintiffs satisfied the modest factual showing
necessary to proceed with opt-in notice to potential class members. At the same time, the Court found that
two named Plaintiffs were not adequate representatives of the class because both had ended their
employment with Defendants before the filing of their notices of consent and thus were barred by statute of
limitations. The Court determined that two other named Plaintiffs, who had submitted consent forms, also
were not adequate representatives of the class because they did not file proper declarations and their
notices of consent were defective as neither were signed by the declarants themselves. The Court,
however, found that one named Plaintiff would be able to serve adequately as a class representative, that
her signing of a post-employment release did not waive right to claim because the release was purported to
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be a blanket release which made no specific reference to collective actions or FLSA actions. Finally, the
Court adjusted the class definition to include only those admissions representatives who actually worked
forty-plus-hour workweeks without any overtime compensation.

Dorman, et al. v. DHL Express (USA), Inc., 2010 U.S. Dist. LEXIS 9227 (W.D. Wis. Feb. 3, 2010).
Plaintiff, a delivery driver, brought an action alleging that Defendants failed to pay its commercial and non-
commercial motor vehicle drivers overtime pay in violation of the FLSA and Wisconsin labor laws. The
parties filed a stipulation to conditionally certify Plaintiff’s FLSA claim as a collective action. Plaintiff then
filed a motion for class certification of his state law claim under Rule 23. The Court denied the motion,
holding that as Defendants raised a defense under Motor Carrier Act (“MCA”) exemption, the proposed
class did not satisfy Rule 23(b)(3)’s predominance and superiority requirements. The Court observed that
the key issue was whether Defendants’ MCA exemption defense applied in this case, and that application
of the exemption was a specific individual issue that would predominate over any other common issue of
fact or law. The Court found that although Plaintiff challenged a blanket policy or practice of not paying any
driver overtime wages, whether that practice was valid was not a common issue and would be individual as
to each driver. Moreover, the Court observed that determining whether Defendants were “motor carriers”
as defined under the Act would depend on each driver’s time of employment because between August 10,
2005 and June 6, 2008, the exemption applied to a “motor carrier,” defined in the statute, 49 U.S.C.
§ 13102(14), to cover “a person providing commercial motor vehicle transportation for compensation,” and
on June 6, 2008, the “motor carrier” definition was amended to cover “a person providing motor vehicle
transportation for compensation.” Id. at *12-13. Thus, the Court found that as of June 6, 2008, there was
no need to decide whether a commercial motor vehicle was used in assessing whether the exemption
applied. The Court also opined that the superior method to address the state law overtime wage claim was
to have the drivers who opt-in to the FLSA portion of this case assert the state law claim as well. The
Court noted that this would allow each driver to make an individualized decision of his claim in terms of
whether it arose within the shorter state law two-year statute of limitations and whether it fell under the
post-2008 amendment to the MCA exemption. Further, the Court noted that because the FLSA collective
action notice was already sent to the class members, certifying state law class would require expending
additional time and effort to send a second notice to the same people who have already received notice of
the FLSA collective action. Finally, the Court found that because the MCA exemption applied equally
under the FLSA and Wisconsin labor laws, each opt-in Plaintiff’s overtime claim would rise or fall on his
specific work circumstances. The Court concluded that adding the state law class would require additional
litigation time, work, and cost to find information about class members who did not care enough to opt-in to
the FLSA collective action. The Court therefore denied Plaintiff’s motion for class certification of their state
law claims.

Driver, et al. v. AppleIllinois, LLC, 265 F.R.D. 293 (N.D. Ill. 2010). Plaintiffs, a group of former servers
and bartenders, brought a putative class action against Defendant, alleging it paid their “directly tipped” and
“in-directly tipped” positions at the tip credit rate in an amount that was less than the prevailing minimum
wage, taking an allowance in violation of the FLSA, the Illinois Minimum Wage Law (“IMWL”), and the
Illinois Wage Payment and Collection Act (“IWPCA”). Plaintiffs filed a motion for class certification of the
two IMWL classes and one IWPCA class, which the Court granted in part and denied in part. The Court
noted that the IMWL provides that an employer may calculate as part of the hourly wage rate an allowance
for gratuities not to exceed 40% of the applicable minimum wage rate for employees whose occupation
includes receiving gratuities. The Court found that IMWL paralleled the FLSA, and under the FLSA, to
claim a tip credit, Defendant was obligated to notify its tipped employees of the tip credit. In evaluating
Plaintiffs’ class certification motion, the Court analyzed the propriety of certification on each one of
Plaintiffs’ state law claims. Addressing Plaintiffs’ claims regarding Defendant’s failure to provide proper
notice of the tip credit provision under FLSA § 203(m), the Court found that the key issues – including the
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existence of Defendant’s policy regarding notification, (ii) the manner in which the policy was carried out,
and (iii) whether those policies and practices were adequate as a matter of law – were all susceptible to
common proof. Therefore, the Court concluded that the commonality requirement was satisfied. The
Court also found Plaintiffs’ notice claim was typical to the class, and that the class certification was the
superior method of resolving the issue. Accordingly, the Court granted class certification on this claim.
Plaintiffs’ additional state claim was that Defendant’s policy of requiring servers to contribute 2.5% of the
sales each shift was excessive and beyond what was customary and reasonable. The Court found that
Defendant’s only argument against certification was merits-based, i.e., that its policies were not unlawful.
The Court determined that this was not an appropriate argument against predominance. On their misuse
of tip pool proceeds claims, Plaintiffs attached the declarations of some former tipped-employees who
stated that managers, on occasion, would use money from the tip pool to compensate for shortages in the
cash registers. The Court agreed with Defendant that the evidence only established isolated instances and
ruled that Plaintiffs failed to satisfy the commonality requirement, and thus the Court denied class
certification on this claim. Plaintiffs’ next allegation was that employees were paid at the tip credit rate
while performing non-tipped duties. The Court noted that in Ervin v. OS Restaurant Services, Inc., 2009
U.S. Dist. LEXIS 56062 (N.D. Ill. July 1, 2009), where Plaintiffs made similar claims as in this case, class
certification was denied because it was not a superior method of handling the claims. The Court remarked
that to establish the predominance requirement, Plaintiffs must demonstrate that there was a common
method of proof for determining whether there was liability as to the defined class. The Court reasoned
that the evidence showed that Defendant created and maintained position descriptions that identified the
duties of tipped-employees and non-tipped-employees and encouraged managers in each restaurant to
use tipped-employees in dual occupations to perform both tipped roles as well as non-tipped roles.
Therefore, the Court ruled that Plaintiffs had established the predominance requirement. Likewise, the
Court found that Plaintiffs had established the typicality and superiority requirements for this claim, and
certified the class on this claim. Finally, Plaintiffs asserted that Defendant failed to pay for all time worked
by hourly employees either by requiring off-the-clock work or by altering time entries. After considering the
evidence presented, the Court concluded that the classes could not be certified as defined by Plaintiffs.
The Court remarked that while there was evidence that not all hours of all employees were recorded, the
practices that led to the under-reporting differed from restaurant to restaurant so that the common
questions did not predominate across the proposed classes of workers in all restaurants. Accordingly, the
Court granted Plaintiffs’ motion for class certification on some but not all state claims.

Gromek, et al. v. Big Lots Stores, Inc., 2010 U.S. Dist. LEXIS 134009 (N.D. Ill. Dec. 17, 2010). Plaintiff,
an Assistant Store Manager (“ASM”), brought a collective action under the FLSA to recover unpaid
overtime wages. Plaintiff alleged that after Defendant’s global reclassification of the ASM position as
exempt, putative class members were required or permitted to regularly work overtime without
compensation. Plaintiff defined the potential class members as all current and former ASMs who were
employed by Defendant anywhere in the United States (excluding California and New York). The Court
denied Plaintiff’s motion for conditional certification of a collective action. Although Plaintiff, by attaching 15
declarations to his motion, showed that potential class members were similarly-situated because all had
the same job title, duties, and compensation, and all were misclassified and denied overtime pay as a
result of a single corporate policy to classify them as exempt employees, the Court noted that in Johnson v.
Big Lots Stores, 561 F. Supp. 2d 567, 568 (E.D. La. 2008), an almost identical class was decertified after
extensive discovery and a bench trial. Johnson found that there was significant variation among ASMs in
terms of the duties that they performed and the hours they spent at work, rendering the matter unfit for
adjudication as a collective action. The Court noted that while the ASMs in Johnson alleged that although
their formal job descriptions included managerial responsibilities, their actual managerial duties were de
minimis and did not meet the criteria for exempt executive employees, Plaintiff in the case contended that
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Defendant improperly classified ASMs as “executive employees” who were exempt from the overtime
provisions of the FLSA, even though such employees did not possess the authority to carry out managerial
functions and spent in excess of 90% of their time performing non-exempt work. Id. at *7. Johnson, while
decertifying the class, noted that opt-ins’ job duties might be similar in that they were subject to a uniform
job description, were required to run individual stores according to corporate policies, and were supervised
by store managers. Evidence showed that the Johnson opt-ins had different responsibilities from one
another and that individuals themselves had different duties from day-to-day and within a single day. The
Court reasoned that Plaintiff failed to demonstrate how the present case would differ substantively in facts
or theory from Johnson. Although Plaintiff showed that putative class members were uniformly classified
as exempt and reclassified as non-exempt thus making them eligible for overtime, Defendant maintained
that significant differences were present between the job duties of individual ASMs that could not be cured
through discovery. Because of the extensive discovery undertaken in Johnson, the Court declined to
conditionally certify Plaintiff’s proposed collective action. The Court, however, stated that it would consider
additional briefing articulating how the instant action would differ from Johnson in theory or in fact, and why
such differences would make the case appropriate for conditional certification.

Kernats, et al. v. Comcast Corp., 2010 U.S. Dist. LEXIS 112071 (N.D. Ill. Oct. 20, 2010). Plaintiffs, a
group of customer account executives (“CAEs”), brought an action against Defendant alleging non-
payment of overtime wages in violation of the FLSA. Plaintiffs also alleged violations of the Illinois
Minimum Wage Law (“IMWL”) for non-payment of all overtime wages and the Illinois Wage Payment and
Collection Act (“IWPCA”) for non-payment of all straight-time wages. Plaintiffs worked at eight of
Defendant’s customer service call centers, having the primary duty of providing service and support to
Defendant’s customers and potential customers over the telephone. Each CAE was required to log into
their computer, called Initial Log-in, after which only they could access and load the computer software
applications required to take customer calls and log into the telephone system. CAEs were specifically
required to have the billing system loaded on their computer before taking customer calls because it
contained needed customer information. Plaintiffs alleged that Defendant required or knowingly permitted
CAEs to perform unpaid work after their Initial Log-in, but before their scheduled start time, including
booting-up their computers and initializing essential software programs. Plaintiffs sought certification of
their state law claims under Rule 23 and proposed two classes, including: (i) an IMWL class of all persons
employed as CAEs by Defendant from June 3, 2006 forward who were not paid for all overtime, and (ii) an
IWPCA class of all persons employed as CAEs by Defendant from August 17, 2002 forward who were not
paid for all time worked in individual workweeks. The Court granted Plaintiffs’ motion for class certification.
First, the Court noted that the parties did not dispute the requirements of numerosity and adequacy of
representation. Second, the Court found that commonality was met because Plaintiffs alleged that despite
Defendant’s written policies that CAEs were not expected to work before their scheduled start time, CAEs
were subjected to a company-wide practice that encouraged or permitted CAEs to log into their computers
before their scheduled start time without compensating them for that time. Plaintiffs pointed to an e-mail
sent to certain call center managers which had a request to communicate to the CAEs that they were not
allowed to complete their Initial Log-in until the scheduled start time. Plaintiffs argued that the e-mail
suggested that there was an unwritten, company-wide practice of allowing Plaintiffs to perform
uncompensated work before their scheduled start time. Plaintiffs also contended that CAEs were required
to meet their billing and service goals in addition to other tasks required such as loading necessary
computer applications, reviewing their company e-mails, and calling customers back, as a result, they were
required to either arrive early or perform these tasks during scheduled breaks. The Court concluded that
Plaintiffs’ allegations of standardized conduct by Defendant were enough to meet the relatively low hurdle
of establishing commonality. Third, the Court found that Plaintiffs’ claims were sufficiently typical of the
claims of the class as a whole. The Court noted that Plaintiffs’ claims were based on the theory that the
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CAE’s Initial Log-in was the first principal activity of their day and that all work done after the Initial Log-in
was compensable work. Plaintiffs’ allegations suggested that Defendant’s company-wide practice of not
paying CAEs for work performed between the Initial Log-in and their scheduled start time affected CAEs at
all of Defendant’s call centers. Fourth, the Court found that the amount of evidence required to prove
liability that was common to all putative class members outweighed the evidence relative to each individual
class member. The Court noted that although Defendant had a formal policy stating that all hours worked
would be compensated, Plaintiffs’ allegation that an unofficial, company-wide practice existed that denied
them overtime or compensation for time worked was enough to conclude that there was a common issue
which would predominate over the variations in methods used to accomplish the alleged policy. The Court
ruled that the legal issue of whether CAEs were actually working during the time between their Initial Log-in
and their scheduled start time was common to each class members’ claims and outweighed any
individualized inquiry. Further, the Court noted that Plaintiffs’ data evidence which included the e-mail sent
to supervisors at Defendant’s different call centers was enough to demonstrate that a class-wide analysis
existed as to whether Defendant had actual or constructive knowledge of class members’ uncompensated
work activity and it outweighed any individualized inquiry into whether each supervisor knew that the CAEs
were completing their Initial Log-in before the scheduled start time. The Court found that potential class
members were subject to three different timekeeping systems and two different telephone systems during
the class period, and the determination of whether alleged pre-shift work went unpaid might require a
separate analysis depending on the system in place. The Court, however, concluded that the common
threshold issues relating to liability – whether Defendant had an informal practice of permitting its CAEs to
perform uncompensated work after the first principal activity of their day – outweighed such individual
questions. Finally, the Court determined that the resolution of the issues on a class-wide basis was
superior because there were a large number of potential class members each with the same claim under
the same two statutes and each entitled to a relatively small recovery.

Murray, et al. v. Tyson Foods, Inc., 2010 U.S. Dist. LEXIS 16556 (C.D. Ill. Feb. 24, 2010). Plaintiffs
brought a class action alleging non-payment of wages due to them under the Illinois Minimum Wage Law
and the Illinois Wage Payment and Collection Act, and brought an FLSA claim on behalf of six named
Plaintiffs. Defendant filed a motion for partial summary judgment, arguing that the Labor Management
Relations Act (“LMRA”) preempted the state law claims. The Court granted the motion and denied as moot
Plaintiffs’ class certification motion on their state law claims as the remaining FLSA claim was pled on
behalf of only six named Plaintiffs. Thereafter, Plaintiffs served on Defendant a notice of Rule 30(b)(6)
deposition. After Defendant objected to the notice, Plaintiffs asserted that the filing of 1,474 opt-in consent
forms before the mooting of the class certification motion had created, by operation of law, a collective
action under the FLSA regardless of the way the complaint had pled the FLSA claim. Defendant also filed
a motion for a protective order limiting the scope of Plaintiffs’ Rule 30(b)(6) deposition, which the Court
granted. The Court observed that a majority of courts in the Seventh Circuit had adopted the two tier
approach for collective actions wherein during the first step, a modest factual showing was required on the
part of Plaintiffs for conditional certification, and during the second step, the Court decided whether the opt-
in Plaintiffs were in reality similarly-situated. Citing Allen v. Atlantic Richfield Co., 724 F.2d 1131 (5th Cir.
1984), the Court observed that this case never evolved into a representative or collective action due to
inaction by Plaintiffs. The Court found that the FLSA claim in this case was never filed as a representative
action; it was always a multi-party joint action under Rule 20. The Court noted that because Plaintiffs’ state
claims failed on preemption grounds, and the motion for certification was mooted, there was never finding
that the potential opt-ins were similarly-situated, and thus the already-filed consents were legally without
meaning. Further, the Court reasoned that even when Plaintiffs sent the Rule 30(b)(6) notice three days
before discovery closed, they did not indicate that the deposition was intended for a collective group of
Plaintiffs, and only when Defendant objected to the scope of that deposition did Plaintiffs mention their
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position that the case was a collective action. The Court observed that by waiting until the last days of
discovery, Plaintiffs’ conduct was inconsistent with the letter and spirit of FLSA and the Federal Rules of
Civil Procedure. Finally, the Court found that none of the cases cited by Plaintiffs suggested that the filing
of opt-ins changed, by operation of law alone, an individual action to a collective action and that such a
change required a showing by Plaintiffs and approval by the Court. Therefore, the Court concluded that
there was no collective action in this case given that FLSA action was brought on behalf of only the named
Plaintiffs. Accordingly, the Court found the scope of the 30(b)(6) deposition notice far too broad and
granted Defendant’s motion.

Ross, et al. v. RBS Citizens, N.A., 2010 U.S. Dist. LEXIS 107779 (N.D. Ill. Oct. 8, 2010). Plaintiffs filed a
putative class action/collective action against Defendants RBS Citizens d/b/a Charter One Bank (“Charter
One”), and Citizens Financial Group, Inc. for violation of the FLSA and the Illinois Minimum Wage Law
(“IMWL”). Plaintiffs alleged that Charter One had a policy of denying overtime pay to its Illinois-based non-
exempt employees for off-the-clock work in violation of the IMWL. Plaintiffs sought to certify two sub-
classes under the IMWL consisting of non-exempt employees (the “hourly class”), and the other of
Assistant Bank Managers (the “ABM class”). Holding that Plaintiffs satisfied the necessary elements of
Rule 23(a) and Rule 23(b)(3), the Court granted Plaintiffs’ motion for class certification. The Court found
that Plaintiffs met the requirement of commonality because members of the hourly class were subjected to
the same policy of failure to pay for overtime work and whether the ABM class was misclassified as exempt
was a question common to members of that class. The Court also determined that while there may be
some differences between an ABM’s job duties at in-store and traditional branches, factual distinctions
between the named Plaintiffs’ claims and those of other class members did not necessarily undermine
typicality because their claim arose out of the same allegedly standardized unlawful conduct, i.e., Charter
One’s misclassification of them as exempt employees. The Court also concluded that the named Plaintiffs’
claims were typical of the hourly class as they were based on the same legal theory, i.e., a failure to pay
wages as required for work that was performed off-the-clock. Defendants challenged the named Plaintiffs’
ability to represent the class due to their alleged lack of credibility and integrity. The Court rejected this
challenge because although the named Plaintiffs were terminated from their positions with Charter One for
integrity violations, this did not directly bear on the issues in this litigation. Stating that a class
representative need possess only a limited understanding of and a minimal interest in the litigation, as well
as a basic understanding of the class composition, the Court found that the named Plaintiffs met these
requirements. To satisfy the predominance requirement of Rule 23(b)(3), Plaintiffs argued that although
Charter One officially had a policy stating that all hours worked would be compensated, an alleged
unofficial policy existed to deny overtime to the hourly class. The Court found that the number of people
making the same allegations across branches, managers, positions, and time frames indicated that the
common issue of whether a company-wide policy existed to deny overtime would predominate over the
variations in methods used to accomplish the alleged policy. Although Defendants argued that individual
issues to prove liability would be required, the Court observed that individualized questions of damages did
not prevent class certification and even if such inquiries were required, solutions could be devised to make
the inquiry fair, efficient, and manageable. Defendants also argued that Plaintiffs had not presented any
common method of establishing that the ABM class was misclassified as exempt and that making such a
determination would involve an individualized assessment of the way each ABM spent his or her time. The
Court determined that while there obviously was some variation in ABM duties across branches, the
relevant inquiry was what an ABM’s primary duty was and individualized analysis of each employee’s
duties would not be necessary to this inquiry. As to the requirement of superiority under Rule 23(b)(3), the
Court concluded that the fact that there were no pending suits brought by individual class members
suggested that members of the class did not have a strong incentive to control the prosecution of their
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cases individually and thus, a class action was superior. For these reasons, the Court granted class
certification.

Rottman, et al. v. Old Second Bancorp, Inc., 2010 U.S. Dist. LEXIS 87429 (N.D. Ill. Aug. 25, 2010).
Plaintiffs, a group of former home mortgage loan officers or loan originators employed by Defendant,
brought an action under the FLSA alleging violations of the overtime and minimum wage provisions.
Plaintiffs sought conditional certification of a collective action, including all current and former residential
mortgage loan originators employed by Defendant within the previous three years. The Court granted
Plaintiffs’ motion. The Court observed that Plaintiffs sufficiently demonstrated that they, and potential opt-
ins, were victims of a common policy or plan that violated the law; specifically, the Plaintiffs were subjected
to the same basic loan-processing policy, called the “Lock Policy,” which had set forth requirements
concerning loan approval and cancellation, and the use of Defendant’s pricing engine. Id. at *5. Further,
Plaintiffs produced evidence that Defendant misclassified loan originators as exempt from the FLSA’s
overtime requirements and failed to pay them overtime wages. Defendant claimed that members of the
proposed class were “outside salesman” under the FLSA, and therefore were exempt from overtime
requirements. Id. at *6. Defendant submitted that in order to determine the application of the “outside
salesman” exemption to the proposed class, it would be necessary to individually consider the job duties
actually performed by each loan officer on a daily basis, the time spent by each loan officer performing their
daily tasks, the location where the officer performed duties, and the amount of time they worked outside of
the office. Accordingly, Defendant argued that such determinations cannot be made on a class-wide basis.
The Court held that Defendant’s argument was premature at the present stage of the litigation because
questions about the applicability of FLSA exemptions are typically not addressed during the first step of
conditional certification inquiry. Defendant further argued that certification should be denied because
differences existed among Plaintiffs and within the proposed class itself. Specifically, Defendant submitted
that no other loan originators, other than Plaintiffs, had an incentive compensation plan, and, unlike other
loan officers, Plaintiffs had the help of an assistant. Defendant also asserted that loan officers developed
business, contacted customers, and procured loans in different manners and had varying levels of access
to a computer software program, which loan originators used as part of the loan application process.
Although Plaintiffs disputed the accuracy of Defendant’s claims, the Court held that, even assuming
differences, Plaintiffs had still satisfied the similarly-situated requirement because differences of the kind
cited by Defendant were common to any number of professions and were not enough to defeat conditional
certification. The Court granted Plaintiffs’ motion for conditional certification, and cited Perry v. National
City Mortgage, Inc., 2007 U.S. Dist. LEXIS 45115 (S.D. Ill. June 21, 2007), as support, as it likewise had
conditionally certified a collective action of loan officers similar to the class proposed by Plaintiffs. The
Court agreed with Plaintiffs that Defendant’s proposed amendment to the class notice – to cover only those
who worked as a residential mortgage Loan Officer paid exclusively on commission – would exclude most
of Defendant’s loan officers from the collective action because Defendant’s loan officers were typically not
paid exclusively on commission, but rather were compensated by means of a straight commission and a
draw. Therefore, the Court granted Defendant’s proposed modification to the notice only to the extent it
included reference to residential mortgage loan officers, without the limitation of “exclusively on
commission.” Id. at *13.

Schmidt, et al. v. Smith & Wollensky, 268 F.R.D. 323 (N.D. Ill. 2010). Plaintiff, a tipped employee,
brought an action seeking individual claims under the FLSA and class action claims under the Illinois
Minimum Wage Law (“IMWL”), for minimum and overtime wages. Plaintiff alleged Defendant violated the
IMWL by failing to pay tipped employees their earned minimum wages, and requested the Court to certify a
minimum wage class (“minimum wage class”). Plaintiff further alleged that Defendant failed to make
overtime payments to its employees in violation of the IMWL, and requested the Court to certify an
overtime wage class (“overtime wage class”). Plaintiff submitted six months of payroll records, which listed
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employees who worked as servers for Defendant during the applicable limitations period to establish
numerosity for both the minimum wage and overtime wage classes. Although the numerosity requirement
for the minimum wage class was not disputed, Defendant argued that Plaintiff failed to establish the
number of employees who worked overtime in the proposed overtime class. Based on Plaintiff’s list that
indicated that several employees worked overtime for the defined six months period, the Court opined that
the number of workers who worked overtime during the four-year proposed class period would be
sufficiently numerous. Plaintiff further alleged that the minimum wage class was subjected to an unlawful
tip pool by being required to pay tips to non-tipped and absent employees. The minimum wage class was
allegedly paid tip-credit wages regularly while engaged in non-tipped duties. Plaintiff also alleged that the
overtime wage class was not paid for all the overtime, and that Defendant improperly took a tip credit for
paid overtime hours. Finding that Plaintiff’s allegations were standardized conduct that arose from a
“common nucleus of operative fact,” the Court concluded that commonality was satisfied. Id. at 327. The
Court also found that Plaintiff’s claims were typical of the proposed minimum wages class and overtime
wage class because the claims arose out of Defendant’s alleged standardized conduct, i.e., failing to
compensate Plaintiff and proposed class members consistent with the minimum and overtime wage
provisions under IMWL. Although Defendant argued that the proposed overtime wage class was “overly
broad” and the class could be limited to servers who worked more than forty hours a week during a defined
period, the Court found that the class included not only servers but also tipped employees who were paid
overtime compensation at a rate less than one and one-half the then-applicable minimum wage minus the
applicable tip credit. Id. at 328. The Court also found that the overtime wage class was appropriately
defined to include the employees who could have been injured by Defendant’s conduct, and thus
concluded that Plaintiff’s claims were typical of the proposed class members. Noting that Plaintiff was
sufficiently involved in litigation by assisting counsel in preparing the motion, sitting for a deposition,
answering written discovery with a basic understanding of the claims against Defendant and a commitment
towards the proposed class, the Court held that Plaintiff would adequately represent the class. By claiming
that an individualized inquiry would be necessary to determine each employee’s understanding of the tip
credit, Defendant contended that issues specific to each member of the class would necessarily
predominate over class issues. The Court opined that the issue to be determined was whether
Defendant’s policies and practices regarding tipped employees were adequate as a matter of law, and
such a determination would be susceptible to common proof. The Court therefore concluded that Plaintiff’s
claims shared a common factual basis and thus the predominance requirement was met. Finally, the Court
found that a class action was superior because the case involved issues that were shared by the proposed
class members, and accordingly granted Plaintiff’s motion for class certification.

Sharpe, et al. v. APAC Customer Services, Inc., 2010 U.S. Dist. LEXIS 1671 (W.D. Wis. Jan. 11, 2010).
Plaintiffs, a group of customer service representatives (“CSRs”), filed a collective action alleging that
Defendant violated the FLSA’s overtime provisions when it required them to perform multiple tasks prior to
the beginning of their shifts. The Court conditionally certified a nationwide class consisting of all CSRs.
Defendant uses a program called the APAC Timekeeping System (“ATS”) to track on-the-clock time.
CSRs launch ATS by logging-in to their individual computers and remain on-the-clock until they log-out of
the ATS program. CenterView Management System (“CMS”) tracks the amount of time that CSRs spend
logged-in to the telephone system fielding customer calls. Defendant set performance goals to CSRs and
sought to keep the amount of time that CSRs spend logged-in to ATS and CMS close to equal in order to
maximize billable working time. Plaintiffs alleged that CSRs were required to perform a number of tasks
before answering calls, including: (i) booting up their computers; (ii) logging-in to Defendant’s network; (iii)
opening relevant computer programs; (iv) reviewing company notices and training notes on Defendant’s
intranet; (v) completing or correcting customer credits and other orders; and (vi) completing other essential
administrative tasks. The Court found that Plaintiffs demonstrated that all CSRs had the same job duties,
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worked under the same operational and management structure, and were subject to the same
timekeeping, compensation, and time management policies and practices that sought to maximize billable
hours. Further, Plaintiffs asserted that Defendant’s national performance goals, time management
practice, and bonus program caused trainers and supervisors to permit and even encourage CSRs to
arrive at work before the start of their paid shift, work during their lunch breaks, and complete unfinished
administrative tasks after the end of their paid shift. Thus, the Court observed that although Defendant
paid CSRs on the amount of time that they were logged-in to ATS, Plaintiffs’ allegation showed that
Defendant had sufficient notice that CSRs performed off-the-clock work and administrative tasks.
Defendant argued that it had strict policies prohibiting employees from working off-the-clock, and that it was
not illegal to manage or improve employee efficiency with performance goals, bonuses, or time
management practices. The Court, however, observed that an employer may violate the FLSA even if it
does not directly require employees to work overtime by permitting employees to perform uncompensated
overtime work. The Court found that the parties’ testimony and affidavits showed that Defendant had a
national performance goal of having only a 0.5% variance between CMS and ATS entries and their
scheduled work hours. Plaintiffs stated that it takes more than two or three minutes to log in to all of the
necessary computer programs and complete administrative tasks; as a result, CSRs had been told or
pressured to perform these tasks off-the-clock. Defendant next contended that even if CSRs worked off-
the-clock, they comprised only a small group of employees at one call center. The Court observed that
adducing evidence from a small percentage of the potential class does not preclude conditional
certification. Although almost all of CSRs worked at one facility and were told different things about
working overtime, their testimony indicated that the pressure to work overtime did not come from one or
two rogue supervisors, but from a widespread practice at the call centers to instruct or pressure CSRs to
work off-the-clock or risk discipline if they did not. The Court concluded that given Defendant’s nationwide
production and efficiency goals, it was reasonable to infer that trainers and supervisors at other call centers
similarly encouraged CSRs to perform administrative tasks off the clock. For these reasons, the Court
granted Plaintiffs’ motion for class certification.

Slayton, et al. v. Iowa College Acquisition Corp., 2010 U.S. Dist. LEXIS 106643 (N.D. Ill. Oct. 5, 2010).
Plaintiff, an admissions advisor, brought a class action alleging that Defendant required its employees to
work overtime without compensation, and denied them wages for certain duties that employees performed
in violation of Illinois Minimum Wage Law (“IMWL”), and the Illinois Wage Payment and Collection Act
(“IWPCA”). Plaintiff filed a motion for class certification of two sub-classes concerning the IMWL and
IWPCA claims. In opposition, Defendant argued that Plaintiff could not establish commonality and
typicality as required by Rules 23(a)(2) and 23(a)(3). Arguing that requiring employees to work overtime
without compensation was a common question of fact and law, Plaintiff submitted her deposition testimony
and declarations of a former admissions advisor and admissions coordinator in support of her motion. The
Court observed that although the evidence showed that Defendant required its employees to work off-the-
clock such as turning on the computers and opening several computer programs, the evidence was
contradicted as to the actual time spent on off-the-clock work. Id. at *6. Additionally, the Court found that
the evidence did not show that Defendant addressed the time spent on these tasks in the same way. For
example, Plaintiff testified that her managers discouraged her from recording this time, while other
admissions advisors stated that their supervisors never instructed them to record the time. Moreover,
Plaintiff admitted she did not know of any other employees who did not record all of the time they worked.
Further, although Plaintiff’s evidence demonstrated that managers told admissions advisors that they would
not be paid until they completed certain tasks, the evidence did not identify the managers or the
admissions advisors, or indicate how many admission advisors were given this warning. Plaintiff further
testified that once a week, she was required to work overtime but did not record this time on her time
sheets although she was never told that she was not allowed to record the time. However, another
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admissions advisor did not indicate that he was ever asked to work overtime. He stated that his manager
did not permit him to record additional time when once he worked unauthorized overtime, whereas Plaintiff
alleged that managers had reduced the admissions advisors’ time before approving it. Plaintiff, by
contrast, testified that she was always paid for all of the time she recorded on her time sheets except
overtime wages for working on Saturdays. The Court concluded that based on this record, Plaintiff’s
evidence did not establish that Defendant engaged in standardized conduct toward members of the
proposed class, or that Plaintiff’s claims had the same essential characteristics as the claims of the class at
large. For these reasons, the Court denied Plaintiff’s motion for class certification.

Smallwood, et al. v. Illinois Bell Telephone Co., 710 F. Supp. 2d 746 (N.D. Ill. 2010). Plaintiffs, a group
of outside plant engineers (“OSP Engineers”), on behalf of themselves and all other similarly-situated
employees, brought an action alleging that Defendant misclassified them as exempt in violation of the
FLSA and the Illinois Minimum Wage Law (“IMWL”). Prior to May 16, 2009, Defendant collectively
classified OSP Engineers as exempt employees, and on May 16, 2009, it reclassified them as non-exempt,
hourly, and overtime-eligible employees. Accordingly, Plaintiffs sought overtime for the period preceding
May 16, 2009. Sixty-nine current and former OSP Engineers opted-in and Plaintiffs filed a motion for
conditional certification of their FLSA action, which the Court granted. The Court noted that in a similar
action – Witteman, et al. v. Wisconsin Bell, Inc., 2010 U.S. Dist. LEXIS 8845 (W.D. Wis. Feb. 2, 2010) –
Plaintiffs secured conditional certification of outside plant engineers, who were reclassified from exempt to
non-exempt status, finding that forty-three declarations from opt-in Plaintiffs and Defendant’s discovery
responses were sufficient to make the “modest factual showing” that Plaintiffs were similarly-situated. Id. at
220. Further, Witteman held that the potential differences among the job positions were not appropriately
considered at the conditional certification stage. Here, Plaintiffs submitted declarations of four named and
39 opt-in Plaintiffs containing details of a number of overlapping essential job duties and similar training
amongst OSP Engineers. Specifically, each of the declarants stated that their primary job duty as an OSP
Engineer was to draw up specifications or plans, which workers then use to place telephone and data
cables in the appropriate locations. Defendant argued that Plaintiffs were not similarly-situated because a
general OSP Engineer’s job could cover any of four specific roles and there existed a number of
distinctions amongst these four positions. Thus, Defendant stated that although Plaintiffs could be
classified as OSP Engineers under one umbrella, their specific jobs were different. However, the Court
opined that Defendant’s argument should be considered only during the decertification stage, and that it
would not affect the current question of conditional certification, which should focus on the day-to-day work
activities of each class member and not the inconsistencies in Plaintiffs’ job duties. Defendant relied on
Morisky v. Public Service Electric & Gas Co., 111 F. Supp. 2d 493, 498 (D.N.J. 2000), which stated that in
order to determine whether each employee was properly classified as exempt, the similarly-situated
requirement must be analyzed in terms of the nature of the job duties performed by each class member.
The Court found this rationale distinguishable because Morisky applied a stricter standard as the motion for
conditional certification was filed after the end of discovery. In addition, the Court remarked that although
Defendant alleged discrepancies in Plaintiffs’ day-to-day activities, it did not challenge Plaintiffs’ modest
showing of an unlawful common policy or plan, as OSP Engineers were uniformly reclassified as non-
exempt employees on May 16, 2009, making them eligible for overtime payments. Further, the Court
found Mike v. Safeco Insurance Company of America, 274 F. Supp. 2d 216, 220 (D. Conn. 2003),
distinguishable because, in Mike, the named Plaintiff did not provide a “common thread” with the putative
class and “expressly disavowed” the shared job description. Id. at 752. The Court opined that, unlike in
Mike, Plaintiffs provided numerous “common threads” with the putative class because Defendant
maintained a single company job description for all OSP Engineers during the class period. Id. at 752.
Thus, the Court concluded that the similarly-situated requirement was satisfied and granted conditional
class certification. Id. at 754.
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Williams, et al. v. Cargill Meat Solutions Corp., 2010 U.S. Dist. 72025 (E.D. Wis. June 30, 2010).
Plaintiffs, a group of former production line employees in Defendant’s meat processing plant, brought an
FLSA action alleging that Defendant failed to compensate them for work performed before and after their
scheduled shifts and during their unpaid meal breaks. Plaintiffs brought a motion for conditional
certification of an FLSA action. Plaintiffs asserted that, as production line employees, they worked in the
harvest and fabrication areas in which cattle were killed, dressed, and processed into cuts of meat.
Employees on the “kill floor” used various cutting instruments and wore personal protective equipment
(“PPE”). Id. at *2. Plaintiffs alleged that Defendant paid them according to a modified “gang time” method,
and compensated them only for time spent on the production line processing meat. Plaintiffs asserted that
they were uncompensated for about ten to twenty minutes a day for donning, doffing, and cleaning their
PPE. Id. at *2. The Court found that employees working on the production line were similarly-situated to
Plaintiffs because Defendant paid all such employees according to a common, “gang time” policy. Id. at *4.
However, the Court observed that the compensation of non-production line employees was not based on
the gang time method, and Plaintiffs failed to show that these employees were similarly-situated to
Plaintiffs in any other way. Thus, the Court granted the § 216(b) motion in part, and redefined the
proposed class to include only those employees whose compensation was based on the modified gang
time method.

Witteman, et al. v. Wisconsin Bell, Inc., 2010 U.S. Dist. LEXIS 8845 (W.D. Wis. Feb. 2, 2010).
Plaintiffs, a group of outside plant engineers, brought a collective action alleging that Defendant violated
the FLSA by denying them overtime compensation until May 16, 2009, when it reclassified their positions
as “non-exempt” from overtime requirements. Plaintiffs brought a motion for conditional certification of a
class consisting of all current and former outside plant engineers who worked for last three years before
May 16, 2009. The Court agreed with Plaintiffs that it could infer Defendant’s common policy in denying
overtime because Defendant itself had grouped all outside plant managers together in determining whether
they qualified as employees covered by the FLSA. Specifically, Defendant initially made a single decision
classifying all “outside plant engineers” as exempt from the FLSA and then, in 2009, determined that all
outside plant engineers were non-exempt. Id. at *4. In addition, the Court observed that the affidavits of
employees showed that all the outside plant engineers were similarly-situated because their primary job
duty was to draw up plans for the proper placement of telephone and data cables. Although Defendant did
not deny these facts, it argued that Plaintiffs’ characterization of their job duties was an “oversimplification”
because the title “outside plant engineer” actually encompassed six different positions, including planner,
design engineer, right of way engineer, loop electronic engineer, project manager, and officer manager. Id.
at *4-5. The Court observed that Defendant argued little about the reasons why these alleged differences
were relevant for the purpose of determining whether Plaintiffs were exempt from the FLSA, which was the
only difference that mattered at the conditional certification stage. Further, the Court determined that
Defendant failed to explain why any problematic dissimilarities among the different types of outside plant
engineers could not be solved through sub-classes. The Court also concluded that it was a premature
argument, because Defendant’s arguments about the predominance of individualized inquiries and the
dissimilarity between Plaintiffs and other employees could be properly raised in the decertification stage.
The Court thus concluded that the possibility of such a fact-intensive individualized inquiry did not preclude
authorizing notice, and thereby granted Plaintiffs’ motion for conditional certification.

Wright, et al. v. Family Dollar, Inc., 2010 U.S. Dist. LEXIS 126643 (N.D. Ill. Nov. 30, 2010). Plaintiff, a
sales associate, brought a putative class action alleging that Defendant violated the Illinois Wage Payment
& Collection Act and the Illinois Minimum Wage Law, by failing to pay her and other associates actual and
overtime compensation. Plaintiff’s putative class included all individuals who were employed by Defendant
as associates, who were not paid for regular hours worked, and who were not paid for overtime work.
Defendant filed a motion to strike the class allegations in Plaintiff’s complaint. The Court found that a
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conflict existed between the associates who were promoted to managers and the associates who worked
under those managers. The Court noted that Plaintiff, who was an associate and then became a manager,
would be in conflict with other associates who were promoted to manager, and associates who worked for
those managers. The Court found it significant that because the complaint alleged that associates were
required to work off-the-clock, Plaintiff, when working as a store manager, would have required associates
to work-off-the clock; thus, any member of the putative class who reported to Plaintiff could claim that
Plaintiff acted in violation of the law and of Defendant’s policies. Id. at *7. The Court identified a second
type of conflict between all putative class members who were no longer employed by Defendant and
putative class members who were presently working as managers. The Court determined that conflict
arose because Plaintiff alleged that managers violated both Defendant’s policies and Illinois law. The
Court found that Plaintiff could not establish typicality. The Court noted that Defendant offered two
affirmative defenses: (i) Plaintiff was not a proper class representative because she was a store manager,
and as a store manager she would have been responsible for the failure to pay overtime and the
requirement to work off-the-clock; and (ii) any store manager who required employees to work off-the-clock
did so in violation of Defendant’s policies and without Defendant’s knowledge. Thus, the Court found that
Defendant’s defenses were unique as to Plaintiff and any other manager in the putative class, and
prevented Plaintiff from establishing typicality. For these reasons, the Court granted Defendant’s motion to
strike Plaintiff’s class allegations in her complaint.

(viii) Eighth Circuit

Beasely, et al. v. GC Services LP, 2010 U.S. Dist. LEXIS 106583 (E.D. Mo. Oct. 6, 2010). Plaintiffs, a
group of former telephone representatives, brought an FLSA collective action alleging that Defendant
required them to work before, during, and after their paid shifts without compensation. Plaintiffs filed a
motion for conditional collective action certification. The Court granted the motion, finding that Plaintiffs
met the requirement for conditional certification. The Court used a two-step analysis to determine if the
class members were similarly-situated. The Court noted that for a § 216(b) motion made at the notice
stage, Plaintiffs need only show “substantial allegations that the punitive class members were together the
victims of a single decision, policy, or plan.” Id. at *7. The Court reasoned that Plaintiffs had shown they
and other members of the proposed class were, according to Defendant’s policy, required to perform some
work, including booting up their computers and logging-in to one or more computer software programs,
without compensation for this time spent working. The Court concluded that Plaintiffs had adequately
alleged that they and the other GC Services’ employees they sought to represent were required to perform
similar work without pay, despite the fact that Defendant presented some evidence that clocking in and out
procedures varied among different call centers. The Court reasoned that Defendant’s argument
concerning individual differences did not preclude conditional certification of a collective action, and
Defendant would have a chance at the close of discovery to move for decertification of the class.
Accordingly, the Court granted Plaintiffs’ motion for conditional certification.

Cortez, et al. v. Nebraska Beef, Inc., 266 F.R.D. 275 (D. Neb. 2010). In this consolidated action, current
and former employees alleged that Defendants failed to compensate them for pre-shift and post-shift
activities, and failed to pay minimum wages and overtime compensation in violation of the FLSA and the
state wage & hour laws. Plaintiffs alleged that they were required perform off-the-clock work activities such
as donning and doffing personal protective equipment (“PPE”) for protection and sanitary reasons, among
other things, and spent as much as an hour each day performing these activities without compensation.
After the Court conditionally certified the FLSA action, Plaintiffs filed a motion for class certification of their
state law claims pursuant to Rule 23, and Defendants filed a motion to dismiss Plaintiffs’ state law claims.
The Court denied Defendants’ motion to dismiss and certified the class. Plaintiffs argued that Defendants
missed the deadline to file a motion to dismiss based on a failure to state a claim by two years, and gave
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no legitimate explanation or excuse for filing the motion so late. The Court found that a motion to dismiss
under Rule 12(b)(1) and Rule 12(b)(6) for failure to state a claim may be raised after the pleadings have
closed and as late as at trial. Therefore, the Court ruled that Defendants’ motion was timely. As to
Plaintiffs’ motion for class certification, Defendants argued that claims for overtime and minimum wage
payments under state law were preempted by the FLSA because the state law was actually in conflict with
the federal law. Relying on Anderson v. Sara Lee Corp., 508 F.3d 181, 192-95 (4th Cir. 2007), Defendants
contended that any state law providing worker benefits equal to or less than the FLSA benefits was
preempted, and as Nebraska law provided no greater benefits than the FLSA, Plaintiffs’ claims based on
Nebraska law were preempted. The Court noted that DeKeyser v. Thyssenkrupp Waupaca, Inc., 589 F.
Supp. 2d 1026, 1031 (E.D. Wis. 2008), held that the FLSA would preempt only state laws that mandated
lower minimum wages or longer maximum workweeks. The Court found that the instant case was nearly
factually identical to DeKeyser where Plaintiffs alleged that Defendants’ actions violated both state and
federal laws. The Court concluded that it was easily distinguishable from Anderson, where Plaintiffs
asserted state claims based on contract, negligence, and fraud as sources of remedies for alleged FLSA
violations. Accordingly, the Court ruled that the FLSA did not preempt Nebraska wage & hour laws in this
case. Defendants contended that the inherent conflict between the opt-in procedure of § 216(b) of the
FLSA and the opt-out procedure of Rule 23 was sufficient legal justification for dismissing Plaintiffs’ state
law claims. Citing case laws from various other circuits – which stated that there was no legal doctrine that
permits a Court to dismiss a cause of action solely on the grounds that it is inherently incompatible with
another action before it – the Court declined to dismiss the claims based on incompatibility alone. As to
Plaintiffs’ motion for class certification, the Court ruled that the numerosity requirement was met because
the putative class consisted of over 3,000 class members, and as a result, the size would promote judicial
economy over individual suits. The Court concluded that the core of Plaintiffs’ suit was based on the same
law and common facts; therefore, the commonality requirement was met. The Court found that Plaintiffs
met the typicality requirement because at a basic level, the claims and arguments made revolved around
whether employees were engaging in compensable pre-shift and post-shift activities. The Court also
determined that the adequacy of representation requirement was met. As to their Rule 23(b)(2)
requirements, Plaintiffs argued that Defendants’ pay system impacted each class member similarly and
raised the same questions of law, and it was unlikely that the employees would pursue their claims
individually due to the resources required to litigate and modest size of claims. The Court found that
Defendants’ uniform pay system affected each employee in the same way, albeit to varying degrees, and
that determination about whether the pay system violated a state statute should be uniform for each
Plaintiff and Defendants. Therefore, the Court ruled that the class certification under Rule 23(b)(1) was
appropriate. As to the Rule 23(b)(3) requirement, the Court noted that the question whether the employees
were engaging in compensable pre-shift and post-shift activities would not depend on individual contract
analysis or timing, and therefore the same issues predominated over their individual cases. Likewise, the
Court found that the class action was the superior method of resolution of the issues compared to
individual litigation, separate litigation of the state law claims, or an FLSA action alone.

Cruz, et al. v. Lawson Software, 2010 U.S. Dist. LEXIS 33437 (D. Minn. Jan. 5, 2010). Plaintiffs, a
group of former employees, brought an action alleging that they were improperly classified as exempt
employees and were denied overtime pay in violation of the FLSA, the Minnesota Fair Labor Standards Act
(“MFLSA”), ERISA, and for unjust enrichment. Defendants classified Plaintiffs as exempt under three job
titles, including: (i) business consultants; (ii) systems consultants; and (iii) technical consultants.
Defendants paid Plaintiffs on a salaried basis without overtime pay. Plaintiffs asserted that the putative
class consisted of 476 current and former employees, who lived in 43 different states, of which 38 resided
in Minnesota. Defendants had previously filed a motion to dismiss Plaintiffs’ MFLSA claims based on lack
of standing because none of named Plaintiffs had ever lived or worked in Minnesota. The Court granted
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this motion, holding that the MFLSA did not apply extraterritorially to a Plaintiff who is not a resident of
Minnesota and neither lived nor worked in Minnesota. Subsequently, Plaintiffs filed a second amended
collective and class action complaint adding a fifth named Plaintiff who was employed by Defendants and
resided in Minnesota. Plaintiffs then moved for Rule 23 certification of a nationwide class on the MFLSA
and unjust enrichment claims. The Court noted that the MFLSA requires that covered employees should
have some connection to Minnesota, beyond the location of the employer’s headquarters. The Court found
that although the fifth named Plaintiff was a resident of Minnesota, it did not alter the Court’s previous ruling
as to the other named Plaintiffs who were not connected to Minnesota. The Court observed that out of the
476 putative class members, 438 members did not reside in Minnesota, and Plaintiffs failed to offer any
evidence of how the 438 non-Minnesota residents were linked to Minnesota. Therefore, the Court
concluded that there was no basis to apply the MFLSA to those 438 putative class members. Regarding
the conflicts-of-law analysis with the MFLSA, Plaintiffs admitted that there were substantive differences in
half of the relevant state wage & hour laws. Even within the list of state laws that Plaintiffs claimed did not
substantively conflict with the MFLSA (for example, California law and Iowa law), the Court found
substantive conflicts. The Court determined that both Iowa law and California law were in conflict with one
another in defining exemptions to the overtime requirements, and therefore, it was not possible for
Minnesota law to align with both Iowa and California law. Plaintiffs also claimed that there were no
substantive differences in the unjust enrichment laws of the 42 states, encompassing 437 class members.
The Court observed that the elements of Plaintiffs’ unjust enrichment claims were problematic for the
choice-of-laws analysis. For example, California’s unjust enrichment law had no substantive conflict with
Minnesota’s unjust enrichment law, but there was a split of authority in California regarding whether an
independent cause of action exists for unjust enrichment. Likewise, Mississippi has found that unjust
enrichment is not an independent theory of recovery. The Court noted that In Re St. Jude Medical, Inc.,
425 F.3d 1116 (8th Cir. 2005), ruled that the Minnesota statute must both be subject to extraterritorial
application and able to be applied under the constitutional analysis and choice-of-law test before it could be
applied to a nationwide class. The Court reasoned that the test articulated in St. Jude I requires an inquiry
into which state laws are implicated as to each individual putative class member. The Court found that
Plaintiffs failed to provide the Court with thorough conflicts-of-law analysis for the unjust enrichment laws
and wage & hour laws at issue in this case. The Court observed that it had earlier determined that the
MFLSA did not apply extraterritorially based solely on the location of Defendants’ headquarters and
decision-making in Minnesota. The Court concluded that because a vast majority of putative class
members were not Minnesota residents, it would have to conduct a class-member-by-class-member
analysis to determine if the MFLSA or Minnesota unjust enrichment law could apply. The Court further
held that a blanket application of Minnesota law would violate due process because, in the absence of
more information regarding where each consultant worked, such a general application would constitute an
unfair surprise. Because the Court concluded that blanket application of Minnesota law would be
unconstitutional, it did not reach the state choice-of-law analysis. The Court remarked that Minnesota law
might be the best law to apply to individual workers who had strong connections to the state, and did not
work primarily in another state; however, the Court opined that this also involved an individualized inquiry.
Regarding the Rule 23(b) analysis, the Court found that Plaintiffs had not provided a basis upon which the
Court could apply Minnesota law to all putative class members, and such a blanket application of
Minnesota law would impermissibly apply the MFLSA extraterritorially and there was no basis to conclude
that it would conform to the due process clause. Likewise, the Court found that the class action was not a
superior method of adjudication. For all of these reasons, the Court denied Plaintiffs’ motion for class
certification.

Dernovish, et al. v. AT&T Operations, Inc., 2010 U.S. Dist. LEXIS 2127 (W.D. Mo. Jan. 12, 2010).
Plaintiffs, a group of former call center employees in Oklahoma City and Kansas City, brought an action
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under the FLSA seeking compensation for time worked prior to the start of their shift. Plaintiffs alleged that
in order to comply with Defendant’s requirements, they had to arrive before their shift began so that they
could log-in to Defendant’s computer and phone systems and be ready to take customer calls the moment
the shift began. The Court granted Plaintiffs’ motion for conditional certification under 29 U.S.C. § 216(b)
on a nationwide basis. Rejecting Defendant’s contention that its written policies prohibited such actions,
the Court remarked that there was no proof that Defendant actually followed its written policy. To
Defendant’s contention that the employees had different job requirements and were subject to the dictates
of different managers, the Court found that those were issues related to the merits of their claim. In
addition, the Court observed that Plaintiffs satisfied the minimal standard necessary to justify conditional
certification because the class members shared similar job responsibilities, i.e., logging-in to various
operating systems before they could actually start taking calls from customers. Finally, the Court disagreed
with Defendant that the scope of the certification should be limited only to the facilities in Oklahoma City
and Kansas City, as the employees who had already opted-in to the litigation were not limited to Oklahoma
City and Kansas City. The Court also pointed to information Plaintiffs had already gathered that could
demonstrate common policies or expectations beyond Kansas City and Oklahoma City. Thus, the Court
certified a nationwide class, and sent notices to all current and former employees call center employees.

Douglas, et al. v. First Student, Inc., 2010 U.S. Dist. LEXIS 1766 (E.D. Ark. Jan. 11, 2010). Plaintiffs, a
group of drivers and dispatchers of a school bus transportation company, brought a class action for straight
and overtime pay under the FLSA and Arkansas Minimum Wage Act. Plaintiffs alleged that Defendant
failed to pay them for time spent on other work-related duties instead based their pay on an estimate of
how long their routes should take, failed to aggregate the different types of work to determine whether
overtime pay was required, and failed to pay overtime when Plaintiffs worked in excess of forty hours per
week. The Court granted Plaintiffs’ motion for conditional certification of their FLSA claims, holding that
Plaintiffs had made a sufficient preliminary showing that a similarly-situated group of potential Plaintiffs
existed. The Court observed that the undisputed evidence showed that Defendant paid its drivers at their
hourly rate of pay for two and a half hours for the morning shift and two and a half hours for the afternoon
shift, regardless of how many hours they actually worked including pre-and post-trip duties such as
inspections of their buses, completion of paperwork, waiting for students to be released from school, safely
transporting students during bad weather or traffic congestion, disciplining students, waiting to park their
buses in the lot, fueling, and handling mechanical duties. The Court noted that over 100 employees had
already opted-in, and that in their affidavits, Plaintiffs and putative class members declared that they
regularly worked more than forty hours per week. Defendant questioned the truthfulness of the affiants’
claims that they regularly worked more than forty hours per week and argued that the Court should not
grant conditional certification until Defendant could investigate those allegations. Defendant contended
that Plaintiffs could not demonstrate that they regularly worked more than forty hours per week, and thus
Plaintiffs and the putative class members could not show that they were victims of a common policy to
regularly deny overtime pay. Defendant further argued that drivers and dispatchers have different duties
and hours, and determining liability would require individualized determinations of the alleged on-the-clock
and off-the-clock work of every putative class member for every relevant workweek. The Court found that
Defendant’s arguments went to the merits of the case and thus were inappropriate at the notice stage, and
therefore granted conditional class certification under 29 U.S.C. § 216(b).

Doyel, et al. v. McDonald’s Corp., 2010 U.S. Dist. LEXIS 81910 (E.D. Mo. Aug. 12, 2010). Plaintiffs, on
behalf of themselves and on behalf of all current and former hourly employees of Defendant in Missouri,
brought an action alleging that Defendant systematically failed to pay for all time they worked in violation of
the Missouri Minimum Wage Law (“MMWL”), the FLSA, and the common law. After discovery, Plaintiffs
sought for class certification of their MMWL claims. Plaintiffs contended that Defendant systematically
“shaved” Plaintiffs’ time records by allowing their managers to make manual edits to employees’ time
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punches. Id. at *8. Plaintiffs claimed that Defendant’s expert report showed that 10.15% of all balanced
shifts were edited, and suggested that the Court could identify improper and unexplainable time edits and
would be able to calculate a proper measure of damages on a class-wide basis by looking at Defendant’s
time punch edit reports. The Court remarked that Plaintiffs only cited Defendant’s internal documents, but
did not provide evidence to resolve the question of Defendant’s liability, clarify whether their evidence
varied from class member to class member, or prove a violation that was common to the class. Defendant
pointed to Plaintiffs’ records, which reflected many lawful reasons why managers edited employees’
computerized time punches, including to ensure that employees were properly paid. Accordingly, the Court
found that mere records of time punch edits did not establish that an employee was not paid for hours
worked. The Court remarked that it could not presume, on a class-wide basis, that every such edit was
shaving off time that an employee actually worked. The Court also noted that Plaintiffs’ allegation of
shaving off time from employee time punches could not be resolved through common evidence or on an
employee-by-employee basis, but could only be resolved on a time-punch-by-time-punch basis. Thus, the
Court opined that highly individualized fact intensive issues predominated over common questions, which
precluded class certification. Plaintiffs also alleged that Defendant’s automatic break deduction policy
deducted Plaintiffs’ break times even when they worked. However, the Court found that the edited records
only proved that a break was manually inserted by a supervisor, but did not prove that an employee
actually worked through a recorded break or that Defendant was violating the MMWL or common law.
Thus, the Court opined that it could not determine on a class-wide basis whether Defendant violated the
MMWL and the common law because the determination would require testimony from each employee on
whether they actually took breaks. Plaintiffs also alleged that Defendant shaved time and automatically
inserted breaks into employee time records when they made bank deposits and picked up product from
other restaurants. The Court determined that these questions of fact differed for each class member,
thereby requiring individual examinations. For this reason, these questions of fact could not be determined
on a class-wide basis. Finally, the Court noted that Plaintiffs asserted only isolated instances where
managers deviated from Defendant’s lawful policies. The Court concluded that class treatment was not the
superior method to resolve Plaintiffs’ claims because there was no common proof of alleged violations of
the MMWL and common law. On this basis, the Court denied Plaintiffs’ motion for class certification.

In Re RBC Dain Rauscher Overtime Litigation, 703 F. Supp. 2d 910 (D. Minn. 2010). Plaintiffs, a group
of registered representative employees, brought a putative class action against Defendants on behalf of
themselves and other similarly-situated securities brokers. Plaintiffs alleged overtime and minimum wage
violations under the FLSA, violations of certain provisions under ERISA, and violations under California,
Florida, and New York labor laws against a group of Defendants, including RBC Dain Rauscher, Inc., RBC
Capital Markets, and RBC Global Debt Markets US (collectively, “RBC”). Plaintiffs worked at RBC as
inside sales people and their duties were set forth in uniform, company-wide policies and procedures.
Plaintiffs argued that they were eligible for overtime compensation and the minimum wage under the FLSA
and state law for hours worked in excess of 40 hours in a week. The California-based Plaintiffs also
alleged that Defendants violated ERISA and California law by taking improper payroll deductions for a non-
ERISA pay plan and by improperly retaining contributions made to a deferred compensation plan that did
not meet the qualifications necessary to avoid ERISA coverage. Defendants contended that Plaintiffs fell
within one or more of the FLSA exemptions for minimum wage and overtime pay and that there was no
factual basis for the ERISA or state law claims. RBC filed motions for summary judgment as to each
Plaintiff, and Plaintiffs filed motions for conditional certification of a collective action under
29 U.S.C.§ 216(b) and for class certification under Rule 23. The Court granted summary judgment as to a
few named Plaintiffs, granted Plaintiffs’ motion for conditional certification of the collective action, and
denied Plaintiffs’ motion for class certification. As for the issue of certification, Plaintiffs sought to certify
two FLSA sub-classes, including one consisting of Financial Consultants (“FCs”), and Senior Financial
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Associates (“SFAs”), who were the Securities Brokers in the Private Client Group, and the other consisting
of Institutional Salespeople (“ISs”) and Junior Institutional Salespeople (“JISs”), who were on the Fixed
Income Capital Markets Team. The Court noted that under the FLSA, one or more employees could
maintain an action against their employer for and on behalf of themselves and other employees similarly-
situated. The Court found that Plaintiffs established a “colorable basis” for their claim that a Private Client
Group sub-class of potential Plaintiffs was similarly-situated to the named Plaintiffs. Id. at 962. For
purposes of conditional certification of the collective action, the Court found that SFAs and FCs were
similarly-situated because they had similar duties and responsibilities and because they had a similar
system of compensation. Further, the Court found that the factual similarities among the putative Plaintiffs
were such that the case could be properly managed as a collective action. Based on the analysis laid out
in West v. Border Foods, Inc., 2006 U.S. Dist. LEXIS 22565 (D. Minn. June 12, 2006), the Court ruled that
Plaintiffs had shown that some “identifiable facts or legal nexus” bound the claims so that hearing the
cases together “promote[d] judicial efficiency.” Id. at 963. The Court also found that the action was an
appropriate case for collective action treatment, even though Plaintiffs did not offer any evidence that any
similarly-situated individuals wished to opt-in to the litigation. The Court noted that ten former RBC
employees had joined the suit and found that the existence of ten named Plaintiffs was sufficient to warrant
collective action treatment, even without a showing that other individuals wished to opt-in. As a result, the
Court conditionally certified the collective action and ordered notice to the putative class. Plaintiffs also
sought certification of their state law wage & hour sub-classes under Rule 23(b)(3), and certification of the
ERISA sub-class under Rule 23(b)(2). The Court noted that the only remaining state law claim for the
proposed sub-classes was for violations of New York’s FLSA. The Court found that although the class
satisfied the numerosity and commonality requirements, certification was not warranted because individual
issues relating to eligibility for administrative, professional, and highly-compensated employee exemptions
would predominate over any questions of law or fact that were common to the class members, thus failing
to satisfy the predominance requirement of Rule 23(b)(3). Plaintiffs also sought certification of a California
sub-class that would maintain nine causes of action (Counts 3 through 11) under California law. The Court
found that the representative parties would not fairly and adequately protect the interests of the class,
because no single Plaintiff had viable claims under all the counts. Finally, the Court ruled that Plaintiffs
lacked constitutional standing to bring an ERISA challenge to the Wealth Accumulation Plan, that their
claims were not typical of the claims of the putative ERISA sub-class, and that they had no incentive to
protect the interests of the sub-class. Therefore, the Court denied Plaintiffs’ motion to certify an ERISA
sub-class.

Littlefield, et al. v. Dealer Warranty Services, LLC, 679 F. Supp. 2d 1014 (E.D. Mo. 2010). Plaintiffs, a
group of telephone sales representatives who sold automobile warranties for Defendant, brought an FLSA
collective action seeking overtime compensation. Plaintiffs filed a motion for conditional certification. In
support of their motion, Plaintiffs filed affidavits declaring that: (i) they worked more than forty hours a
week; (ii) that there were approximately forty or fifty employees working as sales representatives who were
also deprived of overtime wages; and (iii) Defendant issued company-wide announcements and policies
when it made changes to its employees’ compensation program or work requirements. Upon review of the
affidavits, the Court held that Plaintiffs made substantial allegations that the putative class members were
similarly-situated to them and were the victims of a single decision, policy, or plan. The Court also opined
that Plaintiffs’ burden at the notice stage was not onerous, and during the notice stage, Plaintiffs could
satisfy their burden through the use of affidavits, supported by admissible evidence. Defendant contended
that Plaintiffs’ class included team leaders and sales agent who were paid differently and therefore, were
not similarly-situated to proposed class members. The Court found that Defendant’s arguments would go
to the merits of the case and therefore held that its defenses could not be decided at the notice stage of
§ 216(b) certification. For these reasons, the Court granted Plaintiffs’ motion for conditional collective
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action certification. While Defendant also objected to the nature of Plaintiffs’ notice form, the Court found
that the proposed notice was based on a previously approved notice and it did not inappropriately solicit
potential Plaintiffs. The Court determined that appointment of a neutral administrator to issue the notice
was not necessary. The Court held that to insure that potential Plaintiffs receive “accurate and timely”
notice, Defendant should provide Plaintiffs’ counsel with the names and home addresses of all employees
who may be potential Plaintiffs except the employees’ personal telephone numbers or social security
numbers. Id. at 1018. The Court noted one Plaintiff asserted in the affidavit that Defendant had received
complaints regarding overtime pay. Thus, without going to the merits of the case, the Court found that
such allegations of a willful violation would justify a three-year limitations period. Finally, the Court denied
Defendant’s request to order Plaintiffs to bear the cost of notice, finding that it might discourage potential
Plaintiffs from joining the litigation.

Luiken, et al. v. Domino’s Pizza LLC, 2010 U.S. Dist. LEXIS 61020 (D. Minn. June 21, 2010). Plaintiffs,
a group of pizza delivery drivers, brought a collective action under the FLSA seeking recovery of unpaid
minimum wages. Plaintiffs moved for conditional certification of an FLSA collective action consisting of a
nationwide class excluding drivers from New York and California. The Court granted the motion. Plaintiffs
asserted that they were victims of Defendant’s policy which systemically under-reimbursed them for
automobile expenses, which resulted in pay below the federal minimum wage. Defendant contended that
the different circumstances of purported class members required highly individualized fact-specific
determinations taking into account driver-specific factors such as type of car, routes, and total mileage.
Defendant argued that Plaintiffs’ reimbursement varied by regions, and that store managers had the
authority to vary their store’s reimbursement and to request permission to be “exception” stores. Id. at *7.
Plaintiffs argued that Defendant’s policy was so grossly unfavorable to drivers that it ensured that none of
its drivers were fully reimbursed for their expenses, obviating the need for individual inquiry into any
particular drivers’ actual expenses. Plaintiffs submitted that any regional variations were minor
adjustments resulting from simple mathematical variations on a single formula. Plaintiffs characterized
Defendant’s “exceptions” as permutations on the common formula which multiplied a per mile
reimbursement rate by a mileage number. Id. at *5. Plaintiffs submitted twelve affidavits of drivers from
four different states, which asserted that they were compensated for deliveries at a flat-rate on a per-
delivery basis and were owed therefore compensation by Defendants. Based on this record, the Court
found that Plaintiffs had shown sufficient evidence to establish a colorable basis for their claim that the
putative class members were the victims of a single decision, policy, or plan of Defendant. Accordingly, the
Court granted Plaintiffs’ motion for collective action certification.

Lyons, et al. v. Ameriprise Financial, Inc., 2010 U.S. Dist. LEXIS 98496 (D. Minn. Sept. 20, 2010).
Plaintiffs, a group of employees at a client service call center, brought a collective action alleging that
Defendant, their former employer, violated the FLSA by failing to pay them for time spent logging-in and out
of computer and telephone systems at the beginning and end of scheduled shifts. Plaintiffs, classified as
non-exempt employees under FLSA, provided customer service, via telephone, to Defendant’s financial
advisors and clients. Plaintiffs alleged that they were required to be ready to take calls at the scheduled
start-time of their shifts for which they had to log-in to their computers, phones and numerous other
systems, which took anywhere from 5 to 20 minutes each day. Further, Plaintiffs alleged that logging-out
at the end of their shifts took 3 to 5 minutes and that they could only log-out after the shift’s schedule
ended. Consequently, Plaintiffs claimed that they worked overtime hours for which they were not
compensated. Plaintiffs brought a motion for conditional certification under § 216(b) of the FLSA. The
Court analyzed whether Plaintiffs were similarly-situated at the “notice stage” by applying a liberal
standard, because the discovery process had just begun and had not been completed. Id. at *7-8. The
Court opined that at this stage, Plaintiffs only had to prove a colorable basis for their claim that they were
the victims of a single decision, policy, or plan. Plaintiffs asserted that they were similarly-situated because
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all of them were phone associates in the service-delivery group, all were paid in the same manner (treated
as non-exempt), all had the same job duties, and all were instructed or trained not to record their pre-shift
log-in time or post-shift log-out time. Plaintiffs submitted declarations, deposition excerpts, and
interrogatory responses of opt-in Plaintiffs in support of their assertions, which the Court found to be
sufficient evidence. In response to Defendant’s claim that it did not require employees to log-in or log-out
of any systems off-the-clock, the Court declined to make credibility determinations at the first stage of the
certification process. Defendant also argued that that Plaintiffs had failed to produce any evidence of a
single policy or plan. The Court stated that cases in which conditional certification had been denied for
failure to show a common policy or plan were those in which employees worked in different physical
locations. Here, Plaintiffs sought conditional certification of a class of non-exempt call-center employees in
the service-delivery group who worked, or had worked, out of one call center during a three-year period.
The Court concluded that with the class being limited to 200 to 400 employees, a relatively a small number,
this further suggested that Plaintiffs were victims of a common policy or plan. Defendant also argued that
Plaintiffs had failed to show sufficient interest in this lawsuit. The Court noted that while there was only one
named Plaintiff, an additional nine employees had already opted-in. The Court determined that this
demonstrated sufficient interest in the case to render it appropriate for collective action certification under
§ 216(b). Based on this record, the Court concluded that a class of similarly-situated Plaintiffs existed, and
conditionally certified the class.

Martinez, et al. v. Cargill Meat Solutions Corp., Case No. 09-CV-3079 (D. Neb. Mar. 5, 2010). Plaintiffs,
a group of current and former employees of Defendant’s facility in Schuyler, Nebraska, alleged that they
worked without pay while donning and doffing personal protective equipment and that they were
compensated on a gang time system. Plaintiffs alleged violations of the FLSA, the Nebraska Wage & Hour
Act, and the Nebraska Wage Payment and Collection Act. Plaintiffs moved for § 216(b) certification.
Based on Plaintiffs’ allegations and declaration, the Court conditionally certified an FLSA collective action
consisting of all current and former non-exempt hourly employees at the Schuyler facility anytime during
the time period from April 20, 2006, to the date of conditional certification, who were compensated on a
gang time system, and wore or used personal protective equipment. Accordingly, the Court ordered notice
to the collective action members encompassed within the class period.

McCauley, et al. v. First Option Mortgage, LLC, 2010 U.S. Dist. LEXIS 91375 (E.D. Mo. Sept. 2, 2010).
Plaintiff, a loan officer, brought a collective action under the FLSA alleging that Defendant classified its loan
officers as non-exempt employees and denied them overtime compensation. Plaintiff moved for
conditional certification of a nationwide class consisting of all individuals who were employed as loan
officers during the three years prior to the filing of the complaint. Plaintiff’s motion also requested an order
appointing the named Plaintiff to act as the class representative; Plaintiff’s counsel to act as class counsel;
and that Defendant provide a list of all loan officers during the relevant time period by name, address,
telephone number, e-mail address, and date of employment. In considering Plaintiff’s motion, the Court
noted use of a two-step analysis in determining whether employees are similarly-situated. The Court
remarked that Plaintiff’s burden at the first stage is not onerous and can be met by “making a modest
factual showing sufficient to demonstrate that they and potential Plaintiffs together were victims of a
common policy or plan that violated the law.” Id. at *8. The Court held that Plaintiff met this burden by
providing sworn declarations demonstrating that the potential class members performed similar work, and
Defendant’s company-wide compensation plan paid overtime pay based only upon the hourly rate of
compensation, and provided that any overtime paid by Defendant would then be deducted from
subsequent commission payments. Additionally, Plaintiff’s declaration showed that each loan officer:
(i) was classified as a non-exempt employee entitled to overtime pay; (ii) usually worked in excess of forty
hours per workweek, but was not paid overtime; (iii) was docked one hour per day for a meal break, but
more often than not performed work during the break; and (iv) was frequently required to work on
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Saturdays, but directed not to report those hours worked. While Defendant maintained that loan officers
might earn commission sufficient to qualify under the federal exemption for commissioned salespersons,
and/or might be exempted under the administrative exemption to FLSA, the Court determined that these
assertions went to the merits of the suit and were not grounds for denying conditional certification of the
class. The Court noted that the parties presented conflicting evidence with respect to whether Defendant
actually followed its written policy regarding off-the-clock work. Defendant provided evidence that it
prohibited working off-the-clock, and that Defendant’s branch managers never directed loan officers to
work off-the-clock. The Court, however, held that it would not make any credibility determinations or
findings of fact with respect to contradictory evidence presented by the parties at the initial certification
stage. The Court found that Plaintiff’s affidavits evidenced that employees were similarly-situated and were
subjected to a common policy. Defendant argued that if the Court granted conditional certification, it
should be limited to its St. Louis and Atlanta offices, because Plaintiff failed to demonstrate that there was
sufficient interest outside of those two locations. The Court determined that nationwide conditional
certification was justified because individuals who had already opted-in were not limited to St. Louis and
Atlanta, and Defendant’s company-wide compensation plan was applicable to all loan officers nationwide
employed by Defendant. Finally, Defendant asserted that Plaintiff was not an appropriate class
representative because for a period of time, he was employed as an exempt branch manager, with
supervisory authority and payroll responsibility for loan officers. The Court opined that the issue could be
resolved appropriately at a later stage of the proceedings and did not preclude conditional certification. Id.
at *13-15. The Court granted Plaintiff’s motion to conditionally certify the class, authorized the named
Plaintiff to act as class representative and his counsel to act as class counsel, and ordered Defendant to
provide a list of potential class members by name and mailing address only.

Morales, et al. v. Greater Omaha Packing Co. Inc., 266 F.R.D. 294 (D. Neb. 2010). In this consolidated
action, a group of current and former employees alleged that Defendant failed to pay them for the time
spent donning and doffing in connection with their job requirements in violation of the FLSA and state law.
The Court had previously granted Plaintiffs’ motion for conditional certification of an FLSA action and
denied Defendant’s two motions to dismiss. Plaintiffs then moved for class certification of their state law
claims under Rule 23. The Magistrate Judge issued a report and recommendation that Plaintiffs’ motion to
be granted. Defendant filed Rule 72 objections to the report and recommendations, which the Court found
were similar to its arguments made in its previous motions to dismiss. The Court adopted the Magistrate
Judge’s findings and recommendations and granted Plaintiffs’ motion for class certification of their state law
claims.

Pressler, et al. v. FTS USA, LLC, 2010 U.S. Dist. LEXIS 55181 (E.D. Ark. May 12, 2010). Plaintiff, a
quality control technician, brought a collective action on behalf of himself and other employees similarly-
situated, alleging that Defendant misclassified its quality control technicians as exempt employees and
failed to pay them overtime wages in violation of the FLSA. Plaintiff alleged that, although he was hired as
a quality control technician, he assisted a warehouse manager and performed similar job functions as a
warehouse supervisor and manager when the manager was terminated. Plaintiff sought conditional
certification of a class of all employees who had been classified as exempt, including all current and former
warehouse persons, warehouse managers, and warehouse supervisors. The Court denied the motion.
The Court observed that although Plaintiff alleged that he began working as the “warehouse supervisor
a/k/a warehouse manager,” he offered no evidence to suggest that the title of warehouse supervisor or
warehouse manager might be used interchangeably. Id. at *14. Defendant contended that the role of a
warehouse supervisor was different from the role of a warehouse manager, arguing that a warehouse
supervisor has duties, responsibilities, and competency requirements distinct from those of a warehouse
manager. A warehouse manager was classified as exempt from the requirements of the FLSA, but since
2009 the warehouse supervisor position had not been classified as exempt. Furthermore, a warehouse
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supervisor reported to a warehouse manager, while a warehouse manager reported to a project manager.
Thus, the Court concluded that these two positions were not the same. The Court observed that although
Plaintiff claimed to have served as both a warehouse supervisor and warehouse manager, he failed to
provide evidence that the proposed class members also served such a dual role, or were otherwise
similarly-situated. As a result, the Court denied Plaintiff’s motion for collective action, reasoning that
Plaintiff offered no evidence to suggest that the proposed class members were similarly-situated to him.

Stouder, et al. v. Turblex, Inc., Case No. 10-CV-3069 (W.D. Mo. Aug. 31, 2010). Plaintiffs, a group of
current and former service technicians, brought an FLSA collective action claiming that Defendant denied
them overtime wages. Plaintiffs further alleged that any “Belo contracts” (contractual arrangements
between an employer and an employee agreeing that an employer will not compensate the employee for
overtime work) Defendant entered into were legally invalid. Id. at *1. Plaintiffs brought a motion for
conditional certification of a collective action. The Court found that Plaintiffs had satisfied the minimal
pleading standard, and established that the potential collective action members were similarly-situated.
Plaintiffs provided three affidavits based on personal knowledge that current and former service technicians
employed by Defendant were subject to the same overtime compensation policy that allegedly violated the
FLSA. The Court noted that although the potential collective action members were not working at the
same location or shared the exact same hours, they shared the same basic duties of installing and
servicing Defendant’s equipment. While Defendant argued that Plaintiffs failed to show the existence of
other similarly-situated workers who desired to opt-in, the Court was persuaded by the case law authorities
that held that no evidence of other employees who wish to opt-in to the litigation were required. The Court
reasoned that imposing such requirement would undermine the broad remedial goals of the FLSA.
Defendant further argued that certification would be inappropriate because the Court would have to
conduct individual inquiries to determine if each service technician’s Belo contract was invalid. The Court,
however, noted that after conditional class certification, the discovery process was designed to identify
such individual inquiries and if discovery revealed such differences, the Court could consider Defendant’s
motion to decertify. The Court also observed that Plaintiffs’ allegation that Belo contracts as a whole were
legally invalid because the type of work the service technicians performed was a legal question that was
not appropriate to consider at conditional certification stage. The Court therefore determined that class
certification was appropriate and granted Plaintiffs’ motion.

Wright, et al. v. Pulaski County, 2010 U.S. Dist. LEXIS 87283 (E.D. Ark. Aug. 24, 2010). Plaintiffs, a
group of current and former employees at a regional detention facility, brought an FLSA collective action
alleging that Defendant failed to pay them for reporting thirty minutes early, donning and doffing, missed
meal breaks, and volunteer time. Plaintiffs secured conditional certification of their FLSA claims. After
discovery, both parties filed motions for summary judgment, and Defendant sought decertification of
Plaintiffs’ § 216(b) claims. The Court granted Defendant’s motion for summary judgment as to Plaintiffs’
claims for compensation related to time spent donning uniforms and safety gear and volunteering, and also
granted Defendant’s motion for decertification. Furthermore, the Court denied Plaintiffs’ motion for
summary judgment. Regarding Plaintiffs’ claim that Defendant required them to report thirty minutes early
and failed to compensate them for it, Defendant argued that only employees assigned to the housing and
intake units were required to report thirty minutes early and that 31 of the named Plaintiffs had never
worked in these units. However, Plaintiffs’ testimony indicated that they were required to report early in the
transport unit. The Court stated that whether employees, other than housing and intake employees, were
subject to an early-report requirement and whether they received a paid thirty-minute lunch break to off-set
the early-report period were genuine issues of material fact. Defendant argued that if an employee missed
a thirty-minute break, it was the employee’s duty to report such time as having been worked. The Court
disagreed and referred to 29 C.F.R. § 785.11, stating that liability under the FLSA did not depend on
whether Plaintiffs reported overtime, but on whether Defendant required Plaintiffs to work uncompensated
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overtime. The Court rejected Plaintiffs’ suggestion that the testimony presented was sufficient to establish
a pattern or practice of uncompensated overtime and liability under the FLSA because whether Defendant
knew that Plaintiffs worked during lunch breaks without compensation remained a question of fact. Thus,
the Court found itself without sufficient information to determine whether Defendant was entitled to
summary judgment based on off-sets against liability under § 207(h)(2). Defendant argued that time spent
donning uniforms and safety gear was not compensable under the FLSA. The Court referred to 29 C.F.R.
§ 790.8(c), which stated that donning and doffing gear was not compensable when an employee could
perform his or her principal employment activities without donning and doffing at the workplace. The Court
referred to various decisions of the Ninth Circuit, which stated that where a law enforcement officer donned
and doffed his uniform at home, such time was not compensable under the FLSA. The Court found that
Plaintiffs could don their uniforms at home before coming to work and that the nature of Plaintiffs’ work,
safety concerns, or any laws did not require that employees don uniforms and safety equipment at work.
The Court stated that donning a uniform and a utility belt holding safety equipment was a non-compensable
preliminary activity which was not an integral and indispensable part of the principal activity of Plaintiffs.
Accordingly, the Court granted summary judgment to Defendant on this claim. Regarding Plaintiffs’ claim
for “straight time” compensation, i.e., regular compensation for time worked under the overtime threshold of
171 hours in a twenty-eight-day period, Defendant argued that the Court lacked jurisdiction over claims
when Plaintiffs did not work overtime. Id. at *26. The Court stated that claims for unpaid straight time for
pay periods have been recognized when the employee had also worked overtime, mainly because the
language of 29 C.F.R. § 778.315 requires an employer to pay all straight time due. Accordingly, the Court
refused summary judgment on this claim because genuine issues of material fact existed as to whether
Defendant failed to compensate Plaintiffs for overtime and whether Plaintiffs were entitled to recover
compensation for straight time. Finally, regarding Defendant’s motion for decertification, Defendant argued
that the key allegations in the case only applied to a few Plaintiffs and that resolution of each claim for
overtime would require an individualized fact-based analysis because the proposed class consisted of
employees from three different work shifts and several departments. The Court found that Plaintiffs were
not similarly-situated for this claim because Plaintiffs’ individual experiences, regarding missed meal
breaks, varied from shift to shift and day-to-day. The Court also found that Plaintiffs’ claims for overtime
based on an early report requirement were not suited for collective action treatment because a significant
disparity existed within the reporting time of employees. Therefore, the Court granted Defendant’s motion
for decertification, concluding that resolution of Plaintiffs’ claims involved consideration of evidence which
required significant individualized inquiry.

(ix) Ninth Circuit

Adoma, et al. v. University Of Phoenix, Inc., 2010 U.S. Dist. LEXIS 96388 (E.D. Cal. Aug. 31, 2010).
Plaintiffs, a group of enrollment counselors who worked for Defendants, sought class certification on state
law wage & hour claims. Plaintiffs alleged that Defendants maintained two computer systems regarding
enrollment counselors’ work – one system tracked the counselors’ availability for taking enrollment calls
and another was used to track overtime hours worked. As the overtime work recorded by the former
system was not recorded by the latter system, Plaintiffs claimed “off-the-clock” unpaid overtime. Plaintiffs
asserted that Defendants’ first computer system (which tracked the counselors’ availability for taking calls)
could be used to demonstrate that counselors’ worked overtime (if it was not recorded by the latter system
which tracked overtime hours worked). The Court granted Plaintiffs’ motion for class certification
under Rule 23(b)(3). The Court found that Plaintiffs had shown predominance, commonality, and typicality
as to each of the five state law claims for which they sought class certification. Defendants argued that
there was no evidence that Defendants had a widespread practice of requiring counselors to work off-the-
clock. Defendants claimed that the first computer system was a poor indicator of the time an employee
spent working because employees sometimes logged in before they began work and often forgot to log-
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out, and the phone system itself was sometimes inoperative, preventing log-in and log-out. Defendants
contended that these inaccuracies required individual inquires. Defendants also argued that compensation
was not owed for de minimis overtime and that whether time was de minimis had to be calculated on an
individualized basis. Plaintiffs acknowledged this problem, but contended that the reliability of the first
computer system, and Plaintiffs’ proposed use of it, could be demonstrated using a few representative
inquiries, the results of which could be extrapolated to the class. Plaintiffs relied principally on Hilao v.
Estate of Marcos, 103 F.3d 767 (9th Cir. 1996), where a statistical sample of the class claims was used to
determine compensatory damages. In Hilao, the Ninth Circuit concluded that due process was provided by
such a procedure, and stated that because Defendant’s interest was in the aggregate amount of damages,
provided that the average was properly calculated, it was of no consequence to Defendant that some
Plaintiffs would have been entitled, in individual adjudications, to more or less than the average. Applying
Hilao, the Court concluded that common questions predominated. Although Defendants argued that the
claims of the named Plaintiffs were not typical, the Court found that the asserted atypicalities pertained to
facts irrelevant to the core theories of liability and proof. Plaintiffs also sought class certification for the
claim that Defendants compensated overtime at the wrong rate under California law. The Court dismissed
Defendants’ arguments against certification of this claim because it was tantamount to a challenge to the
merits. Plaintiffs further argued that Defendants violated their statutory obligation to provide meal periods.
Finding that the legal question regarding the scope of the employer’s obligation was itself a common
question of law, the Court noted that that as to common questions of fact, Plaintiffs contention that they
would use the computer system to demonstrate how often employees skipped meal periods was
susceptible to common proof. Accordingly, the Court found that common issues predominated. As to
Plaintiffs claim that Defendants violated California Labor Code § 226, Defendants argued that the injury
and knowledge aspects of this claim both required individualized inquiries. The Court found that common
issues predominated as to injury, and that the question of Defendants’ knowledge required no
individualized inquiry because Plaintiffs asserted a constructive knowledge theory. Finally, the Court
concluded that a Rule 23(b)(3) class was the superior method for treatment of Plaintiffs’ state law claims.

Amalgamated Transit Union Local 1309, et al. v. Laidlaw Transit Service, Inc., et al., 2010 U.S. Dist.
LEXIS 12086 (S.D. Cal. Feb. 11, 2010). Plaintiffs, a group of drivers, brought an action alleging that
Defendants, First Transit and Laidlaw Transit, violated the California Labor Code and Wage Order 9 in
failing to provide meal and rest periods. Plaintiffs also sought unpaid wages, penalties, and restitution
pursuant to the California Unfair Competition Law. First Transit operated the El Cajon bus yard from
April 12, 2001 to September 30, 2001, and Laidlaw from October 1, 2001 to January 27, 2007, and in
October 2007, Laidlaw was acquired by First Transit’s parent company. Earlier, the District Court had
certified the class regarding Laidlaw. Plaintiffs’ then filed a motion for supplemental class certification
seeking either to amend the original class definition or to certify an additional class to cover those
employees who worked for First Transit from April 12, 2001 to September 30, 2001. The Court denied the
motion. First Transit argued that because it ceased operating the El Cajon facility in September 2001, the
suit brought in 2005 was barred by statute of limitations. The Court found that claims seeking penalties
under Labor Code and Wage Order 9 were stricken from complaint, and that the issue whether the claims
for unpaid wages under Labor Code and Wage Order 9 were barred by the statue of limitations needed to
be determined in an appropriate motion and not on the motion for class certification. Regarding the UCL
claims, although First Transit conceded that the complaint was filed with the four year limitation period, it
contended that under American Pipe & Construction, Co. v. Utah, 414 U.S. 538, 552-53 (1974), and
Aguilera v. Pirelli Armstrong Tire Corp., 223 F.3d 1010, 1019 (9th Cir. 2000), the tolling ended when class
certification was denied or when Plaintiffs did not file a class certification motion. The Court remarked that
in these cases, individual claims were examined, and that class claims when timely filed remains timely;
otherwise, it would frustrate the principal function of a class action forcing every putative class member to
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file a timely motion to intervene or to file a separate individual action while a class action was pending. As
to Plaintiffs’ motion to amend, the Court declined to exercise its discretion to amend its prior class
certification order or to certify a new class with respect to First Transit. The Court found that Plaintiffs failed
to show good cause to amend because they had all the necessary information to proceed with class
certification against First Transit within the scheduled deadline to file motions for class certification.
Plaintiffs also failed to demonstrate that any new facts had come to light or whether there was any change
in the law that would warrant bringing a motion to amend. The Court remarked that Plaintiffs’ motion was
filed fourteen months after the scheduled time to file motions for class certification. The Court noted that
during that time the parties completed discovery and sent out class notices with respect to the Laidlaw
class, the Court had ruled on motion for summary judgment, the parties began settlement negotiations, and
the parties had exchanged expert disclosure reports. Thus, the Court determined that if this motion were
granted, it would likely cause further delay. Therefore, the Court denied Plaintiffs’ motion for an amended
class certification order.

Batiz, et al. v. American Commercial Security Services, Case No. 06-CV-566 (C.D. Cal. Sept. 22,
2010). Plaintiffs, a group of security guards, brought an action alleging violations of the FLSA. The Court
had earlier conditionally certified a nationwide class of all Defendants’ non-exempt employees who were
employed as security guards and who failed to receive overtime compensation. Defendants then filed a
motion for decertification, which the Court granted, finding that Plaintiffs could no longer demonstrate the
existence of class-wide issues necessary for the efficient management of the collective action. The Court
reasoned that Plaintiffs had not submitted any evidence to demonstrate that class-wide damages could be
adjudicated with common proof. Further, the Court observed that permitting Plaintiffs to have each of the
3,065 class members testify as to individual damages would be a tremendous burden on Plaintiffs,
Defendants, and the Court. The Court also found that any attempt to extrapolate the amount of damages
would not be appropriate because it did not have the necessary evidence to determine class-wide
damages, and any attempts based on the limited evidence before the Court would inevitably result in
prejudice to Plaintiffs and Defendants by means of under-payment or over-payment. For those reasons,
the Court granted Defendants’ motion to decertify the class.

Bogor, et al. v. American Pony Express, Inc., 2010 U.S. Dist. LEXIS 92299 (D. Ariz. May 17, 2010).
Plaintiff, an airport taxicab driver, brought an action on behalf of himself and other drivers who leased
Defendant’s taxicabs, alleging Defendant misclassified them as independent contractors and subsequently
failed to pay wages owed under the FLSA and Arizona wage statutes. Plaintiff sought conditional collective
action certification on behalf of all of Defendant’s taxicab drivers. Defendant opposed the motion and
contended that it had different relationships with other non-airport service drivers. Defendant provided
airport drivers with taxicabs for a weekly flat fee. Defendant also provided dispatch services for drivers with
their own taxicabs, employed drivers to provide client service, and leased taxicabs on a daily or weekly
basis to other independent contractors. Plaintiff argued that Defendant exercised too much control over
airport drivers for them to be considered independent contractors. Plaintiffs pointed to the fact that they
were required to respond immediately to airport transfer requests, which caused them to lose fares in other
areas, and a restriction against advertising personal taxi services. Plaintiff further claimed that Defendant
assigned shared taxis and deducted any vehicle damages from the airport driver’s deposits. Defendant
argued that airport drivers had total control over their schedules and work areas because Defendant
neither made any schedules nor restricted them to work in a limited area. Subsequently, Plaintiff restricted
the class certification request to only airport drivers working within the Phoenix Airport transportation
contract. The Court granted Plaintiff’s § 216(b) motion. The Court observed that with the narrowing of the
“class” definition, the evidence was sufficient to show the class members were “similarly-situated” for
purposes of § 216(b). Id. at *7. As a result, the Court ordered notice to all airport drivers going back three
years prior to the filing of the complaint.
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Brady, et al. v. Deloitte & Touche LLP, 2010 U.S. Dist. LEXIS 37820 (N.D. Cal. Mar. 23, 2010).
Plaintiffs, a group of salaried California employees of Defendant’s “Audit line of service” with positions
below the level of manager who were not licensed accountants, brought a class action alleging that
Defendant misclassified them as exempt under the administrative and learned profession exemption and
denied them overtime in violation of the California Business & Professions Code. Defendant, a company
that audits financial statements, divided its non-partner employees into seven categories, including Audit
Assistant, Audit Senior Assistant, Audit In-Charge, Audit Senior, Audit Manager, Audit Senior Manager,
and Audit Director. The proposed class consisted of the first four lower positions, which do not require a
Certified Public Accountant (CPA) license. The District Court granted Plaintiffs’ motion for class
certification under Fed. R. Civ. P. 23(a) and (b)(3). All the proposed class members, during their first two
years with Defendant, performed the audit plans, and received national core training to ensure that all
unlicensed employees perform audits in the same manner. First, as the proposed class consisted of
approximately 1,920 persons, the Court found that the numerosity requirement was satisfied. Second, the
Court found that there were numerous questions of fact or law that were common to the proposed class.
The common questions of law included whether the professional exemption under California law requires a
license for accountants, whether accounting is a “learned profession” under California Wage Order 4-2001,
and whether the duties of proposed class members would qualify for the administrative exception. Id. at
*10-11. The common questions of fact included whether Defendant’s standardized policies and
procedures prevented the class members from customarily and regularly exercising discretion and
independent judgment with respect to matters of significance, whether Defendant categorically classified all
class members as exempt, whether Defendant required class members to work overtime, and other
questions relating to overtime, meal breaks, timekeeping, and pay. Third, the Court stated that Plaintiffs
satisfied the typicality requirement because the claims of the named Plaintiffs were similar to those of the
proposed class. The Court also found Rule 23(a)(4) satisfied, as Defendant did not challenge the
adequacy of Plaintiffs’ representation. As to Rule 23(b)(3), the Court determined that the common
questions of law and/or fact predominated over individual inquiries. Plaintiffs contended that the
professional exemption question could be resolved by deciding whether Wage Order No. 4-2001 requires
that accountants have a license in order to qualify, or whether the statutes treat unlicensed accountancy as
a “learned or artistic profession.” Id. at *14. Plaintiffs also argued that according to the Wage Order No. 4-
2001, the administrative exemption issue could be decided by inquiring whether or not class members
worked “under only general supervision,” and whether class members’ work was “directly related to
management policies or general business operations.” Id. at *14. Plaintiffs pointed to statutes and to
Defendant’s policies, which restricted the discretion of class members, as evidence that class members did
not work “under only general supervision.” Id. Further, Plaintiffs argued that the validity of every claimed
exemption could be resolved through an inquiry of whether the proposed class members exercised
discretion and independent judgment with respect to matters of significance. Plaintiffs also cited a similar
case, Campbell v. PricewaterhouseCoopers, LLP, 253 F.R.D. 586, 590, 597 (E.D. Cal. 2008), where,
without resolving the question of the learned profession exemption, a class of persons who were not
required to have CPA license was certified. Defendant countered that determining the applicability of the
exemptions would require an inquiry into the individual experiences of the proposed class members
because even employees on the same level were given tasks that varied in complexity and the level of
discretion exercised. Defendant also cited Mekhitarian v. Deloitte & Touche LLP, No. 07-CV-412 (C.D.
Cal. Nov. 3, 2009), and Wirth v. Grant Thornton, LLP, No. 09-CV-832 (C.D. Cal. July 29, 2009), arguing
that class certification was not appropriate for unlicensed employees of accounting firms. Plaintiffs
asserted that none of these cases involved company policies or job responsibilities as restrictive as those
in the present case. Agreeing with Plaintiffs, the Court determined that most of Defendant’s evidence,
regarding the class members’ job duties and purported levels of discretion went to the merits of Plaintiffs’
claims, rather than whether certification was proper. Resolution of these questions would not require
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factual inquiries into the experiences of every class member because the Court was only required to
ascertain what effect the Defendant’s policies and regulations had on the class as a whole. Finally, the
Court concluded that a class action was the superior vehicle for bringing Plaintiffs’ claims because bringing
separate suits for every class member against Defendant, a large business entity, would be cost
prohibitive.

Colson, et al. v. Avnet, Inc., 687 F. Supp. 2d 914 (D. Ariz. 2010). Plaintiff, a Sales and Marketing
Representative (“SMR”), brought an action alleging that Defendant improperly classified all SMRs as
exempt administrative employees under the FLSA and denied them overtime wages. Plaintiff brought a
motion for conditional certification of a nationwide class. Plaintiff argued that all the SMRs were similarly-
situated to her because Defendant classified all of them as exempt, and because they performed
essentially the same tasks nationwide. Citing In Re Wells Fargo, 571 F.3d 953 (9th Cir. 2009), and Vinole
v. Countrywide Home Loans, Inc., 571 F.3d 935, 946 (9th Cir. 2009), the Court observed that the mere
classification of a group of employees – even a large or nationwide group – as exempt under the FLSA is
not by itself sufficient to constitute the necessary evidence of a common policy, plan, or practice that
renders all putative class members as similarly-situated for the purpose of conditional certification. The
Court remarked that the question of whether an employee has been properly exempted under the FLSA,
and whether class members are actually performing similar duties, necessitates a fact specific inquiry. The
Court observed that Plaintiff submitted only three declarations along with several exhibits, which did not
establish a sufficient evidentiary basis that all SMRs performed similar tasks and were, as a discernable
class, potentially misclassified as employees exempt from overtime pay requirements. The Court noted
that the first declarant, the named Plaintiff, worked only in Defendant’s Oregon office and her declaration
revealed that she had minimal contact with SMRs from other states. Additionally, information provided by
Plaintiff relating to Defendant’s employment practices with SMRs outside the State of Oregon lacked
specificity and personal knowledge. The second declarant did not work as a SMR, but instead worked as a
trainee and then an administrative assistant for most of his tenure with Defendant. The third declarant was
Plaintiff’s attorney, who had no personal experience with Defendant’s employment practices or with the job
duties of a SMR. The Court found that Plaintiff did not offer sufficient evidence indicting that the group of
SMRs were similarly-situated nationwide, and thus denied Plaintiff’s motion for conditional collective action
certification.

Combs, et al. v. Jennifer Convertibles, Case No. 09-CV-3242 (N.D. Cal. Feb. 26, 2010). Plaintiff, a
former sales representative, brought a collective action under the FLSA alleging that Defendant had a
general policy and practice of requiring sales personnel to remain on duty at the store during store hours,
without providing proper breaks and paying overtime wages. Plaintiff moved for conditional certification of
a nationwide class consisting of 1,100 in-store personnel working in Defendant’s 191 stores. The Court
denied the motion without prejudice. In support of her motion, Plaintiff submitted a declaration describing
her work experience with Defendant and documents relating to her work, including copies of her pay stubs
and timecards, evidence of store policies, and Defendant’s SEC filings. Plaintiff argued that the proposed
class members were similarly-situated because they had not received timely payment in full of all wages
earned. In addition, Plaintiff submitted a expert declaration evaluating Defendant’s payroll systems. The
expert asserted that the identity of each proposed collective action member and the overtime
compensation owed to them were readily ascertainable, making the management of the collective action
efficient. The Court found that Plaintiff’s papers and supporting evidence were insufficient to satisfy the
similarly-situated requirement. Id. at *2. The Court observed that Plaintiff did not limit the proposed class
in any meaningful way because the proposed class consisted of all employees including the exempted
employees, regardless of their job title and responsibilities. The Court maintained that as Plaintiff was
sometimes paid on commissions for her sales, it was unclear if Plaintiff was in fact a non-exempt
employee, thereby raising doubts as to Plaintiff’s propriety as a class representative. The Court also
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reasoned that Plaintiff did not establish that her experiences were shared by any of the proposed collective
action members. Although the evidence of a store-wide policy requiring employees working a shift alone to
remain on the premises at all times supported Plaintiff’s proposition that other store employees were not
permitted adequate breaks, the Court found that Plaintiff had not defined the proposed class more narrowly
to include only non-exempt sales persons who did not receive overtime pay and/or proper breaks. The
Court thereby denied Plaintiff’s motion for conditional certification of a nationwide class.

Dalton, et al. v. Lee Publications, Inc., 2010 U.S. Dist. LEXIS 75132 (S.D. Cal. July 27, 2010).
Plaintiffs, a group of current and former home-delivery carriers for North County Times (“NCT”) – a
newspaper of general circulation operated by Defendant – brought a class action, alleging that Defendant
misclassified them as independent contractors instead of employees in violation of the California Labor
Code. As a result of the misclassification, Plaintiffs allegedly suffered damages in the form of unpaid
regular and overtime wages, unpaid rest breaks and meal periods, improper deductions from their
paychecks, and expenses incurred in discharging their duties. Plaintiffs’ contract obligated NCT to pay a
price per paper delivered. However, the same contracts, before March 2006, were buy-sell agreements,
under which Plaintiffs bought newspapers wholesale and sold them retail. Plaintiffs brought a motion for
class certification. The Court found the numerosity requirement was satisfied because there were 800
class members. The Court observed that all class members had similar contracts with Defendant, which
had a similar duties and similar pay structure, and such common facts and issues were sufficient to satisfy
the commonality requirement. The Court found that the claims of named Plaintiffs were sufficiently typical
because the claims reasonably extended to the members of the class. The named Plaintiffs performed
identical work as the class members and were all classified by Defendant as contractors and not
employees. Therefore, the Court found that because the named Plaintiffs suffered damages similar to
class members, their claims were typical of the class. Defendant argued that named Plaintiffs were not
typical in four ways – they never read the contract, did not negotiate the contract, they were subjected to
direction, and they never took a rest break. However, the Court held that none of these distinctions
defeated typicality. Defendant also argued that because several of the class members preferred the
freedom of being an independent contractor, those named Plaintiffs who were no longer employed by
Defendant were not adequate representatives. The Court opined that merely because some class
members did not want to pursue the claims did not mean that the class should not be certified. Further, the
Court reasoned that if it adopted a rule denying certification because some class members were against
pursuing the claims, then certification would likely be impossible for a large number of class actions. The
Court determined that those named Plaintiffs who were still employed by Defendant might represent those
class members who were also still employed. As to the Rule 23(b)(3) requirements, the Court analyzed
whether the alleged misclassification was susceptible to common proof. The Court found that the right to
control, the primary factor in determining an employer-employee relationship under California law, was
susceptible to common proof despite differences between the class members, because the rights and
obligations of the class members and Defendant were set forth in two sets of substantially identical
contracts. Although control was the primary factor, the Court also considered several secondary factors,
including the issue of a distinct occupation, work done under direction, skill required, supply of tools, length
of time, method of payment, work as a part of regular business, employer-employee relationship, degree of
investment, and opportunity for profit or loss. Id. at *16-17. The Court found that these secondary factors
likewise were susceptible to common proof. Further, the Court determined that calculating damages on
each of Plaintiffs’ causes of action would not require too much individualized analysis that would defeat
certification because Defendant had kept extensive records that would assist in the calculations. The Court
held that such information as to routes, rates, profits, delivery time, expenses, and fees was adequate for a
jury or the Court to calculate damages with reasonable certainty. Defendant argued that reimbursement of
vehicle and mileage expenses required too high a degree of individualized analysis. The Court stated that
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Defendant’s own mileage estimates and IRS standard mileage allowance provided a reasonable basis to
calculate mileage expenses. Defendant also contended that each class member’s use of helpers would
complicate damage awards for overtime wage claims, to which the Court responded that the parties could
use discovery to determine which class members used helpers. Defendant further argued that the outside-
salesperson defense required individualized analysis, but the Court disagreed because Plaintiffs delivered
newspapers and never sold them. Finally, the Court found that a class action was the superior method of
adjudication because it would be far more efficient to resolve the question of employment status on a class-
wide basis, rather than on an individual basis.

DeLodder, et al. v. Aerotek, Inc., et al., Case No. 08-CV-6044 (C.D. Cal. Aug. 16, 2010). Plaintiffs, a
group of recruiters, brought a class action against Defendants, alleging that they misclassified Plaintiffs and
other employees as exempt from a California Industrial Welfare Commission (“IWC”) Wage Order, thereby
committing unfair business practices in violation of the California Business & Professional Code, and failing
to provide overtime and benefits in violation of the California Labor Code. Plaintiffs filed a motion for class
certification of a class comprised of all workers who were employed as recruiters by Defendants. The
Court denied Plaintiffs’ motion. The Court found that Plaintiffs met the numerosity requirement because
the putative class included 727 recruiters, and joinder of all members was impracticable. The Court
determined that Plaintiffs met the commonality requirement because Plaintiffs were all identically classified
employees of the same company, sharing the same job title, and assigned roughly similar job
responsibilities, and they all raised identical legal questions, i.e., whether they were misclassified as
exempt. The Court further ruled that typicality was met because Plaintiffs’ legal claims were identical to
one another, and to the remainder of the putative class. Finally, the Court held that Plaintiffs satisfied the
adequacy of representation requirement because there was no evidence that Plaintiffs or their counsel
were under any conflict of interest. As to the Rule 23(b)(3) requirements, the Court found that Plaintiffs
failed to demonstrate predominance. The Court noted that the degree of discretion exercised by recruiters
varied at nearly every step of the recruiting process. The variations included: (i) at the “sourcing” stage,
some recruiters relied on internal company software and databases containing candidate lists, while others
eschewed these resources; (ii) in some offices, recruiters could be forced to use certain methods of
sourcing, and conversely, while in other offices recruiters were encouraged to come up on their own with
new and entrepreneurial ways to source candidates; (iii) at the “screening” stage, the method of
questioning for phone interviews varied significantly among the offices; (iv) in-person interviews varied
widely depending on the functional office in which the recruiter worked; (v) sometimes recruiters had the
discretion to negotiate pay rates with a candidate; and (vi) at the “submitting” stage, some recruiters
recommended candidates to customer companies without any oversight, while others required approval.
Id. at 28. The Court concluded that determining whether a recruiter exercised discretion and independent
judgment sufficient to satisfy the second condition of the administrative exemption required an
individualized factual inquiry, and did not lend itself to common proof on a class-wide basis. The Court
further noted that all recruiters were subject to close management and the specificity of supervision varied
widely among recruiters. The Court held that the ultimate determination of whether a recruiter was subject
to general or specific supervision depended on both common questions of fact and law and on individual
questions of fact, and the former was not predominant over the latter. Id. at 29. Furthermore, the Court
found that the question of whether a recruiter was performing tasks meeting the test for exemption over
50% of the time would require resolving individual questions of fact because the record was clear that
different recruiters spent different amounts of time on each discrete task categorized as sourcing and
screening. The Court concluded that determining whether a recruiter spent more than half of his or her
time on activities meeting the test for exemption was an individualized question, and not one that could be
easily resolved through common proof. Accordingly, the Court denied class certification.
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Dilts, et al. v. Penske Logistics, LLC, 267 F.R.D. 625 (S.D. Cal. 2010). Plaintiffs, a group of hourly
employees engaged in the inventory, delivery, and installation of products for a particular client, brought a
class action against Defendant, their employer, for failure to provide lunch and rest breaks, pay overtime
compensation, reimburse business expenses, and pay wages due. Plaintiffs sought class certification of
one class and twelve sub-classes. The Court granted Plaintiffs’ motion. The Court observed that the class
was sufficiently numerous because the proposed classes would have 349 members. The Court also found
that the commonality and typicality requirements were satisfied, because Plaintiffs had identified common
factual questions, such as whether Defendant’s policies deprived the putative class members of meal
periods, rest periods, overtime pay, and reimbursement for installation tool expenses; and common legal
questions, such as Defendant’s obligations under California Labor Code §§ 201-03, 226, 226.7, 512, 1174,
and 2802 and California’s Unfair Competition Law. Further, Plaintiffs provided evidence that indicated that
they were subject to all of these alleged wrongs and that the relevant policies were common across
Defendant’s facilities. The Court also found Plaintiffs to be adequate class representatives. Next, the
Court analyzed the requirements of predominance and superiority under Rule 23(b). First, with respect to
the wage forfeiture sub-class, Plaintiffs sought recovery under Labor Code §§ 221-24. Plaintiffs alleged
that putative class members did not take a meal break and that it was common practice for Defendant to
forfeit wages earned by those drivers who worked through meal periods under the “auto-deduct” policy. Id.
at 632-33. Thus, there would inevitably be days where time actually worked exceeded time that Defendant
paid in wages. Defendant argued that Plaintiffs would have to prove that they prevented Plaintiffs from
taking meal and rest breaks through the application of a uniform policy or systemic practice. The Court
stated that the ultimate underlying factual issue was the existence of the 30-minute auto-deduct policy,
under which Defendant was liable if class members were not paid for time they actually worked. Thus, the
Court determined that common issues predominated over individual issues on the question of liability,
because there was no question that Defendant deducted 30 minutes per day, regardless of whether a
break was taken. Regarding the meal and rest period sub-classes, Plaintiffs’ alleged violations under the
Labor Code § 226.7 and § 512. Plaintiffs referred to Defendant’s common policies and company-wide
practices, which actively discouraged or prevented employees from taking meal periods in accordance with
§ 226.7 and § 512. Defendant asserted that Plaintiffs did not suggest that the policy operated to preclude
the taking of meal and rest breaks on a uniform basis across the putative class, and Plaintiffs only offered
anecdotal evidence that could not avoid individualized inquiry of missed breaks. The Court found that
Plaintiffs demonstrated that common issues of law and fact predominated because the issue here was
Defendant’s obligation with respect to meal periods under California law and whether Defendant’s policies
effectively denied Plaintiffs uninterrupted lunch periods. Citing Cicairos v. Summit Logistics, Inc., 35 Cal.
Rptr. 3d 243, 252-53 (Cal. Ct. App. 2006), the Court stated that the California meal break law required an
employer to affirmatively act to make a meal period available where the employee was relieved of all duty.
Further, as alleged by Plaintiffs, the Court found that Defendant’s policies did not account for the statutorily-
mandated second meal break. The Court stated that Defendant’s corporate XATA satellite positioning
system and Nextel device for communication with the dispatchers and supervisor would help in determining
whether breaks were received and whether Defendant’s central policies – delivery schedules and the auto-
deduct system – prevented uninterrupted meal breaks. The Court rejected Defendant’s contention that it
would be improper to establish liability through surveys, sampling, or statistical extrapolation provided by
Plaintiffs’ expert witness, and observed that statistical sampling, when paired with persuasive direct
evidence, was appropriate in determining liability in cases like this one. The Court also noted that the use
of representative testimony was not a per se violation of Defendant’s due process rights. Under the
reimbursement sub-classes, Plaintiffs sought reimbursement for money spent by class members to
purchase all reasonable and necessary installation tools pursuant to Labor Code § 2802. Plaintiffs
contended that this claim was readily susceptible to common proof because Defendant’s corporate records
showed a specific list, and costs associated with basic installation tools, which would be used to determine
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the reasonableness of the tools on a class-wide basis. Defendant argued that there was a lack of
uniformity in determining whether the expenditure was necessary, because there would have to be an
inquiry into the reasonableness of the individual employee’s decisions. The Court found that Plaintiffs had
shown that common issues predominated because the putative class members were engaged in a
common type of job and performed common tasks. Regarding the derivative claims sub-classes, Plaintiffs
sought damages under Labor Code §§ 226(b) and 203, which provides penalties for failure to maintain
accurate pay and time records and for failure to pay wages to an ex-employee, respectively. Plaintiffs also
alleged that Defendant engaged in unfair practice under California Business and Professions Code
§§ 17200. The Court found that because Plaintiffs’ other claims could be tried on a class-wide basis,
common questions predominated with respect to these sub-classes as well. With respect to all the sub-
classes, the Court observed that although the measure of damages was clearly an individual issue, such
issues did not preclude a finding that common questions predominated. Finally, the Court determined that
a class action was the superior means of adjudication in this case because the individual class members’
interests were relatively small, as they had little interest in controlling the prosecution of separate actions.

Drake, et al. v. Morgan Stanley & Co., 2010 U.S. Dist. LEXIS 47627 (C.D. Cal. April 30, 2010).
Plaintiffs, a group of financial advisors (“FAs”), brought a class action alleging that Defendants
systematically denied them overtime pay and expense allowances in violation of the California Labor Code.
Plaintiffs moved for class certification of three classes, including: (i) an expense reimbursement class;
(ii) an overtime class; and (iii) a restraint of trade class. The Court denied Plaintiffs’ motion. The Court
found that the numerosity requirement was not in dispute because there were approximately 2,000 FAs
employed during the class period. The Court observed that the question of whether Defendants’ company-
wide corporate practices and policies violated California law was common across the class. As to the
typicality requirements, the Court reasoned that although the commonality and typicality requirements tend
to merge, each factor serves a discrete purpose. Commonality examines the relationship of facts and legal
issues common to class members, while typicality focuses on the relationship of facts and issues between
the class and its representatives. Given the extensive differences between the job duties of FAs, the Court
found that Plaintiffs could not establish that each class member’s claims arose from the same course of
events or the same alleged practice employed by Defendants. Further, the Court found that Plaintiffs were
subjected to unique defenses such as requesting reimbursements for “under the table” cash payments that
were against the company policy, and never filling out the requisite forms in the prescribed manner. Id. at
*15. The Court also found that the interests of the named Plaintiffs were antagonistic to the class because
they were subject to counterclaims by Defendants, and because Defendants had unique defenses against
them. Under Rule 23(b)(2), the Court noted that Plaintiffs did not seek injunctive or declaratory relief for
the first two proposed classes, and that they only remotely sought such relief for the third proposed class.
Further, the Court concluded that the primary intent in bringing this class action was to recover unpaid
wages and monetary damages. Under Rule 23(b)(3) the Court observed that, as to Plaintiffs’ proposed
expense reimbursement class, questions as to whether Defendants were required to reimburse employees’
claimed business expenses involved an “individualized factual determination of whether each employee
incurred an expense that was necessary and reasonable as a direct consequence of the discharge of his or
her duties.” Id. at *23. In addition, there were extensive differences in job duties, investment philosophies,
marketing styles, and other key differences, such that the overtime class could not be certified. Regarding
the restraint of trade class, Plaintiffs alleged that Defendants failed to disclose to its FAs that promised
signing bonuses were merely loans that need to be repaid, with interest, from their future wages. Thus, the
Court found that each Plaintiff’s reliance on particular oral representations made by Defendants’ various
representatives involved highly individualized and fact-specific determinations, such that common
questions of law and fact did not predominate. The Court also determined that class adjudication was not
a superior method of litigation because Plaintiffs sought to recover fairly sizable awards and the class
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consisted of over 1,600 members. In addition, the Court concluded that because all FAs were required to
be registered with the Financial Industry Regulatory Authority (“FINRA”) and had agreed to arbitrate their
claims before FINRA, a more efficient method was available to adjudicate Plaintiffs’ claims.

Drenckhahn, et al. v. Costco Wholesale Corp., Case No. 08-CV-1408 (C.D. Cal. Sept. 14, 2010).
Plaintiff, a Receiving Manager (“RM”), brought a collective action under the FLSA alleging that Defendant
improperly classified its RMs as exempt employees although they spent much of their time on non-
managerial duties and were therefore entitled to various additional compensation including overtime and
meal and rest breaks. The Court certified Plaintiff’s collective action. After discovery, Defendant brought a
motion to decertify the collective action. The Court noted that Plaintiff’s burden was not to prove that the
opt-in Plaintiffs were improperly classified as exempt, but rather to make a showing that the lead Plaintiff
and the opt-in Plaintiffs were similarly-situated such that their interests may be litigated together. The
Court observed that although thirty-one opt-in Plaintiffs had been identified, Plaintiff failed to produce a
single declaration from an opt-in Plaintiff to show that they were similarly-situated. The Court noted that
Plaintiff’s reference to Defendant’s policies and budgeting system was only linked to Plaintiff’s personal
experience and thus did not address whether Plaintiff’s experience was typical of other opt-in Plaintiffs or
even of Defendant’s employees in general. The Court also disagreed with Plaintiff’s argument that he need
not present evidence that he was similarly-situated with other opt-in Plaintiffs as he and other opt-in
Plaintiffs might prove their case in a representative basis. The Court found that the evidence showed that
there was a disparity between Plaintiff and the opt-in Plaintiffs in terms of the time periods that they
worked. Plaintiff’s claim covered a relatively limited span of time – 10 months from December 26, 2004
through October 23, 2005 – that occurred prior to the beginning of the class period. The Court also
observed that the declarations submitted by Defendant evidenced that there was a discrepancy in the time
that various RMs spent on managerial and non-managerial tasks. Finally, the Court held that Plaintiff’s
testimony that he and other RMs were not able to leave the receiving department, thus making meal and
rest breaks unavailable, was problematic as it appeared to address idiosyncrasies specific to his own
working experience and work environment. The Court thus concluded that Plaintiff failed to present any
material information from opt-in Plaintiffs and therefore proceeding on a collective basis would be
inappropriate. Thus, the Court granted Defendant’s motion for decertification.

Ferrell, et al. v. ConocoPhillips Pipe Line Co., 2010 U.S. Dist. LEXIS 46697 (C.D. Cal. May 12, 2010).
Plaintiff, on behalf of himself and other similarly-situated employees, brought an action alleging that
Defendant failed to pay sufficient overtime wages in violation of the FLSA and California law. Plaintiff
moved for conditional certification of an FLSA collective action, and Defendant moved to strike both the
FLSA and Rule 23 state law class allegations. The Court denied Defendant’s motion and ordered further
briefing on Plaintiff’s motion. Under the collective bargaining agreement (“CBA”), employees were paid
extra for working undesirable shifts, which was an additional $0.50 per hour for an afternoon shift and
$1.00 per hour for a night shift. Plaintiff alleged that Defendant’s pay system failed to meet the FLSA
requirement because, while computing the regular rate for the purpose of overtime pay, it did not include
shift differentials, meal allowances, pay for missed meals, and educational benefits. The Court disagreed
with Defendant that Plaintiff’s Rule 23 class action and the FLSA collective action allegations were
incompatible, and opined that a Rule 23 class could be stricken only if Congress intended to preempt Rule
23 class actions based on state claims that mirrored the FLSA claims. The Court stated that because that
issue was not fully briefed, it would consider the arguments only when an order on a Rule 23 motion
becomes necessary. Regarding conditional certification of Plaintiff’s FLSA claim, Plaintiff argued that, at
this stage, the only issue would be whether Defendant’s overtime pay policy violated the FLSA. The Court
disagreed, and opined that before determining the viability of this claim, it had to determine whether it
would be appropriate to allow the claim to proceed as a collective action. The Court agreed with Defendant
that Plaintiff must limit the definition of the class’ membership. In his complaint, Plaintiff proposed a class
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covering all hourly employees, while his opening brief stated that the common element among the class
members was that they were all subject to one of the two CBAs, and whereas his reply brief conceded that
his proposed class could also include employees who had not suffered the alleged harm. Accordingly,
Plaintiff proposed a class consisting of all hourly employees whose regular rate of pay, on which their
overtime was paid, did not have shift differentials, meal allowances, meal premium wages, or educational
benefits. The Court observed that this proposal did not adequately respond to Defendant’s argument that
Plaintiff limit the proposed class to employees who were subjected to the pay policy embodied in the CBAs.
The Court stated that, although the complaint had adequately explained that Defendant’s pay policy
violated the FLSA, Plaintiff had not defined his class as anything more than “employees similarly-situated.”
Id. at *16. The Court found that Plaintiff failed in defining the proposed class as other employees who were
similarly-situated to him because they were subject to a pay policy, embodied in the CBAs, which violated
FLSA. Although Plaintiff identified seven opt-in Plaintiffs, the Court stated that Plaintiff’s case would be
strengthened by stronger evidence of the existence of opt-in Plaintiffs; the Court, however, opined that
when it is alleged that the policy at issue is uniform and stated in the written agreements, such evidence
was not required. The Court remarked that, based on Plaintiff’s claim that the pay policy dictated by the
CBAs violated the FLSA, it was easy to see that many other employees could make the same claim. The
Court found that Plaintiff’s claim was not that he was uncompensated for working overtime, but that he was
under-compensated for working overtime. Although Defendant stated that for a few weeks Plaintiff
received greater compensation under its pay system, the Court found it undisputed that Plaintiff was
underpaid at least for one week based on his interpretation of the FLSA. The Court remarked that an
employee challenging a pay policy, that allegedly results in over-payment some weeks and under-payment
in others, could not succeed on his claim without a showing that there actually were weeks in which he was
paid less than required. However, Plaintiff failed to identify every week in which he alleged that the pay
system resulted in his being underpaid. Thus, the Court declined to certify a collective action due to the
uncertainty over which weeks Plaintiff was underpaid. Additionally, the Court stated that although a claim
regarding a pay policy embodied in CBAs was a claim likely to be shared by many employees, it was
unclear whether every employee covered by the CBAs was actually harmed. Thus, the Court opined that
in addition to narrowing the members of the collective action to those covered by the CBAs’ pay policy, the
class’ membership must be narrowed further to include only those employees who were actually harmed
by the pay policy. Accordingly, the Court directed Plaintiff to submit a new definition for the membership of
the collective action along with a prima facie showing of the harm those employees allegedly suffered.

Flores, et al. v. CVS Pharmacy, Inc., 2010 U.S. Dist. LEXIS 118098 (C.D. Cal. Sept. 7, 2010). Plaintiff,
former pharmacy technician employed at two Southern California drug stores – a CVS and Sav-On drug
store – brought a putative class action against CVS Pharmacies, alleging failure to pay overtime
compensation and provide meal and rest breaks in violation of the California Labor Code. Plaintiff settled
with the CVS Defendants and voluntarily dismissed Defendant Cerberus Capital Management, L.P.
Subsequently, in their third amended complaint (“TAC”), Plaintiff joined New Albertson’s, Inc., Save Mart
Supermarkets (“Save Mart”) and Lucky Stores Inc. (“Lucky Stores”) as Defendants. Plaintiff then brought a
motion for class certification. Plaintiff’s TAC defined the proposed class as “all non-exempt or hourly paid
employees who have been employed by Defendants in the State of California within four years prior to the
filing of this complaint until resolution of this lawsuit.” Id. at *4. Plaintiff’s motion for class certification
sought certification of three separate sub-classes of employees – meal break, rest break, and regular rate
sub-classes – who worked at “stand alone” pharmacies, i.e., pharmacies that were not part of a grocery
store. Id. at *6. Defendants Save Mart and Lucky Stores contended that they should be dismissed from
the action because Plaintiff no longer sought class certification that included grocery store employees, and
because Save Mart and Lucky Stores did not purchase any stand-alone Sav-On Drug Stores. The Court
dismissed Sav-on and Lucky Stores from the action because grocery stores were beyond the scope of the
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present litigation and because Plaintiff worked at a stand-alone Sav-on Pharmacy. As to Plaintiff’s motion
for class certification of the meal and rest break sub-classes, the Court found that Plaintiff’s testimony,
explaining why she did not resume her break after being interrupted to help customers during off-the-clock
time, demonstrated that the issues contributing to missed meal breaks were contingent on a number of
factors and individual idiosyncrasies and had little to do with an overarching policy that dictated how
individuals were to take their breaks. The Court further determined that Plaintiff’s evidence of Sav-on
depriving its employees of their meal and rest breaks came from declarations of various Sav-on retail
employees, rather than pharmacy employees. The Court noted that these declarations highlighted the
individualized nature of the inquiry. Thus, the Court denied certification of the proposed meal and rest
break sub-classes, concluding that Plaintiff failed to show that common issues of law and fact
predominated. Finally, Plaintiff sought certification of a group of employees whose regular rate reflected
only their base pay and not premium pay and non-discretionary compensation, thereby distorting the
calculation of overtime pay. The Court noted that Plaintiff’s motion did not draw a sufficient nexus between
shift premiums and the alleged injuries because it dealt mainly in generalities about Sav-On’s policies.
Therefore, the Court found that Plaintiff’s claims could not be deemed typical of all class members because
she failed to allege specific injuries in order to form the basis for the regular rate sub-class. Accordingly,
the Court also denied certification of the regular rate sub-class.

Hernandez, et al. v. United Auto Credit Corp., 2010 U.S. Dist. LEXIS 40209 (N.D. Cal. April 2, 2010).
Plaintiffs, a group of current and former employees, brought an action under the FLSA alleging that
Defendant improperly classified them as exempt and deprived them of overtime compensation and other
benefits. The Court conditionally certified the class including all persons who were employed by Defendant
as collections supervisors, senior collectors, senior account representatives, senior customer service
representatives, and/or administrative supervisors. Subsequent to discovery, Defendant moved to
decertify the class, contending that the duties of the collections and administrative supervisors differed too
significantly for collective action certification to be appropriate under the FLSA. The Court granted
Defendant’s motion. Defendant asserted that the practices of thirteen collections supervisors and six
administrative supervisors differed significantly, and the Court noted that there was a fairly wide variety of
managerial responsibilities among them. Specifically, the Court found that while some collections
supervisors did not have many supervisory duties, some did have duties such as supervising collectors,
reviewing and advising the work of subordinates, and having some say in hiring and promotion decisions.
The Court noted that Plaintiffs’ evidence only supported the view that branch managers and assistant
branch managers had substantial managerial responsibilities but did not support their contention that
supervisors, in fact, supervised and did not simply manage. Id. at *12-13. The Court noted that
Defendant’s evidence in support of decertification was directed at establishing that, in most cases,
supervisors engaged in activities defined under the FLSA as “managerial.” Id. at *12. The Court found that
the only evidence Plaintiffs offered to rebut the specific testimony – that supervisors had managerial
responsibility – was that their managers also had supervisory responsibility. The Court also remarked that
although the job descriptions were given by corporate headquarters and were used nationwide, the actual
work performed by Defendant’s employees varied significantly from branch to branch, resulting from
significant employee turnover and numerous mergers and closures of branches. The Court found that
many supervisors had significant managerial duties, such that case-by-case determinations as to the
propriety of their exempt status would be necessary. Id. at *16. Accordingly, the Court granted the
Defendant’s motion to decertify the class, explaining that a collective action could not proceed fairly and
efficiently because Plaintiffs’ work situations would have to be examined individually and that even if liability
could be determined on a class-wide basis, the Court would face the prospect of having to determine
individualized damages.
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In Re Wells Fargo Home Mortgage Overtime Pay Litigation, 268 F.R.D. 604 (N.D. Cal. 2010). In this
consolidated action, Plaintiffs, a group of Defendants’ home mortgage consultants (“HMCs”) in California,
asserted that HMCs were illegally classified as exempt in violation of the FLSA and state overtime law.
The District Court had initially certified a California class, holding that although five of the seven
exemptions including California “outside sales exemption” would require individualized inquiries to
determine if class members qualified for the federal and state law exemptions, the common factual and
legal issues nonetheless predominated. In doing so, the District Court rested largely on the reasoning of
Wang v. Chinese Daily News, 231 F.R.D. 602, 613 (C.D. Cal. 2005), which found that a uniform internal
exemption policy creates a presumption that common issues predominate. On appeal, the Ninth Circuit
reversed and remanded the District Court’s ruling, holding that the Wang approach disregarded the
existence of other potential individual issues that might make class treatment difficult if not impossible. The
Ninth Circuit emphasized that where the applicability of asserted exemptions hinges on how an employee
actually performs their work, the employee’s job duties, not an exemption policy, must be considered in the
predominance analysis. After remand, Plaintiffs filed a renewed motion for class certification, which the
District Court denied. The District Court noted the Ninth Circuit’s opinion in this case and that in Vinole v.
Countrywide Home Loans, Inc., 571 F.3d 935 (9th Cir. 2009), foreclosed any viable path for certifying this
case as a class action because Vinole observed that analysis of the outside salesperson exemption would
require an individualized inquiry into the manner in which each consultant actually carried out his or her
work, and that this burden was not lessened by the presence of other issues susceptible to common proof.
The District Court ruled that although there was no dispute that all HMCs were uniformly classified as
exempt, Plaintiffs did not satisfy the predominance requirement by suggesting any viable form of common
proof on how each HMC spent their working day. Plaintiffs suggested common proof for the outside sales
exemption, stating that each loan application showed if a loan application was taken face to face or by mail,
telephone, or the internet. The District Court found that given the prevalence of cell phones and the
internet, Plaintiffs could not establish that HMCs were actually in the office when they collected their
applications. Further, there was no evidence regarding what percentage of the HMC’s job duties involved
the accepting of loan applications or that the percentage was the same for all HMCs. Plaintiffs also argued
that individualized inquiries could be averted by using a random sampling of class members to determine
whether the class, as a whole, qualified for any of the asserted exemptions. The District Court remarked
that, if such a random sampling indicated that one out of every ten HMCs was exempt, Plaintiffs did not
explain how the fact-finder would accurately separate the one exempt HMC from the nine non-exempt
HMCs without resorting to individual mini-trials. Plaintiffs further contended that because Defendants had
the burden of proving their defenses concerning exemptions, Plaintiffs were free from meeting the
predominance requirement with respect to those defenses. The District Court disagreed, and stated that
the important inquiry was not whether common issues predominated with respect to Plaintiffs’ prima facie
case, but rather would common issues predominate in the entire litigation. Finally, Plaintiffs argued that
because resolving the applicability of the exemptions would entail identifying the HMCs’ primary job duty,
which was the same across the class, common issues would predominate. The District Court observed
that not all of Defendants’ claimed exemptions hinged on the HMCs’ job function; the applicability of the
outside sales exemption, which posed the greatest problem from a predominance perspective, focused
solely on where an employee completed his or her work. The District Court thus concluded that because
individual inquiry as to this exemption predominated over common question, Plaintiffs failed to meet the
requirements of Rule 23(b)(3), and denied Plaintiffs’ motion for class certification.

Kamar, et al. v. Radio Shack Corp., 375 Fed. Appx. 734 (9th Cir. 2010). Plaintiffs, a group of hourly
store employees, brought a class action alleging denial of premium split-shift pay and reporting time pay in
violation of the California Labor Code. On Plaintiffs’ motion, the District Court certified a class consisting of
all California hourly employees of Defendant who were instructed to and attended a Saturday store
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meeting or district office meeting without receiving the full amount of mandated premium pay, and/or
worked a split-shift schedule without receiving the full amount of mandated premium pay. On appeal, the
Ninth Circuit affirmed the certification order. Defendant argued that the class designation was defective
because it created a fail-safe class and included all retail employees in California. The Ninth Circuit
disagreed and opined that the District Court’s designation should be viewed as a way of narrowing the
class to employees within the reporting time and split-shift classification, without actually distinguishing
between those who may and may not ultimately be entitled to premium pay. Defendant also argued that
the District Court failed to identify the core common legal issues before certifying the class. The Ninth
Circuit found that the District Court properly considered the law and facts before granting class certification,
and did so without deciding the merits. The Ninth Circuit also held that the District Court properly
determined that questions of law or fact common to class members predominated over any questions
affecting only individual members. The Ninth Circuit noted that the District Court, while exercising its
discretion regarding certification, must consider whether the proposed class is sufficiently unified to warrant
adjudication by a class representative. In doing so, it must focus on the relationship between the individual
and common issues, which assures that class proceedings achieve judicial economy. The Ninth Circuit
concluded that the District Court engaged in the required rigorous analysis, and did not abuse its discretion
when it determined that Plaintiffs met the predominance test necessary for certification of their proposed
class.

Khadera, et al. v. ABM Industries, Inc., 701 F. Supp. 2d 1190 (W.D. Wash. 2010). Plaintiffs, a group of
janitorial employees, on behalf of themselves and others similarly-situated, brought an action for overtime
pay under the FLSA and Washington wage & hour laws. The Court granted Plaintiffs’ motion for
conditional collective action certification under the FLSA, but denied class certification under the state law.
In support of their claim, Plaintiffs presented numerous declarations from present and former janitors, who
stated that Defendants assigned too much work, forcing them to work through meal and rest breaks, and
before and after their shifts in order to complete the assigned work. Plaintiffs also stated that Defendants
had a policy of refusing to pay overtime for all hours worked, as Defendants either failed to adjust payroll
records to include extra hours worked, ignored time record submissions that included overtime, or
amended time cards to make it seem as if meal and rest breaks had been taken. Plaintiffs also stated that
their paychecks reflected fewer hours than were reported. In response to Plaintiffs’ motion for class
certification of their state law claims and collective action certification of their FLSA claims, Defendants
contended that class treatment was inappropriate because the declarations did not include allegations of
each type of harm. The Court found that what was required was the focus on the unifying plan and not
complete uniformity of injury. Thus, the Court concluded that Plaintiffs had satisfied the lenient standard for
FLSA conditional collective action certification. Concerning the state law claims, the Court found that that
Rule 23(b)(3) class certification raised management concerns. The Court noted that applicable circuit case
law precedent supported the view that opt-out state law classes are incompatible with the FLSA’s opt-in
requirement. The Court remarked that if it certified an opt-out state law class along with an opt-in FLSA
class, it was likely the Court would be exercising jurisdiction over a number of individuals who had elected
not to pursue a federal FLSA claim. Relative to Plaintiffs’ suggestion of mailing out a notice including both
an opt-in form for the FLSA claim and an opt-out form for the Rule 23 state law claims, the Court found that
given the specific opt-out requirement of Rule 23 class actions, any potential class member who simply did
not respond to the notice would be included in the action. Thus, the Court refused to exercise
supplemental jurisdiction over the Rule 23 state law claim, and concluded that it would be appropriate to
adjudicate the state law claims individually of those putative class members who elect to opt-in to the FLSA
class.

Koike, et al. v. Starbucks Corp., 378 Fed. Appx. 659 (9th Cir. 2010). Plaintiffs, a group of former
assistant managers, sued Defendant alleging denial of overtime pay. The District Court denied class
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certification, and after entering final judgment against the individual Plaintiffs, a putative class member
intervened and appealed the certification denial. The Ninth Circuit affirmed the District Court’s order. The
Ninth Circuit found that it had jurisdiction to hear the appeal because a putative class member can
intervene for the limited purpose of appealing the denial of a class certification order subsequent to the
entry of final judgment as to the named Plaintiffs’ claim. Relative to denial of class certification, the Ninth
Circuit found that because assistant managers worked off-the-clock only due to business pressures, the
District Court was correct in holding that individualized factual determinations were essential to adjudication
of whether Plaintiffs actually worked off-the-clock, and whether Defendant was aware of the policy
violations. The Ninth Circuit disagreed with the intervener’s argument and found that the District Court
properly assessed the merits of the claim because it evaluated the merits of the claim only to the extent of
determining the issue of predominance under Rule 23(b)(3). The Ninth Circuit observed that the basis of
the District Court’s analysis – that the opinion of Defendant’s expert concurred with Plaintiff’s assertion that
class members were regularly required to work overtime to complete their tasks – did not preclude the
District Court from finding that individual issues predominated. The Ninth Circuit also rejected the
intervener’s argument that the expert’s testimony about variations in amounts of overtime worked was
irrelevant for class certification as these variations in damages did not preclude certification. The Ninth
Circuit concluded that the District Court had considered the expert’s testimony only to determine variations
in working hours of the employees, but did not rest its denial of certification on variations in damages.
Thus, the expert’s testimony fortified the District Court’s conclusion that Defendant had excess non-
overtime capacity, thereby allowing its assistant managers with more than 40 hours of work per week to
delegate work to others. The intervener further argued that the declarations of Defendant’s current
assistant managers lacked evidentiary value because they were a “litigation driven” selective sampling of
employees. Id. at 661-62. The Ninth Circuit, however, opined that the District Court considered these
declarations only to establish that Defendant had trained Plaintiffs on its policy against off-the-clock work,
and paid for some overtime work during the class period, issues that were not disputed by Plaintiffs.
Therefore, because the result of the class member survey did not affect the District Court’s decision, the
Ninth Circuit held that the District Court was correct in considering this evidence in denying class
certification.

Kress, et al. v. PricewaterhouseCoopers LLP, Case No. 08-CV-965 (E.D. Cal. June 2, 2010). In an
FLSA action, the Court directed Plaintiffs to file a second conditional collective certification motion as to a
putative nationwide class of associates and senior associates in Defendant’s advisory and tax lines of
service, and senior associates in Defendant’s assurance line of service. Both the parties recognized that
the Court would conditionally certify this action only to the specific groups within the tax and advisory lines
of service in which the named Plaintiffs worked. Thus, to conserve judicial and party resources, the Court
allowed both the parties to enter a stipulation. First, the parties stipulated that conditional certification
should be granted for the position of associate in Defendant’s “tax and advisory lines of service,” which
included the named Plaintiffs. Id. at *2. Second, the stipulation stated that conditional certification should
not be granted to any employee in “excluded tax and advisory positions” nor would Plaintiffs seek
conditional certification of these classes in further proceedings. Id. at *3. However, the stipulation provided
that a motion for conditional certification for these classes did not preclude a motion for conditional
certification under a separate FLSA action. Third, the stipulation stated that the FLSA statute of limitations
would expire, as to the excluded tax and advisory positions, immediately upon entry of the order by the
Court reflecting this stipulation. Fourth, the stipulation stated that it did not apply to the proposed
nationwide group of senior associates in Defendant’s assurance line of service, and if Plaintiffs intended to
seek FLSA conditional certification as to this group, they could file a motion to this effect within the
stipulated time. Fifth, the stipulation did not affect Defendant’s right to file a motion to decertify any
conditionally certified groups. In anticipation of Plaintiffs’ opposition to Defendant’s motion to decertify
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these groups, Plaintiffs were precluded from making any arguments that were based on this stipulation.
Finally, the stipulation did not affect Plaintiffs’ right to seek class certification under Rule 23 as to a
proposed class of California-based individuals who work and/or worked in the positions of associate and
senior associate in Defendant’s tax and advisory lines of service, and the position of senior associate in
Defendant’s assurance line of service in California.

Lemus, et al. v. H&R Block Enterprises, 2010 U.S. Dist. LEXIS 133697 (N.D. Cal. Dec. 7, 2010).
Plaintiffs, a group of seasonal, non-exempt tax professional employees, filed a putative class action,
alleging that Defendant failed to make full, complete, and timely payment of earned compensation in
violation of the California Labor Code. The Court granted Plaintiffs’ motion for class certification. The
Court found that the proposed class was made up of over 20,000 current and former employees, all of
whom appeared to be equally affected by Defendant’s common policy. The Court further found that
Plaintiffs established several common questions of law and fact, including: (i) whether Defendant’s policy of
providing final hourly pay to employees on the contract termination date violated the Labor Code;
(ii) whether Defendant’s policy of paying additional compensation each year violated the Labor Code;
(iii) whether Defendant’s wage statements violated the Labor Code in failing to disclose the amount of
additional compensation earned; and (iv) whether Defendant had acted willfully. The Court determined that
each proposed class representative was subject to the same policies and procedures concerning the timing
of payment of compensation and the information provided on wage statements so that each had claims
typical of the members of the proposed class. As to the Rule 23(a)(4) requirements, the Court ruled that
adequacy of representation was met because there was no evidence that any Plaintiff had any conflict of
interest with any member of the proposed class. The Court held that each of the common questions clearly
predominated over any potential individual issues, since the case revolved entirely around the timing of
compensation payments made by Defendant to Plaintiffs during the proposed class period, as well as the
impact of those payments on the pay stub violations. The Court also found that the legal and factual issues
surrounding Defendant’s policy and practice were uniquely suited to class treatment, and thus Plaintiffs met
the superiority requirement. The Court opined that the same issues and facts applied equally to all, and
the benefit of certification of the class was that the evidence concerning Defendant’s actions would be
applicable to the claims of all members of the proposed class. Therefore, the Court held that the
requirements of Rule 23(b) were satisfied. Accordingly, the Court granted Plaintiffs’ motion for class
certification.

Luque, et al. v. AT&T Corp., 2010 U.S. Dist. LEXIS 126545 (N.D. Cal. Nov. 19, 2010). Plaintiffs, a group
of field managers, brought an action under the FLSA alleging that Defendants unlawfully denied them
overtime due to their misclassification. Plaintiffs filed a motion for conditional collective action certification
consisting of a class of all field managers employed by Defendants in California. Defendants challenged
the motion and asserted that field managers were not paid overtime because they fell into the
administrative or executive exceptions to the FLSA’s overtime requirements, whereas Plaintiffs alleged that
they were low-level clerks with little discretion or authority over the technicians they purportedly supervised.
Plaintiffs asserted that although field managers worked in different departments, all were liaisons between
upper management and the technicians in the field, spent the majority of their day doing data entry and
paperwork, conducted formulaic inspections, and lacked the authority to manage the activities of their
technicians. Although Defendants submitted declarations showing that some field managers conducted
informal training and resolved grievances under the collective bargaining agreement, the Court noted that
this did not defeat Plaintiffs’ argument that the field managers were not executives or administrators under
the FLSA. Defendants introduced a survey that found that 80 percent of field managers spent the majority
of their time on six duties, including: (i) analyzing and assessing the prior day’s performance data;
(ii) counseling technicians and dealing with disciplinary issues; (iii) monitoring technician workload and
assignments; (iv) training and instructing technicians on assignments; (v) observing and assessing
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technician performance; and (vi) investigating complaints. The Court, however, declined to consider this
evidence, finding that it went to the merits of Plaintiffs’ claims, which it held was not proper to consider at
the collective action stage. Id. at *18. The Court granted Plaintiffs’ motion for conditional certification and
ordered Defendants to disclose to Plaintiffs the names and contact information of class members.

Mendoza, et al. v. Home Depot, U.S.A. Inc., 2010 U.S. Dist. LEXIS 13025 (C.D. Cal. Jan. 21, 2010).
Plaintiffs, a group of former Assistant Store Managers (“ASMs”), brought a putative class action on behalf
of all current and former ASMs of Home Depot stores in California, alleging that Defendant misclassified all
ASMs in training and as exempt from state overtime pay provisions. Plaintiffs contended that as ASMs
were subjected to termination if they chose to work less than 55 hours per week, Defendant violated the
salary basis test. Plaintiffs also contended that Defendant misclassified ASMs in training as exempt
executive employees, because ASMs in training were not primarily engaged in exempt duties during the
training period. Plaintiffs moved for class certification. The Court denied certification of both the classes
consisting of ASMs and as well as ASMs in training. Although the Court found that Plaintiffs satisfied the
requirements of numerosity and commonality, it determined that Plaintiffs failed to satisfy the typicality
requirement. Particularly, the Court observed that the Plaintiffs’ claims were not typical of the class
members because the named Plaintiffs could not represent the ASMs in training class as they had
completed the training four years ago, which was beyond the statute of limitations, or they did not work for
40 hours, as the classroom portion of their training ran from 8 a.m. to 5 p.m., including a lunch break. As to
the Rule 23(b)(3) requirement, Plaintiffs argued that common issues predominated because Defendant had
a uniform policy of exempting all ASMs in training. The Court disagreed, and followed In Re Wells Fargo
Home Mortgage Overtime Pay Litigation, 571 F.3d 959 (9th Cir. 2009), insofar as it established that an
employer’s uniform policy does nothing to facilitate common proof on otherwise individualized issues.
Plaintiffs relied on Defendant’s standard operating procedure (“SOP”) to prove that Defendant had a
uniform policy. The Court, however, observed that Plaintiffs only submitted a table of contents from the
SOP, which was insufficient to show a comprehensive uniform policy. Plaintiffs also relied on excerpts
from a training guide to suggest a uniform policy, but the policy was something that even Plaintiffs did not
recognize. As such, the Court opined that because there was no uniform policy or SOP upon which all
ASMs and ASMs in training relied, it was likely that the experience of each ASM and ASMs in training was
unique. The Court noted that declarations of ASMs reflected that the responsibilities and duties of ASMs
and ASMs in training varied significantly from store to store depending on a variety of factors. Thus, the
Court concluded that to determine whether an exemption applied to an ASM or ASM in training, the fact-
finder must analyze the duties performed by that particular employee. The Court also opined that a class
action was not a superior method of adjudication because given the individual nature of damages,
Defendant had a due process right to raise affirmative defenses relative to individual Plaintiffs’ claims, and
individual recoveries might be potentially substantial as Plaintiffs claimed that they worked more than 55
hours per week. Finally, the Court found that certification under Rule 23(b)(2) was also inappropriate
because Plaintiffs’ primary intention was to recover unpaid wages and not to seek declaratory or injunctive
relief. Based on this record, the Court denied Plaintiffs’ motion for class certification.

Norris-Wilson, et al. v. Delta-T Group, Inc., 2010 U.S. Dist. LEXIS 104564 (S.D. Cal. Sept. 30, 2010).
Plaintiffs, a group of healthcare professionals, alleged that Defendants, a group of referral agencies,
improperly classified them as independent contractors and wrongfully denied them overtime pay, meal and
rest breaks, itemized wage statements, and reimbursement of business-related expenses under the
California Labor Code and the California Business and Professions Code. Defendants referred Plaintiffs
and the putative class members to assignments based upon requests by its customers, including clinics,
hospitals, psychiatric inpatient facilities, residential treatment facilities, individual family homes, community
centers, shelters, drug and alcohol treatment facilities, schools, foster care homes, child care centers, and
adult day care centers. The putative class included psychiatrists, psychologists, nurses, counselors, child
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and family therapists, special educators, and residential aides. Plaintiffs filed a motion for class certification
and Defendants filed a cross-motion to deny class certification. The Court granted the class certification
motion in part and denied it in part. While Defendants did not challenge numerosity, they disputed the
issue of commonality under Rule 23(a)(2). The Court found that Defendants hired Plaintiffs and classified
them as independent contractors pursuant to the same agreement executed by each putative class
member, and that the merits of that classification turned on the same set of considerations. The Court
concluded that this was sufficient to satisfy commonality. With respect to typicality, the Court found that
Plaintiffs established this requirement because the entire class alleged an identical injury, i.e., that they
were wrongfully classified as independent contractors by Defendants and, as a result, denied work-related
benefits that were afforded to employees under California law. Regarding adequacy, Defendants argued
that Plaintiffs had weak claims, and as summary judgment was apt to be entered against them, they were
not adequate class representatives. The Court opined that the adequacy prong was not the equivalent of
trying the merits of a case. Defendants argued that many healthcare professionals preferred to be
independent contractors, and that this created a conflict of interest. The Court rejected Defendants’
argument that there were significant differences between the class representatives themselves, stating that
this argument did not go to adequacy but to commonality, predominance, and superiority. The Court
observed that Rule 23(a)(4) was concerned about conflicts between the class representatives and other
members of the putative class and not between those who did and did not think a lawsuit was a good idea.
Accordingly, the Court determined that Plaintiffs satisfied the adequacy requirement. The Court then
conducted an analysis under Rule 23(b)(3). With respect to predominance, the Court analyzed the
threshold question of whether Plaintiffs were employees or independent contractors. Defendants argued
that whether a worker was an employee or independent contractor was inherently a fact-intensive,
individualized question. The Court focused on whether the determining factors were susceptible to
common proof. To Defendants’ argument that Plaintiffs had highly diverse educational levels and their
compensation levels varied widely, the Court reasoned that it was unclear how this was related to
Defendants’ right to control their work or the right to discharge them at will, or any of the other relevant
factors for determining whether an employer-employee relationship existed. The Court observed that just
because the test for making the determination took into account a multitude of factors, common proof on
this issue nonetheless was possible. The Court found that Plaintiffs’ testimony and the independent
contractors’ agreements indicated that Defendants were not supervising or directing Plaintiffs’ work. The
Court noted that the declaration of Defendants’ expert also pointed to common proof of the healthcare
workers’ appropriate classification by stating that Defendants did not provide supervision and did not
conduct performance evaluations. The Court concluded that as the parameters of the relationship between
Defendants and Plaintiffs were spelled out in the same contract, there was no need to look at each putative
class member’s circumstances to make individualized finding as to whether their work was controlled by
Defendants. Accordingly, the Court concluded that common issues predominated over individual ones with
respect to the threshold question of whether putative class members were employees or independent
contractors. The Court then analyzed whether Plaintiffs’ various claims were susceptible to common proof.
With respect to Plaintiffs’ claims for overtime compensation, Defendants argued that not all members
logged overtime hours during the class period. The Court observed that Defendants had maintained
records of the hours logged by Plaintiffs and determining whether a member logged overtime hours was a
matter of basic computation; therefore, the overtime claims could be certified for adjudication on a class-
wide basis. With respect to Plaintiffs’ allegations that they were denied meal and rest periods, the Court
referred to Brown v. Federal Express Corp., 249 F.R.D. 580 (C.D. Cal. 2008), in which class certification
was denied because of the lack of common proof to establish that the employer’s policies prevented the
class members from taking required breaks, regardless of their individual circumstances. The Court
observed that like Brown, Plaintiffs were not employed at a single location where they were subject to a
uniform meal and rest break policy, but worked at a broad range of client sites, performing a myriad of
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different duties, under a variety of circumstances. Thus, the Court found that common questions did not
predominate on the meal and rest break claims and they were ill-suited for class-wide adjudication. The
Court observed that any wage statement claims under California Labor Code § 226(a) – that involved a
dispute about the actual number of hours a putative class member worked – would require an investigation
of each class member’s work history and therefore was not amenable to class treatment. With respect to
Plaintiffs’ claims for indemnification for expenses incurred in the discharge of their duties (travel to and from
client sites, running errands for clients, etc.) under California Labor Code § 2802, the Court noted that the
putative class included a range of professionals who worked at various sites performing a wide range of
services. Ascertainment of expenses necessarily required a worker-by-worker, highly individualized
analysis and was not suitable for class treatment. In contrast, the Court found Plaintiffs’ claims seeking
waiting time penalties appropriate for class treatment because this only required a basic computation to
determine if Plaintiffs were entitled to damages for not being paid on time once their employment ended.
Finally, the Court reasoned that because it had already determined that most claims could be adjudicated
with minimal attention to individual issues, the relatively large size of the putative class, along with small
differences for adjudicating the individual class members’ overtime and waiting time claims, did not defeat
superiority as a method of adjudicating Plaintiffs’ class claims.

Spainhower v. U.S. Bank National Association, 2010 U.S. Dist. LEXIS 46316 (C.D. Cal. Mar. 25, 2010).
Plaintiffs, in-store bank managers (“IBMs”), filed a class action against Defendant alleging violation of
California law. Defendant opened over 200 “in-store bank branches” in large grocery stores throughout
California. Id. at *2. These in-store bank branches enable branch personnel to offer banking products to
grocery store customers. Plaintiffs claimed that Defendant misclassified all IBMs as exempt from
California’s overtime pay, and meal break and rest period requirements. Plaintiffs filed a motion seeking
certification of a class consisting of all people employed by Defendant as IBMs, who were paid on a salary
basis. The Court denied Plaintiffs’ motion on the ground that Plaintiffs failed to establish the predominance
requirement under Rule 23(b)(3). The Court noted that Plaintiffs acknowledged that Defendant treated
IBMs as owners of their individual branches and gave them nearly limitless discretion as to how to achieve
the company’s goals. The Court found that Plaintiffs’ substantial discretion as to how to operate one’s
branch would lead to substantial differences in how each member of the proposed class spent his or her
workday. Thus, the Court concluded that such variances weighed against the notion that common proof
could establish how each employee actually spent his or her time or what percentage of each employee’s
work was spent in exempt versus non-exempt activities. Id. at *12-13. Plaintiffs argued that the Court
could simply look to staffing models to determine how an IBM was likely to have spent his or her day. The
Court reasoned that even if Defendant had some expectation as to how an IBM would perform his or her
daily tasks, based on its staffing models, it did not nullify the need for many individualized inquiries into how
the IBMs actually spent their time. Accordingly, the Court denied Plaintiffs’ motion for class certification.

Stiller, et al. v. Costco Wholesale Corp., Case No. 09-CV-2473 (S.D. Cal. Dec. 13, 2010). Plaintiffs, a
group of warehouse employees, brought an action under the FLSA and California wage & hour laws,
alleging that Defendant denied hourly warehouse employees their earned wages for all hours worked “off-
the-clock,” including straight-time and overtime wages. Id. at 2. Specifically, Plaintiffs alleged that
Defendant had systematic policies and/or practices, which included requiring hourly, non-exempt
employees to remain locked inside warehouses without pay or the freedom to leave the premises after their
shifts. Plaintiffs filed a motion seeking conditional certification of a nationwide opt-in FLSA class (“Class I”)
and certification of a state-wide opt-out class (“Class II”). The Court granted Plaintiffs’ motions. The Court
noted that Plaintiffs had offered substantial allegations of Defendant’s official centralized policy, including
the Defendant’s loss prevention manual (“Manual”), which required warehouse managers to lock the
buildings to stop employees from leaving while money from the registers was being collected and secured.
In addition, Plaintiffs alleged that Defendant discouraged employees who were in the warehouse past their
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shift from recording time discrepancies. Thus, the Court found that Plaintiffs presented sufficient
allegations of Defendant’s official centralized policy affecting its hourly employees. The Court further found
that discovery was still on-going, and proceeding with the notice stage would help to develop a complete
factual record. Accordingly, the Court granted conditional certification of a collective action for Class I.
Regarding Class II, the Court found that numerosity was met because the proposed class included at least
2,000 people and joinder of all class members would be impracticable. The Court determined that
commonality was met because common questions of law included whether Defendant violated California’s
labor and competition laws by requiring the named Plaintiffs and class members to remain at work without
pay after clocking out for the day, whether they were entitled to back pay for non-overtime hours spent in
lockdowns, and whether they were entitled to overtime pay to the extent lockdowns caused them to work
overtime. The common factual issues included whether these policies forced class members to spend
unpaid time in lockdowns. The Court held that Plaintiffs’ claims were sufficiently typical of those of the
proposed Class II because all of the claims arose from the same general course of events, i.e., the
company-wide enforcement of Defendant’s lockdown, timecard, and compensation policies. Finally, the
Court found that Plaintiffs would adequately represent the class because the named Plaintiffs and other
hourly, non-union, non-exempt warehouse employees who were allegedly detained during lockdowns
shared the same claims and the same interest in obtaining relief. Turning to the Rule 23(b)(3)
requirements, the Court determined that predominance and superiority were met because Defendant had a
centralized policy outlined in the Manual, which caused class members to be detained on a regular basis
without pay during lockdowns and was based on substantial allegations of Defendant’s centralized policies.
The Court thus found that the alleged generalized off-the-clock claims presented a common, class-wide
core of disputes between Defendant and the class members. Accordingly, the Court also granted Rule 23
certification for Class II.

Sullivan, et al. v. Kelly Services, Inc., 268 F.R.D. 356 (N.D. Cal. 2010). Plaintiff, a temporary employee,
brought a class action alleging that Defendant, a temporary staffing company, violated the California Labor
Code and California Business & Professions Code, by failing to pay for time and expenses relating to
interviews with Defendant’s customers. Plaintiff attended four interviews with three of Defendant’s
customers, and Plaintiff alleged that she was not paid for the time she spent preparing for, traveling to and
from, or attending the interviews, and was not reimbursed for travel and parking costs related to her
attendance at the interviews. Plaintiff sought certification of a class consisting of all temporary employees
who attended at least one interview with Defendant’s customers. The Court granted Plaintiff’s motion. The
Court found that numerosity was met because the estimated class size was approximately 75,000
temporary employees. The Court determined that commonality was met because all class members were
Defendant’s employees who had attended at least one customer interview, and their claims were based on
common theories of liability. The Court further held that typicality was met because Plaintiff showed that
she and the putative class members were allegedly injured by the same course of conduct, i.e.,
Defendant’s uniform practices and procedures regarding interviews with Defendant’s customers, and
Plaintiff and all class members were seeking the same relief. Finally, the Court found that Plaintiff met
adequacy of representation requirement. As to certification under Rule 23(b)(3), the Court noted that the
uniform corporate practices and policies regarding the interview process, which subjected temporary
employees to Defendant’s control during the interviews, satisfied the predominance requirement. The
Court reasoned that common issues predominated as to the “suffered or permitted to work” test because
Plaintiff could prove, through common proof, that Defendant knew or should have known that work was
being performed by temporary employees when they attended interviews. Id. at 364-65. The Court also
concluded that there was common evidence that Defendant’s practice was to arrange the interviews
between its customers and the temporary employees and control the manner in which the customers and
temporary employees communicated both before and after the interviews. Finally, considering the small
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amount of money at issue in each individual class member’s claim, the Court ruled that certifying the class
was superior to and more manageable than any other way of adjudication.

Templeton, et al. v. Fred Meyer Stores, Inc., 2010 U.S. Dist. LEXIS 115856 (D. Ore. Sept. 23, 2010).
Plaintiff, a loss prevention manager (“LPM”), brought a collective action under the FLSA alleging that
Defendant improperly classified LPMs as exempt for overtime compensation. Plaintiff brought a motion for
conditional certification of a collective action. Plaintiff alleged that she was similarly-situated with the
putative class because: (i) all held the same title of LPM; (ii) they were paid on a salary basis; (iii) on a
day-to-day basis, they performed nearly identical job duties; (iv) they did not exercise significant discretion
or independent judgment; (v) they worked for Defendant over forty hours in one or more workweeks; and
(vi) none were paid overtime compensation for working over forty hours in one or more workweeks.
Defendant argued that LPMS performed varied managerial duties and the Court would be required to
engage in an individualized inquiry into each LPM’s particular duties to determine whether Defendant
appropriately considered an LPM as exempt. The Court noted that it would be premature to resolve the
factual disputes because Plaintiff had not been provided with discovery sufficient to test Defendant’s
contrary assertion that other LPMs were not similarly-situated to Plaintiff and that it was speculative to
presume LPMs who performed their jobs differently from Plaintiff would opt-in to the collective action if
given notice. The Court noted that evidence submitted by Plaintiff and Defendant established sufficient
similarity to the job duties of LPMs which warranted conditional certification. The Court agreed with Plaintiff
that it was not proper to consider the merits of Plaintiff’s claim at the conditional certification stage. The
Court found that Plaintiff’s evidence, which included statements and declarations as to the facts for which
they claimed to have personal knowledge, was sufficient to meet their burden to demonstrate the propriety
of conditional certification. Id. at *6.

Tomassi, et al. v. City Of Los Angeles, Case No. 08-CV-1851 (C.D. Cal. April 2, 2010). Plaintiffs, a
group of probationary firefighters, brought a collective action alleging they were not paid overtime in
violation of the FLSA. Plaintiffs argued that under their employer’s longstanding practices they were
required to work uncompensated for many hours, had to report up to 60 minutes prior to the compensated
shift start in order to complete various tasks, were required to study off-duty for extensive time periods, and
were required to go on additional runs with the next shift’s crew. After the Court preliminarily certified
Plaintiff’s claims, the City of Los Angeles moved for decertification, arguing that the firefighters were not
similarly-situated because they worked in different stations under different captains, had different work, and
different quantities of off-duty time. In rejecting the City’s arguments, the Court relied on Thiessen v.
General Electric Capital Corp., 267 F.3d 1095 (10th Cir. 2001), and found that a collective action was
appropriate as the Plaintiffs’ claims were largely identical and were dominated by the policies and practices
of the City and the Los Angeles Fire Department. The Court found significant evidence establishing that
off-duty work by probationary firefighters was almost uniform in the LAFD and that the variation in the
amounts of off-duty hours and damages payable to each Plaintiff did not overcome these common issues
because there were efficient methods for determining damages on a group-wide basis. Second, the Court
disagreed with the City’s contention that Plaintiffs were subjected to individual statute of limitations
defenses and concluded that there were no compelling individual defenses that defeated collective action
certification. The Court opined that these defenses would be relatively easy to determine as they involved
analyzing Plaintiffs’ work dates to decide Plaintiffs’ potential damages. The Court also determined that
fairness and procedural considerations favored a collective action; by contrast, decertification would result
in individual actions of opt-in class members, leading to duplication of issues and wasted resources, and
consolidation of the individual actions would produce a similar result to that of collective action.

Velasquez, et al. v. HSBC Finance Corp., 266 F.R.D. 424 (N.D. Cal. 2010). Plaintiffs, former Account
Executives (“AEs”), brought an action alleging that Defendants required them to work off-the-clock without
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overtime pay and also failed to pay them the minimum wage in violation of the FLSA and the California
Labor Code. The AEs marketed and/or sold mortgages, insurance, home-equity loans, auto loans, and/or
other financial products and services. During the relevant period, Defendants employed approximately
2,100 AEs in California, and 8,700 AEs outside of California in their 800 branches operating in about 80
districts. Plaintiffs brought a motion for conditional certification of a nationwide class for their FLSA class.
Plaintiffs alleged that Defendants set sales targets for AEs that required AEs to work off-the-clock so as to
meet those targets, and that managers were “incentivized” to control overtime expenses such that AEs had
to work off-the-clock. Id. at 431. The Court noted that the testimony and declarations of former AEs
submitted by Plaintiffs indicated that the sales targets of AEs differed depending on the location, and
changed over time, which undercut the inference that these targets were the basis of a common policy or
practice that forced AEs throughout the country to work overtime without compensation. Further, the
named Plaintiff’s testimony had less probative value because he was no longer employed by Defendants
during the time period that would apply to this putative collective action. Another Plaintiff testified that he
worked off-the-clock for the sake of trying to acquire bonuses, rather than in an effort to meet mandatory
sales quotas. Two other Plaintiffs worked off-the-clock only about three or five times. The Court found that
determining which sales targets required which AEs to work overtime without compensation would require
individualized determinations. Although one of the Plaintiffs relied on a performance improvement plan, he
did not explain the poor review as due to the fact his sales targets were too high, and he explicitly testified
that he was never told by a manager not to record all of his time. Thus, the Court concluded that Plaintiffs
did not show that they were similarly-situated to other AEs. As to Plaintiffs’ allegation that managers were
“incentivized” to control overtime expenses, the Court determined that Plaintiffs provided no evidence
showing that the immediate supervisors of AEs, the branch sales managers, received bonuses tied to
overtime expenses. The Court observed that the evidence regarding bonuses for district and regional
managers was simply insufficient to conclude that management was “incentivized” on a company-wide
basis to deny AEs overtime compensation. Id. at 431. Further, many Plaintiffs acknowledged that there
were occasions when they were paid overtime compensation. Thus, the Court concluded that the evidence
regarding management bonuses was too tenuous to suggest that these instances were the result of a
common, company-wide policy or plan.

Wamboldt, et al. v. Safety-Kleen Systems Inc., 2010 U.S. Dist. LEXIS 105004 (N.D. Cal. Sept. 20,
2010). Plaintiffs, a group of former customer service representatives (“CSRs”), brought a class action
alleging that Defendant failed to pay overtime wages as required by the California Labor Code and other
provisions. Defendant provided industrial washing services and industrial waste and oil recycling services
to various private companies and government entities. CSRs’ duties included customer sales, client
collections, and various telephone responsibilities, as well as on-site servicing of equipment, transportation
of hazardous waste, and driving of company vehicles in order to perform customer service calls. Earlier,
the Court had granted in part and denied in part Defendant’s motion for summary judgment, and granted
Plaintiff’s motion for class certification consisting of a class of all CSRs. The Court denied summary
judgment on the issue of whether California’s overtime requirements applied to Defendant, finding a
material dispute of fact as to whether and to what extent Plaintiffs drove hazardous materials, a critical
issue in determining whether the motor carrier exemption applied. Subsequently, the Court denied
Defendant’s motion for reconsideration and Defendant’s renewed summary judgment motion. Defendant
then brought a motion for decertification of the previously certified class on the ground that the class did not
satisfy the predominance requirement of Rule 23(b)(3). Defendant argued that the analysis of whether the
motor carrier exemption applied would require an intensive individualized inquiry into the daily activities
performed by each member of the class. Defendant asserted that the applicability of the motor carrier
exemption, whether based on California or federal motor carrier regulations, was dependent upon the
activities of individual class members. Defendant contended that this material dispute must be resolved
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with respect to each and every one of the 304 CSRs who were members of the class, and that such
resolution would require impermissibly individualized proof. Defendant submitted testimony that each
CSR’s territory, route, and schedule were different, and that the CSRs’ routes and schedules changed
daily, depending on customer needs. Additionally, the types, quantities, and hazardous nature of materials
and waste transported to and from customers by each CSR changed daily. Accordingly, the Court found
that individual issues were likely to predominate over common ones at trial. Defendant also asserted that
class members were exempt from overtime requirements because CSRs’ driving hours were regulated by
the federal motor carrier regulations. The Court agreed with Defendant, noting that the Court already held
that in order to determine whether a class member was a qualifying driver engaged in interstate commerce
under the federal regulations, it must examine the character of the shipments delivered by the drivers, and
Defendant’s intent as to the ultimate destination of the goods. Citing Watkins v. Ameripride Services, 375
F.3d 821, 825 (9th Cir. 2004), the Court found that this was a determination that could only be made “after
considering the entire panoply of facts and circumstances surrounding the transportation.” Id. at *26. The
Court concluded that the questions at issue would require a highly individualized showing at trial, such that
the predominance factor could no longer be satisfied, and granted Defendant’s motion to decertify the
class.

Wang, et al. v. Chinese Daily News, Inc., 623 F.3d 743 (9th Cir. 2010). Plaintiffs, a group of employees
at a Chinese-language newspaper, brought an action alleging that Defendant wrongfully denied them
overtime pay and compensation for missed meal and rest breaks in violation of the FLSA, the California
Labor Code, and the California Unfair Competition Law. The District Court certified the FLSA claim as a
collective action and the state law claims as a class action under Rule 23(b)(2). In the state law class
action, the certification order provided for notice and opt-out rights, but the District Court later invalidated
the opt-outs. The District Court granted partial summary judgment to Plaintiffs, held jury and bench trials,
entered judgment for Plaintiffs, awarded attorneys’ fees to Plaintiffs, and conducted a new opt-out process.
Defendant appealed the District Court’s rulings and the jury’s verdict. On appeal, the Ninth Circuit affirmed
the decision of the District Court in all respects. Defendant challenged the District Court’s decision to
certify the class under Rule 23(b)(2), arguing that claims for money damages predominated over final
injunctive relief. The Ninth Circuit opined that claims for monetary relief may be certified as part of a Rule
23(b)(2) class, but the rule did not extend to cases in which the appropriate final relief related exclusively or
predominantly to money damages. Citing Dukes v. Wal-Mart Stores, Inc., 603 F.3d 571 (9th Cir. 2010),
which interpreted Rule 23(b)(2) to require only that claims for monetary relief not predominate over claims
for injunctive relief, the Ninth Circuit held that the District Court was correct in determining that the
monetary and injunctive relief claims were on equal footing. Further, the Ninth Circuit held that the District
Court did not abuse its discretion in holding that Plaintiffs’ claims for monetary relief did not predominate,
as there were substantial claims for injunctive relief and because the claims for monetary and injunctive
relief were closely related, the request for monetary relief neither introduced new and significant legal and
factual issues, nor raised particular due process or manageability concerns. The Ninth Circuit reasoned
that Defendant’s current employees also stood to benefit significantly from an injunctive relief award. With
respect to opt-outs, Defendant challenged the District Court’s decision to invalidate the opt-outs. The Ninth
Circuit stated that Rule 23(d) gives broad discretion to judges to regulate the notice and opt-out process
and to impose limitations when a party engages in behavior that threatened the fairness of litigation,
especially when the notice was not required by Rule 23 but was ordered in the exercise of the judge’s
discretion. The Ninth Circuit held that the District Court’s findings that the opt-out period was rife with
instances of coercive conduct – including threats to employees’ jobs, termination of an employee
supporting the litigation, the posting of signs urging individuals not to tear the company apart, and the
abnormally high rate of opt-outs – were supported by evidence and were not clearly erroneous; therefore,
the Ninth Circuit ruled that the District Court did not abuse its discretion in invalidating the opt-outs and in



Annual Workplace Class Action Litigation Report: 2011 Edition

Seyfarth Shaw LLP 181

restricting Defendant’s ability to communicate with class members. Id. at 757. As to the deferral of the
second opt-out procedure until after trial on the merits, the Ninth Circuit observed that Rule 23(c)(2) did not
mandate notice at any particular time. When, as here, there was a need to regulate the notice and opt-out
processes to maintain the integrity of the action in the face of a party’s coercive activity, the Ninth Circuit
held that the District Court was correct in delaying the process substantially. The Ninth Circuit rejected as
premature Defendant’s challenge to the District Court’s failure in reducing the damages award to account
for a smaller actual class size than the size presented to the jury as a basis for awarding damages.

Editor’s Note: The ruling in Wang demonstrates that concurrent prosecution of FLSA opt-in collective
actions and Rule 23 opt-out class actions is alive and well in the Ninth Circuit. The decision makes federal
courts in the Ninth Circuit an even more attractive forum for class actions to the plaintiffs’ bar.

Ward, et al. v. Costco Wholesale Corp., No. 08-CV-2013 (C.D. Cal. Mar. 23, 2010). Plaintiff brought an
action alleging that Defendants failed to pay her minimum wages and overtime pay in violation of the FLSA,
and the California Labor Code and Business and Professions Code. The Court granted Plaintiff’s motion
for conditional certification of the FLSA action, and denied her motion for class certification of the state law
actions. Regarding the motion for FLSA conditional certification, Plaintiff proposed a class comprising of
persons whose final pay was reduced on account of Defendants’ alleged illegal policy with respect to loans,
which deprived them of their minimum wage and/or overtime wages. The Court found that the evidence
showed that Defendants had a policy of issuing guaranteed credit cards (as an optional employee benefit)
to its employees and deducting the cards’ outstanding balances from the employees’ final paychecks upon
their separation, thereby decreasing their earned wages. Pursuant to the terms of Defendants’ credit card
program, employees who participated in the program were required to complete and sign an authorization
for deduction, which effectively authorized Defendants to divert money to the credit card company from the
participants’ final paychecks in an amount equal to the outstanding balance on the credit card. The Court
found that the similarly-situated test of 29 U.S.C. § 216(b) was satisfied because Plaintiff and the other
employee participants of the credit card program were subjected to a single policy. Defendants argued that
even at the notice stage, Plaintiff must show that other individuals were interested in pursuing a collective
action. The Court rejected this argument and relied upon Delgado v. Ortho-McNeil, Inc., 2007 U.S. Dist.
LEXIS 74731 (C.D. Cal. Aug. 6, 2007), and observed that conditional certification at this stage was
designed to provide notice to potential Plaintiffs, specifically because they might not have information of the
action or know of their ability to participate in the litigation. Accordingly, Plaintiff was not required to
demonstrate, at this stage, that other individuals sought to participate in the collective action. Defendants
also argued that substantial evidence supported their positions, and Plaintiff had a higher burden of proof
under § 216(b). The Court stated that the purpose of the FLSA – to protect all covered workers from
substandard wages and oppressive working hours – would be frustrated if Defendants were to benefit from
a refusal to identify potential class members during discovery. Further, the Court stated that bypassing the
notice stage, which is allowed if discovery has already been completed, was inappropriate here due to the
concerns raised in Leuthold v. Destination America, Inc., 224 F.R.D. 468 (N.D. Cal. 2004), which held that
if the notice stage was bypassed entirely, some potential Plaintiffs might not become aware of the lawsuit
and would not have an opportunity to join the litigation and Plaintiff might be deprived of crucial facts that
would support arguments for class treatment. The Court found that no formal solicitation appeared to have
taken place and, because Defendants refused to identify potential members of the collective action,
bypassing the notice stage altogether would deprive the Court of material information as to the number of
prospective class members who would be willing to opt-in and would deprive the potential class members
of a meaningful opportunity to participate. Accordingly, the Court conditionally certified the FLSA claim for
purposes of notifying the proposed class members of the pendency of the litigation. As to the state law
claims, Plaintiff proposed a class consisting of employees who had final wages withheld on account of
Defendants’ deduction of outstanding credit-card debt. Plaintiff argued that certification under
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Rule 23(b)(2) was proper because an injunction was necessary in order to prevent the continuation of
Defendants’ illegal payroll practices. However, the Court held that Plaintiff lacked standing to pursue
injunctive relief because she had made no allegation that she intended to or was actively seeking
employment with Defendant so that she would benefit from any ordered injunctive relief. Finally, under
Rule 23(b)(3), Defendants argued that individual questions of fact predominated and a class action was not
a superior device to resolve the state law claims. The Court agreed that certifying a Rule 23 class action
was not a superior means of adjudication. It reasoned that as Plaintiff had the option of bringing the
pendent state law claims as part of the § 216(b) collective action, this alternative undercuts all of the Rule
23(b)(3) superiority factors. The Court also noted the confusion likely to result if the potential Plaintiffs
were asked to opt-in as required by the FLSA, but to opt-out as required by Rule 23. Therefore, the Court
concluded that the FLSA collective action was a more appropriate vehicle, and denied Rule 23 certification.

Weigele, et al. v. FedEx Ground Package Systems, Inc. Employment Practices Litigation, 267 F.R.D.
614 (S.D. Cal. 2010). Plaintiffs, a group of former managers, brought an action alleging that Defendant
improperly classified them as exempt employees under California’s executive exemption, denied them
overtime pay in violation of the FLSA, and denied them meal and rest breaks in violation of the California
Labor Code. Of the five classes initially certified by the Court, Defendant moved for partial decertification
of the classes: (i) for dock service managers; (ii) overtime claims; (iii) uninterrupted meal periods; (iv) rest
breaks; and (v) recovery of waiting time penalties. The Court granted Defendant’s motion for
decertification. Regarding classes (ii) and (v), Defendant argued that Plaintiffs’ day-to-day job varied so
widely that individual issues predominated over common issues, and cited to declarations, depositions, and
a survey, which indicated that the time any particular manager spent on any particular task was subject to
significant variances. Defendant also argued that there were no policies that stated how Plaintiffs should
do their jobs, and there was no evidence of uniform work duties. Plaintiffs presented deposition testimony
indicating that they had little opportunity to exercise discretion while performing duties. Plaintiffs claimed
that it was disingenuous for Defendant to classify them as exempt in a uniform manner and then claim that
they were too diverse to justify class treatment. The Court found that although there were some common
issues – such as standardized training, standard work process, and set expectations regarding
performance – they did not predominate over the individual issues. As Plaintiffs’ expert identified several
hundred distinct tasks of the class members, the Court opined that it would be difficult to extrapolate the
experiences of the whole class from the testimony of a few Plaintiffs. Further, the Court agreed with
Defendant that the amount of time any particular manager spent in any particular area varied greatly. The
Court also found that the common issues were relatively minor because of decreased importance of
Defendant’s common classification scheme. The Court remarked that Defendant’s lack of overtime and
break policies did not determine whether any particular employee was considered exempt. The Court also
found that individual issues predominated on the meal and rest break classes (iii) and (iv). While
considering the superiority requirement in its class certification order, the Court had found that it would be
far more costly and time consuming for each individual putative class member to seek and compel
discovery, take multiple depositions, retain experts, and litigate damages issues. The Court opined that it
must also consider trial management concerns at this stage. The Court agreed with Defendant that given
the all the individual issues that must be litigated, difficulties in trial administration would be overwhelming.
Plaintiffs’ expert report stated the number of class members who would testify to achieve specific
confidence levels and margins of error given a particular percent to exempt Plaintiffs. The Court remarked
that the proposal would require a large number of testifying witnesses and there would not be clear or easy
manner of determining liability. The Court also stated that it was unclear as to how a jury would be able to
sort out the issues placed before it. Based on the individual issues predominating over common issues
and the superiority issues, the Court granted Defendant’s motion to decertify the classes.
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Wilson v. Kiewit Pacific Co., 2010 U.S. Dist. LEXIS 133304 (N.D. Cal. Dec. 6, 2010). Plaintiff brought a
class action against Defendant seeking to represent a class of all current and former employees in
California who were not paid for all work related mileage expenses for use of their personal vehicles.
Plaintiff sought to certify certain sub-classes including, an “applied policies” sub-class, a “non-commute
mileage” sub-class, a “Southern California applied policies” sub-class, and a “Southern California 25/35”
sub-class, who drove their non-company owned vehicles over 25/35 miles one-way for business related
non-commute travel. The Court denied in part and granted in part Plaintiff’s motion for class certification.
The Court found the definition of all current and former California-based employees of Defendant
overbroad as it included employees who never incurred unreimbursed business mileage expenses under
California law. The Court agreed with Defendant’s objection regarding standing with respect to the
employees of Defendant’s Northern California district, stating that there was no evidence that they engaged
in the specific practice Plaintiff complained of with respect to the Southern California district. The Court
found that Plaintiff also could not demonstrate that the districts’ alleged failures to have an automatic or
ensured reimbursement policy supported the proposed sub-classes under Rule 23, and rejected Plaintiff’s
reliance on Stuart v. RadioShack Corp., 641 F. Supp. 2d 901 (N.D. Cal. 2009). Stuart held that an
employer’s duty is triggered when it knows or has reason to know that an employee has incurred a
reimbursable expense, and because Defendant had a database, recording the inter-store transfers that
were the basis of the class claims, the Court found that Plaintiff could provide common proof that
Defendant was put on actual notice of the fact that employees incurred mileage expenses, triggering its
duty to reimburse. The Court found Stuart inapposite here because as in Stuart, Plaintiff was not seeking
to certify a class to challenge a common policy, but an alleged lack of a policy. The Court found that
Plaintiff had likewise failed to meet the requirements of Rule 23 for the “applied policies” sub-classes,
stating that the evidence of one instance of an employee being informed that the Southern California
district did not reimburse employees for business travel mileage in personal vehicles was not sufficient to
demonstrate a widespread practice that supported class certification. Defendant also argued that the
25/35 mile policy was provided as a perk, reimbursing certain employees for a portion of their commute
time when those employees relocated to a new job site more than 35 miles from their home. As Plaintiff
was not relocated, Defendant asserted that the policy could not have applied to her and she lacked
standing to represent the class. The Court found that simply because Plaintiff was not able in her
deposition to identify a specific expense report on which Defendant made a 25/35 mile deduction did not
counter Defendant’s own admission that the policy was applied to Plaintiff. Therefore, the Court found
Plaintiff had standing to represent the class and her claims were typical of those she sought to represent
under Rule 23(a)(3). The Court doubted Plaintiff intended to exclude those employees who drove under
25/35 miles but were nonetheless owed reimbursement for non-commute time from the proposed class,
and proposed a new class definition. The Court also concluded that there were significant common
questions under Rule 23(a)(2) and that Plaintiff’s counsel had demonstrated adequacy sufficient for Rule
23(a)(4). Regarding the Rule 23(b)(3) requirements, the Court found that whether there were sufficient
company vehicles, pool cars/vans, or car pool options available in light of the number of employees who
had to attend the off-site meetings was a common question that was better addressed on a motion for
summary judgment or at trial and that as such common questions of law or fact predominated over
questions affecting only individual employees. Finally, with respect to superiority, the Court found that the
small size of the potential claims at issue weighed in favor of treating the claims on a class-wide basis
rather than individually.

Wong, et al. v. HSBC Mortgage Corp., 2010 U.S. Dist. LEXIS 103192 (N.D. Cal. Sept. 29, 2010).
Plaintiffs, a group of loan officers, brought a collective action alleging that Defendant improperly classified
them as exempt outside sales persons under the FLSA and failed to pay them overtime compensation.
After initial certification of Plaintiffs’ claims and a period of discovery, Defendant brought a motion to



Annual Workplace Class Action Litigation Report: 2011 Edition

184 Seyfarth Shaw LLP

decertify the conditional collective action certification of the class. The Court concluded that Plaintiffs failed
to demonstrate that members of the conditionally-certified class were similarly-situated because Plaintiffs
failed to show the existence of a centralized rule, practice, or policy requiring loan officers to work in
particular locations and/or for particular lengths of time when performing their primary duty of selling
Defendant’s financial products. The Court further found that Plaintiffs failed to show how resolution of the
applicability of the outside sales exemption to any given class member could be determined other than by
examining the particular circumstances of each such individual member’s employment situation. The Court
concluded that the case was not suitable for certification and therefore granted Defendant’s motion to
decertify the collective action.

(x) Tenth Circuit

Braun, et al. v. Superior Industries International Inc., 2010 U.S. Dist. LEXIS 102863 (D. Kan. Sept. 28,
2010). Plaintiffs brought a collective action alleging that Defendant failed to compensate them for off-the-
clock, pre-shift and post-shift work in violation of the FLSA. Plaintiffs filed a motion for conditional
certification, which the Court granted in part and denied in part. Plaintiffs asserted that all non-exempt
employees, regardless of duties and title, were required to perform pre-shift and post-shift work without
compensation. The Court determined that the proposed class did not need to define specific job titles or
duties, contrary to Defendant’s argument that the proposed class should be limited to certain job duties or
titles. The Court stated that there was a common thread tying putative class members together: the
alleged requirement that all non-exempt employees performed pre-shift and post-shift work without
compensation. The Court found that Defendant’s argument that Plaintiffs had not identified the work that
they were required to do also lacked merit because Plaintiffs’ interrogatory responses and deposition
testimonies contained concrete examples of the tasks they were allegedly required to perform. Although
Defendant spent considerable time arguing that Defendant’s time-keeping system was lawful, the Court
stated that the question was not whether the system was lawful or unlawful, but whether Plaintiffs were
required to perform pre-shift and post-shift work without compensation. The Court found that Plaintiffs’
submissions contained sufficiently substantial allegations that the employees at Defendant’s Pittsburgh
facility were victims of a single decision, policy, or plan and as a result, conditional certification was
appropriate. The Court, however, did not grant conditional certification with respect to any other facility
because none of the named Plaintiffs or the opt-ins purported to have knowledge of the pay practices in
Defendant’s other facilities, the alleged policy was implemented by a handful of supervisors in the
Pittsburgh facility as opposed to a company-wide directive, and use of the same time-keeping system
alone was not sufficent to show a common thread tying all facilities together.

Gonzales, et al. v. City Of Albuquerque, 2010 U.S. Dist. LEXIS 98271 (D.N.M. Aug. 21, 2010).
Plaintiffs, a group of employees of the City of Albuquerque, brought a class action alleging that the City
breached their employment contracts, denied them due process and equal protection, and wrongfully
terminated them. Plaintiffs handled calls for the City’s Citizen Contact Center (“311-CCC”). The City paid
these unclassified employees more than classified employees. According to the City, the flexibility to hire
and discipline 311-CCC employees on an expedited basis was necessary because of the unique aspect of
the work performed at the 311-CCC. Plaintiffs contended that between 2005 and 2009, the City terminated
all of them on the basis that they had violated the City’s attendance policies. Plaintiffs alleged that the City
breached their contracts of employment, undertook disciplinary action without just cause, had denied
Plaintiffs and others their contractually required due process. Plaintiffs alleged that Defendants violated
some of the Plaintiffs’ rights under the FMLA, and violated Plaintiff Antoinette Gonzales’ rights under the
FLSA. Plaintiffs sought to represent a class of past, present, and future employees who were treated as
unclassified employees of the City without good reason or justification, and who suffered damages and
were entitled to injunctive, declaratory, or equitable relief as a result of that treatment. The Court, however,
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denied the motion for class certification, and granted leave to amend the complaint to join new Plaintiffs. In
denying the motion, the Court found that the class did not meet the requirements of Rule 23(a). The Court
explained that, in particular, the conflict of interest between former and the current 311-CCC employees
defeated the typicality and adequacy requirements. The Court noted that Rule 23(a)(2) focuses on
whether there are questions of law or fact common to the class. Plaintiffs contended that there were two
common questions of law and fact, including: (i) whether the class members and Plaintiffs had a
reasonable expectation of continued employment and a right to a hearing concerning disciplinary action
against them; and (ii) whether they were entitled to declaratory and injunctive relief and equitable remedies,
including reinstatement and back pay, incidental to that relief. Defendants conceded that the named
Plaintiffs and the proposed class members shared a common question, i.e., they were 311-CCC classified
employees, such that they had a property interest in their employment. Defendants argued, however, that
the current employees did not have the same interest in being declared classified as former employees and
as Plaintiffs did, because the current employees received a benefit of higher pay for being unclassified
employees. Defendants contended that it might be in the interest of each of the class representatives and
the other former employees to become classified employees, while current employees’ pecuniary interests
were not so aligned. Defendants contended that this conflict destroyed the typicality of the Plaintiffs’
claims. The Court noted that the proposed class was comprised of 27 terminated 311-CCC employees
and 62 current employees, and that all nine named Plaintiffs were terminated employees. The bulk of the
proposed class members – over two-thirds of the proposed class of current employees – did not seek
reinstatement and back pay because they were still employed by the City. As a result, the Court observed
that it was unclear what relief the current employees would be seeking if the Court certified the proposed
class. The Court reasoned that not only were the current employees not seeking the remedies of
reinstatement and back pay, but also it was doubtful whether they were interested in giving up their higher
pay to become classified employees. Because the interests of Plaintiffs were likely opposed to the
interests of many 311-CCC employees in the proposed class, and the current employees made up more
than two-thirds of the proposed class, the Court held that Plaintiffs’ claims were not typical of the claims of
other class members and the conflicts destroyed commonality. The Court also ruled that a class of
terminated employees was not numerous enough – as it consisted of 27 terminated employees – to justify
class treatment. The Court likewise concluded that as the class did not satisfy the commonality
requirement, the class did not satisfy the Rule 23(b)(3) requirement of predominance as this criterion is far
more demanding than the Rule 23(a)(2)’s commonality requirement.

Kaiser, et al. v. At The Beach, Inc., 2010 U.S. Dist. LEXIS 130728 (N.D. Okla. Dec. 9, 2010). Plaintiffs
brought a collective action alleging that Defendant misclassified them as exempt employees and failed to
pay them overtime and minimum wages in violation of the FLSA, and took payroll deductions from their
wages in violation of Oklahoma law. Plaintiffs sought to certify a collective action consisting of 26
individuals, including the 12 original named Plaintiffs and 14 opt-in Plaintiffs, all of whom were current or
former managers who worked for Defendant, and who allegedly did not receive overtime pay because they
were misclassified as exempt from FLSA’s overtime requirements. The Court conditionally certified the
FLSA action. After discovery, Defendant sought decertification, contending that the original named
Plaintiffs and the opt-in Plaintiffs were not similarly-situated. The Court noted that in order to determine if
Plaintiffs satisfied their burden of proof at the second stage, various factors were pertinent, including: (i) the
disparate factual and employment settings of the individual Plaintiffs; (ii) the various defenses available to
Defendant which appeared to be individual to each Plaintiff; and (iii) fairness and procedural
considerations. The Court observed that Plaintiffs presented evidence of a policy – namely, the Handbook
Policy – in place at all relevant times that classified all Plaintiffs as exempt. The Court found that the
original named Plaintiffs were similarly-situated because they asserted that they were misclassified as
exempt by the policy. As to a large number of the original named Plaintiffs and opt-in Plaintiffs, the Court
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noted that their claims were based on overlapping legal theories as to why Defendant’s classification was
not permitted under the FLSA, including the salary level theory and salary basis theory. The Court
reasoned that the only meaningful difference between the original named Plaintiffs and the opt-in Plaintiffs’
claims appeared to be the absence of the salary level theory of misclassification. The Court found that
Plaintiffs, however, made a sufficient showing that Defendant’s exempt classification of its managers
remained constant for all Plaintiffs. Therefore, all the original named Plaintiffs and opt-in Plaintiffs were
allegedly subject to the common policy of classifying managers as exempt employees, which supported a
finding of factual similarity among the proposed class members. In addition, the Court found no significant
factual disparities in the employment settings of the original named Plaintiffs and the opt-in Plaintiffs.
Accordingly, the Court found that Plaintiffs satisfied the first requirement. The Court noted that the second
factor focused on whether there were any defenses that need to be litigated on an individual basis. The
Court remarked that Defendant failed to identify any disparate defenses that warranted decertification;
accordingly, the Court ruled that Plaintiffs satisfied the second factor as well. The Court noted that in
evaluating fairness and procedural considerations, it must consider the primary objectives of a collective
action, such as: (i) to lower costs to Plaintiffs through the pooling of resources; and (ii) to limit the
controversy to one proceeding which efficiently resolves common issues of law and fact that arose from the
same alleged activity. The Court observed that although Defendant cited varying factual circumstances
regarding a waiver defense that would require mini-trials, this concern was entirely unfounded. The Court
remarked that as such issues could be resolved for all the original named Plaintiffs and opt-in Plaintiffs by
summary adjudication. Accordingly, the Court found that Plaintiffs satisfied their burden for the second
stage certification, and denied Defendant’s motion to decertify the § 216(b) collective action.

Scott, et al. v. Raudin McCormick, Inc., et al., 2010 U.S. Dist. LEXIS 130061 (D. Kan. Dec. 8, 2010).
Plaintiffs, a group of current and former drivers, brought an FLSA action seeking unpaid and overtime
wages from Defendants. Specifically, Plaintiffs alleged that prior to and after each trip, Defendants
required Plaintiffs to complete vehicle inspections. In addition, Plaintiffs were required to attend safety
meetings and training, yet they were compensated only based on their driving distance. After the Court
conditionally certified the class and the parties conducted discovery, Defendants filed a motion for
decertification. Defendants contended that because numerous questions required distinct proof concerning
individual Plaintiffs, they were not similarly-situated. The Court found that, the evidence suggested that
pay practices were inconsistently applied as to any particular Plaintiff, and it would require a fact-intensive
analysis of individualized claims. Defendants presented evidence that some drivers had been given other
driving and management duties, and had received additional compensation for additional duties; some
drivers received overtime, while others did not; and some drivers were not required to attend safety
meetings or training. Id. at *13. The Court also found that proceeding as a collective action would be
inefficient and ultimately result in two fairly substantial trials, one to establish liability and a second to
determine damages. Accordingly, the Court concluded that these factors weighed against maintaining
certification of a collective action. Because the Court decertified the conditional class, the only identified
Plaintiffs in this case were the two named Plaintiffs. However, the two named Plaintiffs received one and
half times their regular pay for any hours worked in excess of 40 hours per week; therefore, the Court
determined that they had no viable claim for overtime pay. Accordingly, the Court affirmed the dismissal of
the named Plaintiffs’ claims. As a result, no Plaintiffs remained to proceed in this action, and the Court
dismissed the case.

Shockey, et al. v. Huhtamaki, Inc., 2010 U.S. Dist. LEXIS 86132 (D. Kan. Aug. 9, 2010). Plaintiff,
former employee of Defendant, brought an FLSA collective action on behalf of herself and all other former
employees similarly-situated, alleging that Defendant failed to pay overtime wages for work performed off-
the-clock. Plaintiff contended that Defendant required her to perform work before and after her scheduled
shift as an integral and indispensable part of her job. Plaintiff alleged that Defendant implemented a policy,
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a “Ceridian” timekeeping system, that rounded down time worked by the employees in Defendant’s favor.
Id. at *7. Plaintiff moved for conditional certification. Defendant argued that although the Plaintiff’s sworn
statements by multiple employees showed that Defendant regularly engaged in time-rounding at more than
one facility, they failed to identify any specific tasks Plaintiff actually performed before or after their shifts
that may have been compensable. Accordingly, Defendant argued that its timekeeping practices did not
violate the law because Plaintiff did not allege facts demonstrating that their time was compensable. The
Court noted that in their sworn statements, employees stated that their supervisors required them to
perform pre-shift and post-shift tasks that they believed were a necessary and integral part of their jobs.
The Court remarked that, at this stage, Plaintiff was not required to show that the job duties were identical.
Additionally, the Court noted that Plaintiff alleged that the class members were all non-exempt, hourly
employees subjected to the same unlawful policy, which applied to all hourly, non-exempt employees who
clocked-in to work before or after their shifts, regardless of the specific tasks they performed during that
time. However, Defendant denied the existence of this policy (i.e., that it allegedly denied employees
overtime pay for off-the-clock work), and relied on its handbook to show that it had no such policy. The
Court rejected Defendant’s argument, finding that the presence of a written policy was not evidence that
the policy was enforced, and did not negate the possibility of an unwritten policy or general practice to the
contrary. Defendant also argued that claims were too individualized to warrant a collective action,
contending that although all facilities used the same automated Ceridian timekeeping system, each facility
established its own timekeeping rules. The Court remarked that an employer could not avoid conditional
certification so long as each facility was alleged to have violated the FLSA in varying increments, which
Plaintiff did, in fact, allege. Defendant also argued that four of its facilities had collective bargaining
agreements (“CBAs”) in place, and therefore Plaintiff could not establish that employees, who were subject
to those CBAs, were similarly-situated to those employees in other facilities. However, the Court found that
Defendant offered no basis on which to find that the presence of CBAs in four facilities made the
employees any different from employees in the facilities that did not have CBAs. Finally, Defendant
contended that its time clock rounding system did not violate the FLSA. The Court remarked that it was not
in a position to rule on the merits of the claim at this time because the parties had not yet engaged in
discovery. The Court concluded that at this stage, Plaintiff satisfied the lenient burden under the FLSA,
and set forth substantial allegations that the putative class members were the victims of a single decision,
policy, or plan, which failed to compensate non-exempt employees for performing work activities off-the-
clock. Based on this record, the Court granted Plaintiff’s motion under 29 U.S.C. § 216(b).

Wagner, et al. v. Lopez Foods, Inc., Case No. 10-CV-67 (W.D. Okla. Oct. 14, 2010). In this FLSA
action, the parties filed a joint motion for conditional certification and Court-authorized notice. As
Defendant did not oppose the motion and reserved all arguments and objections regarding final
certification of the class, the Court conditionally certified the FLSA action. The Court approved a class
consisting of all current and former production and sanitation employees who worked for Defendant at its
Oklahoma City facility for the last three years. Accordingly, the Court directed Defendant to furnish
Plaintiffs with the names and last known residential addresses of the class members so that Plaintiffs could
send the Court-approved notice and consent form to each putative collective action member.

(xi) Eleventh Circuit

Bell, et al. v. Callaway Partners, LLC, 2010 U.S. App. LEXIS 17981 (11th Cir. Aug. 26, 2010). Plaintiffs,
a group of accountants, brought a collective action, claiming that Defendant violated the FLSA’s overtime
pay provisions. The District Court granted Defendant’s motion for summary judgment on the basis that its
pay polices complied with the FLSA. On appeal, the Eleventh Circuit affirmed. It noted that Plaintiffs’ pay
consisted of two components, including: (i) a guaranteed weekly salary, which was reduced by one-fifth for
every full day a Plaintiff took off from work for personal reasons during the normal workweek without
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substituting paid timed off; and (ii) an additional incentive compensation (a bonus) paid at a straight-time
hourly rate based on the cumulative number of billable hours that Plaintiffs worked. Plaintiffs contended on
appeal that the District Court erred in concluding that Defendant’s bonus system did not violate the FLSA’s
overtime requirements. The Eleventh Circuit concluded that Plaintiffs, who often earned more than
$100,000 per year, fell under the overtime pay exemption. Plaintiffs argued that they were not paid on a
salary basis because the amount of their bonuses fluctuated based on the cumulative number of hours
worked. The Eleventh Circuit, however, reasoned that 29 C.F.R. § 541.604(a) does not require additional
compensation and does not prescribe a set method for setting up a bonus system. Thus, the Eleventh
Circuit held that Defendant’s bonus system conformed to the requirements of the salary basis test because
there was a non-deductible minimum weekly salary, and Defendant was free to structure any bonus
program as it saw fit. Finally, the Eleventh Circuit held that a full day of pay deduction for personal days
missed during the workweek and non-payment for partial days worked on Saturday or Sunday were
allowable under the provision of § 541.602(b)(1). Accordingly, the Eleventh Circuit affirmed the District
Court’s ruling.

Branch, et al. v. Amtec, LLC, Case No. 09-CV-82389 (S.D. Fla. Nov. 24, 2010). Plaintiffs, a group of
cable technicians who provided on-site installation, repair, and maintenance services to cable and
broadband subscribers, brought an FLSA collective action alleging that Defendant, failed to pay them
overtime compensation. Plaintiffs sought conditional certification of a nationwide collective action. The
named Plaintiffs and the opt-ins were Maryland citizens and worked for Defendant in Maryland only;
Plaintiffs failed to obtain any opt-in consents from Defendant’s employees outside of Maryland. The Court
conditionally certified a collective action of Maryland-based employees, but refused to certify a nationwide
collective action. Plaintiffs contended that Defendant employed about 1,000 cable technicians throughout
the United States, and there were at least eight other lawsuits filed throughout the country against
Defendant with similar allegations seeking wages mandated by the FLSA. Plaintiffs contended that these
lawsuits evidenced that Defendant had a history of subjecting its cable technicians to overwork and
underpay, and accordingly, that all cable technicians were entitled to join in this litigation because they
were similarly-situated to Plaintiffs. Defendant argued that despite the fact that Plaintiffs were seeking
certification of a nationwide collective action, they failed to provide sufficient evidence showing that they
were similarly-situated to putative class members outside of Maryland. Defendant also noted that Plaintiffs
failed to present evidence that others were willing to join in this action because this case was pending for
over 10 months, and only two persons – both from Maryland – had opted-in to join the lawsuit. Plaintiffs
asserted that the prior litigation showed that Plaintiffs were similarly-situated to other cable technicians, that
other cable technicians wanted to join this litigation, and that there was no geographic limitation to
Defendant’s wage practices. However, the Court opined that Plaintiffs did not cite to any case law
supporting or explaining how Plaintiffs could possibly be similarly-situated to employees in Arizona and
Oregon when Defendant’s employees did not perform the same services as performed by Plaintiffs in those
states. Defendant also contended that Plaintiffs failed to present any evidence, other than unsupported
and generalized allegations, that collective action members outside of Maryland were victims of a common
policy, plan, practice, or factual nexus linking Plaintiffs to putative collective action members outside of
Maryland. Plaintiffs countered that Defendant engaged in a company-wide policy of violating the FLSA,
and that their claims and the claims in the prior lawsuits shared an operative factual nexus. Moreover,
Plaintiffs contended that the issue was whether Defendant, as a matter of common scheme, practice, or
policy failed to pay its cable technicians in accordance with the FLSA, which Defendant appeared to have
done because all payroll operations are handled through its corporate office. Plaintiffs argued that
nationwide certification would be appropriate because all cable technicians were subject to the systematic
monitoring of the work order process and that Defendant’s payroll practices were centralized at
Defendant’s headquarters. The Court noted that in ruling on the motion, it must consider whether there
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were other employees who desired to opt-in to the action, and whether the employees who desired to opt-
in were similarly-situated to Plaintiffs. The Court remarked that the mere fact that other employees were
pursuing, or had pursued, their rights in separate litigation did not mean that they desired to join Plaintiffs’
lawsuit. Moreover, the Court noted that all 10 affidavits from the opt-ins each included the conclusory and
unsupported allegation that they knew of other employees that had worked more than 40 hours a week and
were not paid for all the work they performed. The only evidence Plaintiffs offered of a company-wide
policy were the allegations that Defendant systematically monitored the work order process, that each
cable technician used the same time system, that Defendant’s payroll practices, oversight, and control
were centralized at Defendant’s headquarters, and that the affidavits indicated that Defendant understood
that the failure to pay cable technicians for all the hours they worked was part of a company-wide policy.
Accordingly, the Court granted Plaintiffs’ motion for conditional collective action certification only as to
Maryland-based employees.

Echevarria, et al. v. Las Vegas Beach Inc., 2010 U.S. Dist. LEXIS 61107 (S.D. Fla. June 1, 2010).
Plaintiffs, a group of restaurant employees, brought an FLSA collective action seeking unpaid wages and
overtime pay. Plaintiffs brought a motion for conditional certification of their collective action under
29 U.S.C. § 216(b). The Court found that Plaintiffs made no showing that there were other employees who
desired to opt-in, other than to note that numerous employees had already opted-in to the action. The
Court stated that even if it might be unnecessary to show that others desired to opt-in to the litigation, the
broad scope of Plaintiffs’ proposed class – consisting of “every person” who performed “any service” – was
highly problematic insofar as the disparate employees and claims it encompassed defeated commonality.
Id. at *3-4. Specifically, the Court observed that factors like numerous job titles, employment in different
restaurants, ownership by different corporations, different supervisors for different group of employees,
variety of pay practices, and alleged oral representations regarding procedures announced in pre-shift
meetings necessitated an individualized inquiry, which militated against granting the § 216(b) motion.
Further, because Plaintiffs’ own affidavits indicated that employees were treated differently concerning their
wages, the Court found that Plaintiffs were not similarly-situated. The Court therefore denied Plaintiffs’
motion for collective action certification.

Frew, et al. v. Tolt Technologies Service Group, LLC, 2010 U.S. Dist. LEXIS 11991 (M.D. Fla. Feb. 11,
2010). Plaintiff brought a collective action under the FLSA claiming that he was not paid for work during
unpaid lunch breaks, service calls taken on his company cell phone while off-the-clock, and overtime hours
that he actually worked but did not enter into his computer time sheet. After discovery, Defendant brought
a motion for summary judgment. As of the date of Defendant’s motion, no other workers had filed notices
to opt-in to the litigation. Id. at *25. Defendant maintained that Plaintiff’s willingness to record regularly a
substantial amount of overtime undermined his claim that he worked uncompensated overtime. Defendant
further argued that summary judgment should be granted on each of Plaintiff’s claims because Defendant
had no actual or constructive knowledge of Plaintiff’s uncompensated work and because Plaintiff could not
sufficiently demonstrate how much unpaid work he performed. The Court, however, denied summary
judgment to Defendant. The Court stated that it could be reasonably inferred from Plaintiff’s deposition
testimony and averments that management expected Plaintiff to run service calls through lunch and
required him to enter a 30-minute unpaid lunch break on his time sheet each day even if he worked
through lunch and, as such, there was a genuine issue of material fact as to the accuracy of time sheets
pertaining to work performed by Plaintiff during unpaid lunch breaks. The Court also found that GPS
records showing where and when Plaintiff was working and Plaintiff’s testimony that he worked through
lunch created a genuine issue of material fact as a matter of just and reasonable inference. Id. at *13.
Further, the Court held that summary judgment should not be granted to Defendant on Plaintiff’s claim that
he was not properly compensated for work during unpaid lunch breaks because of the fact that Defendant
frequently verified Plaintiff’s work hours through his GPS and cell phone records, and as Plaintiff raised the
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issue of unpaid work during lunch breaks at weekly conference calls with management, this created a
genuine issue of material fact as to whether Defendant knew or should have known about Plaintiff’s work
during unpaid lunch breaks. Further, the same evidence raised a genuine issue of material fact of whether
Plaintiff handled service calls off-the-clock without proper compensation. In addition, the Court declined to
grant summary judgment to Defendant on Plaintiff’s claim for uncompensated overtime not reported on his
time sheets because the Court found that there was a genuine issue of material fact as to whether
Plaintiff’s time sheets inaccurately reflected the overtime and as to whether Defendant knew or should
have known that Plaintiff worked unreported overtime. Because it could be reasonably inferred that
Defendant instructed Plaintiff to report an unpaid 30-minute lunch break every day knowing that he worked
through lunch, the Court opined that a genuine issue of material fact existed as to whether Defendant
recklessly disregarded its obligations under the FLSA or merely acted unreasonably in failing to pay
Plaintiff for work during unpaid lunch breaks and for off-the-clock phone calls. Accordingly, the Court
declined summary judgment on Defendant’s statute of limitations affirmative defense. Furthermore, the
Court refused to grant summary judgment on the grounds that Plaintiff deliberately prevented Defendant
from learning of his uncompensated work, stating that a reasonably jury could conclude otherwise from the
evidence. Finally, on a sua sponte basis, the Court addressed Plaintiff’s collective action. Because
Plaintiff initially filed this case on behalf of himself and those similarly-situated, and as of the date of the
order, no other Plaintiffs had been named in the case, the Court dismissed the allegations in the complaint
pertaining to a collective action.

Editor’s Note: Frew is a unique ruling, as Defendant did not seek dismissal of the § 216(b) claim and the
Court on its own dismissed Plaintiff’s collective action.

Heath, et al. v. Hard Rock Cafe International (USA), Inc., 2010 U.S. Dist. LEXIS 107626 (M.D. Fla.
Oct. 7, 2010). Plaintiffs, a group of wait staffs, brought an action alleging that Defendants’ wage payment
and gratuity distribution practices violated the FLSA. Plaintiffs claimed that Defendants’ wait staff was paid
less than the minimum wage because they shared a portion of tips with kitchen employees called
expeditors, who did not serve food or beverages to customers. Plaintiffs alleged that Defendants were not
entitled to take the tip credit against the minimum wage because employers could take the tip pool credit
only if all tips received by such employees had been retained by the employee. Plaintiffs filed a motion
seeking conditional certification and to allow notice to be sent to potential class members at all of
Defendants’ cafe locations. The Magistrate Judge recommended denial of Plaintiffs’ motion, and the Court
adopted the report and recommendation in its entirety. The Court noted that each cafe was managed by a
general manager and operated independent of other cafes, regardless of the location. The Court also
determined that expeditors performed different duties at different cafes and different managers at each
cafe made the decisions regarding whether and how to use expeditors. Likewise, many cafes did not use
expeditors, some cafes used expeditors but they were paid a high hourly rate without any tips, and other
cafes used expeditors during a portion of some workdays during busy times. Based on this record, the
Court denied Plaintiffs’ motion because there was no evidence of a company-wide plan or policy regarding
payroll violations and Plaintiffs failed to counter Defendants’ assertions that the decisions were
decentralized and made by the managers at each Defendants’ individual cafe locations.

Illano, et al. v. H&R Block Eastern Enterprises, 2010 U.S. Dist. LEXIS 74896 (S.D. Fla. Jan. 12, 2010).
Plaintiff, a tax preparer, brought a collective action claiming overtime compensation under the FLSA.
Plaintiff filed a motion for conditional certification of a nationwide class of all Defendant’s tax preparers. In
support of his motion, Plaintiff provided nearly identical affidavits of two tax preparers, stating that they
were told by their supervisors to clock out at forty hours per week but to continue working, and that they
knew of others who would like to participate in this lawsuit. The Court observed that to certify a class,
Plaintiff must make substantial allegations of class-wide treatment, and show that there are persons who
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are similarly-situated to Plaintiff. The Court remarked that Plaintiff sought to certify a nationwide class of
over 80,000 employees based on the affidavits of two employees who worked in Miami-Dade County. The
Court found that the affidavits made no mention of the affiants’ knowledge of other employees in other
offices, nor did they provide any information that could lead the Court to believe that the alleged problem –
of forcing employees working overtime off-the clock – occurred anywhere other than Miami-Dade County.
Thus, the Court denied the motion without prejudice.

In Re Tyson Foods, Inc., FLSA Litigation, 694 F. Supp. 2d 1372 (M.D. Ga. 2010). Plaintiffs, a group of
current and former employees at eight chicken processing plants, brought an FLSA collective action
seeking compensation for time spent in donning and doffing activities. Plaintiffs contended that they were
not compensated for the time taken to don and doff and sanitize their protective gear and clothing.
Plaintiffs stated that they were paid under the “mastercard system” or only for time spent working on a
production line. Plaintiffs asserted that they had to be at their work stations ready to work, wearing safety
and sanitary gear, at the start of mastercard time; if they did not punch in to the plant’s time clock and not
on the line ready to work by the beginning of mastercard time, then they were subject to discipline,
including docked pay and attendance points. Plaintiffs were required to doff and don sanitary and safety
gear at the beginning and at the end of the unpaid meal breaks and were not always compensated. The
lawsuits were consolidated and the Court conditionally certified Plaintiffs’ action for each of Defendant’s
facilities. After discovery, Defendant moved for decertification. Defendant contended that Plaintiffs were
not similarly-situated because their plants had different departments, different work and meal shifts, and
different donning and doffing practices. Defendant raised various factual defenses, including: (i) that
employees were given a grace period if they were on the line a few minutes after mastercard time started
and were also released a few minutes before mastercard time ended; (ii) that some supervisors were more
lenient regarding employee tardiness than others; (iii) that employees were permitted to leave the line only
after the last product passed their workstations and as a result, employees at the front of the line were
released earlier than those at the end of the line; (iv) that at some plants there was a general practice of
approving pay to clock-out time if an employee worked past mastercard time; and (v) that some employees
were paid for donning time because paid time on their line began with a pre-production meeting, and
donning of safety and sanitary gear occurred during or after that meeting. Plaintiffs did not dispute these
disparities, including the differences in equipment and protective gear. Plaintiffs, however, argued that the
differences raised by Defendant were immaterial because all the employees were subject to a common
policy or plan – payment by production line time – in violation of the FLSA and therefore any defenses
Defendant might assert were applicable to all Plaintiffs. The Court opined that to survive a motion for
decertification, Plaintiffs need not show that the class members hold identical positions but that simply the
similarities necessary to maintain a collective action must extend beyond the facts of job duties and pay
provisions. The Court further stated that although Plaintiffs’ positions were sufficiently similar, it also had to
consider whether the defenses that applied to the opt-in Plaintiffs’ claim were similar or varied significantly.
Noting the extensive evidence presented by Defendant, the Court found that although certain policy
distinctions existed between Defendant’s plants, Plaintiffs’ evidence demonstrated that they were similarly-
situated and subjected to Defendant’s common practice of not paying overtime compensation for donning
and doffing. The Court opined that Defendant’s common practice of paying Plaintiffs by the mastercard
method weighed heavily against decertification. The Court reasoned that although there was evidence that
some plant supervisors allowed a grace period as a makeup for the exclusion of donning and doffing from
mastercard time, the record supported a finding that Defendant’s general practice was not to pay
employees for donning and doffing. The Court determined that employees paid punch-to-punch time, who
where therefore paid for all donning and doffing time, would not be members of the class, and were
therefore properly excluded. Concerning Defendant’s argument that Plaintiffs’ proposed method of proving
their damages would pose individualized issues, Plaintiffs clarified that they intended to present testimony
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as to the amount of time required to don, doff, and sanitize sanitary and protective gear and walk to the
line. The Court, accordingly, found that Plaintiffs’ method for proving damages did not defeat certification.
Finally, noting that Johnson v. Koch Foods, Inc., 657 F. Supp. 2d 951, 956 (E.D. Tenn. 2009), Bouaphakeo
v. Tyson Foods, Inc., 564 F. Supp. 2d 870, 901 (N.D. Iowa 2008), and Jordan v. IBP, Inc., 542 F. Supp. 2d
790, 812-14 (M.D. Tenn. 2008), had certified collective actions for similar claims, the Court declined
decertification.

Keller, et al. v. Home Shopping Network, Inc., Case No. 10-CV-1198 (M.D. Fla. Oct. 28, 2010).
Plaintiff, a former hourly paid customer service representative for Defendant, brought an FLSA collective
action seeking overtime wages. Plaintiff filed a motion for conditional certification consisting of a class of
all current and former customer service representatives and sales representatives who worked for
Defendant at any time within the last three years and who were not paid overtime pay. The Court granted
the motion, and concluded that Plaintiff demonstrated that the class members were similarly-situated with
regard to Defendant’s payroll practices and record-keeping requirements. The Court found that Plaintiff
offered personal knowledge that Defendant instituted a policy that required her and other similarly-situated
customer service representatives and sales representatives to spend several minutes loading multiple
computer applications prior to and after their work shifts with no pay for this time. Plaintiff also submitted
declarations from opt-in Plaintiffs and several other former customer service representatives and sales
representatives attesting that the same policies were required at their facilities. The Court determined that
these statements confirmed that Defendant employed hundreds of customer service representatives and
sales representatives, and that all of these employees worked similar hours without overtime pay. Thus,
the Court concluded that under the lenient standard of 29 U.S.C. § 216(b), Plaintiff provided substantial
allegations that potential members were subject to a single decision, policy, or plan, and granted Plaintiff’s
motion for class certification.

Lemming, et al. v. Security Forces, Inc., 2010 U.S. Dist. LEXIS 133233 (M.D. Fla. Dec. 6. 2010).
Plaintiffs, a group of security guards, brought a collective action under the FLSA alleging that Defendant
had a nationwide policy requiring employees to report to work early for safety training, for which they were
not compensated. Plaintiffs filed a motion for conditional collective action certification of a class consisting
of all current and former security guards who Defendant required to report prior to their shift but did not
receive proper payment for overtime. Defendant claimed that the requirement of reporting early for safety
training occurred only in one of its locations, the Bartow Energy Power Plant, and therefore did not occur
nationwide. The Court granted in part and denied in part Plaintiffs’ motion. The Court noted that the
Bartow Power Plant was a unique location with exclusive regulatory requirements and it was the only one
of Defendant’s locations where all personnel were required to participate in daily safety briefing and
screening by the Transportation Security Administration. The Court further noted that the job
responsibilities at the Bartow Power Plant were unique, as the security guards in this site were required to
be fully aware of any potential security threats or procedural changes, while in Defendant’s other locations
the security guards simply guarded specific doors at a construction location. In addition, the Court noted
that not all of the locations shared the same methods of time tracking. The Court found that guards were
paid overtime at Defendant’s other sites. The Court, therefore, determined that Defendant’s evidence
overcame Plaintiffs’ contention that a nationwide conditional class should be certified. Based on this
record, the Court granted plaintiffs’ motion for conditional collective action certification of a class of
employees required to report early without overtime compensation at the Bartow Power Plant only.

Mancuso, et al. v. Florida Metropolitan University, Inc., 2010 U.S. Dist. LEXIS 70532 (S.D. Fla.
June 24, 2010). Plaintiff, an admissions representative, brought an FLSA collective action against his
employers, Florida Metropolitan University, Everest University, and Corinthian Colleges, seeking overtime
pay. Plaintiff moved for conditional certification of a collective action consisting of former and current
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admissions representatives employed by Defendants at the Pompano Beach, Florida campus from
December 17, 2006, to December 17, 2009. The District Court granted Plaintiff’s motion. In support of his
request, Plaintiff submitted his own affidavit and deposition testimony, and the affidavits of four former
employees and opt-in Plaintiffs. The Court found that Plaintiff’s deposition testimony established FLSA
violations. First, Plaintiff testified that Defendants gave “Fran Cards” in lieu of paying overtime. Id. at *9.
Although Plaintiff could use the “Fran Card” during a subsequent pay period as a substitution for regularly
worked hours, Defendants would not compensate Plaintiff at an overtime rate for his overtime hours.
Second, Plaintiff was repeatedly pressured by his supervisors, and the President of the school, to achieve
Defendants’ sales goals, but they advised Plaintiff to only put forty hours on his time sheets. Third, despite
Plaintiff’s conversations with his supervisor regarding why he was not being paid overtime, Plaintiff was
advised that he would not be paid his overtime, but that he was still required to reach all of his sales goals.
Finally, the most accurate recording of Plaintiff’s hours worked were handwritten sign in sheets that Plaintiff
filled out upon entering Defendants’ office on a daily basis. The computer-generated time cards only
reflected an accurate number of hours worked during the limited number of weeks Defendants authorized
overtime pay. The Court found that the affidavits of the opt-in Plaintiffs contained similar types of FLSA
violations. Based on this evidence, the Court found that Plaintiff met the lenient burden required at the
notice stage, showing that he and the opt-in Plaintiffs were similarly-situated for the purpose of conditional
certification.

Shim, et al. v. Echosphere, L.L.C., 2010 U.S. Dist. LEXIS 135984 (S.D. Fla. Dec. 20, 2010). Plaintiff, a
technician, brought an action under the FLSA alleging that Defendants failed to provide him overtime
compensation. Plaintiff sought conditional certification for all current and former employees of Defendants
who were technicians and whose primary task was to install and repair satellite television systems. The
Court denied Plaintiff’s motion. The Court found that there were several material dissimilarities between
the putative opt-ins and Plaintiff. The Court noted that although the opt-ins held similar job descriptions
and were subject to similar pay and time-tracking policies to those of Plaintiff, they all worked in varied
locations spanning from New York to California. The Court also found that the alleged violations occurred
during different time periods, with individual claims varying from a few months to a few years. The Court
concluded that it would be required to analyze the work experience and employment policies of each
individual at each location across the country. In addition, the Court reasoned that opt-ins would have
different statutory damages claims, and some might even have liquidated damages claims requiring
additional analysis. The Court further noted that it was unclear whether the opt-ins were subjected to the
same lunch-break policies and practices, whether these polices and practices were established in the
same manner by the same decision-maker, and whether the FLSA violations allegedly experienced by the
opt-ins were sufficiently similar. For these reasons, the Court held that the opt-ins were not similarly-
situated to Plaintiff to justify conditional certification of a nationwide class.

(xii) District Of Columbia Circuit

No reported decisions.

B. Other Federal Rulings Affecting The Defense Of FLSA Collective Action Claims

Throughout 2010, federal courts issued a wide variety of rulings on procedural and substantive matters in
FLSA collective action litigation. Those rulings included notice issues in FLSA collective actions; the
mootness doctrine in FLSA collective actions; individual executive liability in FLSA collective actions;
awards of attorneys’ fees in FLSA collective actions; application of the Twombly pleading standards in
FLSA collective actions; FLSA collective actions for donning and doffing; exemption issues in FLSA
collective actions; discovery in FLSA collective actions; public employee FLSA collective action litigation;
class action litigation over special pay systems; LMRA preemption issues in FLSA collective actions;
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litigation over concurrent state law class claims; communications with class members in FLSA collective
actions; venue issues in FLSA collective actions; standing issues in FLSA collective actions; pay policies
and plans in FLSA collective actions; litigation over the motor carrier exemption in FLSA collective actions;
class arbitration of wage & hour claims; retaliation claims in FLSA collective actions; foreign
employee/guest worker wage & hour class actions; settlement of wage & hour class actions and collective
actions; disqualification of class counsel in wage & hour class actions and collective actions; travel time
issues in wage & hour class actions; amendments to wage & hour class action pleadings; impact of res
judicata, claim splitting, and collateral estoppel in FLSA collective actions; counterclaims in FLSA collective
actions; ERISA tag-along claims in FLSA collective actions; concurrent state law claims in wage & hour
class actions; equitable tolling in FLSA collective actions; remedies in FLSA collective actions; status of
opt-ins in FLSA collective actions; joint employer issues in FLSA collective actions; application of the “first
filed” doctrine in FLSA collective actions; application of the de minimis defense in FLSA collective actions;
Migrant and Seasonal Agricultural Worker Protection Act litigation; multi-district litigation issues;
independent contractor issues in wage & hour class actions; mass joinder issues in wage & hour class
actions; statutory exemptions to FLSA coverage in wage & hour class actions; the impact of individualized
defenses on FLSA collective actions; and use of the All Writs Act in facilitating wage & hour class action
settlements.

(i) Notice Issues In FLSA Collective Actions

Ferrer, et al. v. Raines & Welsh & Sons, Inc., Case No. 09-CV-4309 (S.D.N.Y. Mar. 3, 2010). Plaintiffs,
a group of employees, alleged that Defendants violated the FLSA by failing to pay eligible employees
overtime compensation for all hours worked in excess of forty hours per week. Plaintiffs sought back pay,
double liquidated damages, and attorneys’ fees. Plaintiffs filed motion for conditional certification of their
FLSA collective action and for authorization of notice to be issued to all persons similarly-situated. The
Court granted Plaintiffs’ motion and certified a collective action consisting of all current and former
construction workers and other manual labor employees. The Court ordered that Plaintiffs be allowed to
send a notice in both the English and Spanish languages, along with the consent form to opt-in the case.
The Court further ordered that in addition to mailing the notice, Defendants must post the notice in each
workplace where potential collective action members were employed.

Editor’s Note: Ferrer is a unique but not unprecedented case where the Court directed notice in several
languages, as well as ordering that the notice be posted in the employer’s workplace.

Figueiras, et al. v. Devereux Foundation Inc., 2010 WL 3943632 (N.D. Fla. Oct. 5, 2010). In this
putative collective action for alleged violations of the FLSA, the parties filed cross-motions for clarification
of the Court’s § 216(b) order authorizing notice to similarly-situated case managers. The Court granted
Plaintiffs’ motion and granted Defendant’s motion in part. Defendant sought clarification as to whether it
must post the approved § 216(b) notice at locations at which no case managers worked, how it could
protect the privacy of employees to whom the notice had been sent, and the terminology used in the notice
to describe potential class members. The Court ruled that Defendant must post the § 216(b) notice in each
of its offices, whether case managers were assigned to work there or not; and to protect their privacy,
Defendant could file the list of case managers to whom the notice had been sent under seal along with
their addresses. Defendant also sought clarification as to how long the notice must remain posted at its
offices. Defendant sought to keep the notice posted for 45 days only, whereas Plaintiffs preferred 180
days. Defendant argued that, as the notice specified that potential class members may opt-in within 45
days of the date of the notice, it need not remain posted beyond that time. Plaintiffs argued that the non-
retaliation provision should be available to all employees while this suit was pending, and that keeping the
notice posted for 180 days would better protect the employees. The Court concluded that the opt-in notice
required the class members to opt-in within 45 days, which was between the date of notice (September 20,
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2010), and expiry of the opt-in period on November 4, 2010. Because the parties did not agree on a
proposal to rectify the contradiction between the time period specified to opt-in, the Court determined that
Defendant should post the notice in its offices no later than October 7, 2010, and may remove the notice
posted on November 20, 2010. The Court next found that while the employees continue to be protected by
the non-retaliation provisions of the FLSA after the time to opt-in has passed, the specific language
assuring non-retaliation becomes irrelevant after the time to join the lawsuit has run. Because the parties
did not agree on a proposal to rectify the contradiction between the time period specified in the “No Legal
Effect In Not Joining This Suit” section (concerning the non-retaliation provisions), the Court found that
section should be altered to state this within 60 days from the date of the notice, rather than 90 days.

(ii) The Mootness Doctrine In FLSA Collective Actions

Nash, et al. v. CVS Caremark Corp., 683 F. Supp. 2d 195 (D.R.I. 2010). In an FLSA action for overtime
benefits, Defendants presented Plaintiff and an opt-in with offers of judgment pursuant to Rule 68. The
opt-in accepted the offer, and Plaintiff rejected the offer. Defendants filed a motion to dismiss the suit on
grounds that the Rule 68 offer mooted Plaintiff’s claims. The Court denied Defendants’ motion, finding that
the claims were not mooted. The Court noted that whether a controversy became moot following a Rule 68
offer depended on the factual circumstances, the cause of action, and the procedural status of the claims
at issue. The Court reasoned that four additional parties opted-in to the action after the offer was rejected;
thus, the Court held that there was still an opportunity to certify a collective action. Additionally, the Court
reasoned that allowing Defendants to use Rule 68 as a sword to avoid ever having to face a collective
action would thwart Congress’ preference to avoid multiple lawsuits where numerous employees alleged
FLSA violations. Further, relying upon Sandoz v. Cingular Wireless LLC, 553 F.3d 913, 919 (5th Cir.
2008), the Court stated that the underlying rationale for decisions allowing § 216(b) opt-ins to preserve
jurisdiction was the “relation back” doctrine. Thus, in this case, the Court found that the opt-ins who joined
the case had similar claims “relating back” to the original complaint after Plaintiff rejected the Rule 68 offer,
thereby allowing them to sustain jurisdiction and to seek collective action certification. Id. at 198. The
Court observed that § 216(b) did not require Plaintiff to move for collective action certification when filing
the complaint, and the final ruling on whether the named Plaintiff could maintain a collective action usually
occurred after discovery was complete. Finally, the Court pointed out that FLSA actions were more
vulnerable to manipulation than Rule 23 actions. For a Rule 23 action, filing a complaint tolls the statute of
limitations for all alleged class members, whether they knew of the lawsuit or not; however, in a § 216(b)
case, parties must affirmatively opt-in to toll the limitations period for their claim. The Court observed that
“picking off” Plaintiffs in a § 216(b) case delayed the point at which any collective action could be certified
and lowered the class members’ damages, if they were ultimately successful. The Court concluded that
FLSA opt-ins were more exposed to the erosion and possible expiration of their claims than class members
in a Rule 23 contest. Accordingly, the Court denied Defendants’ motion to dismiss.

(iii) Individual Executive Liability In FLSA Collective Actions

Bauer, et al. v. Singh, et al., 2010 U.S. Dist. LEXIS 128952 (S.D. Ohio Dec. 7, 2010). In this FLSA
collective action, Plaintiffs, a group of former employees, asserted claims for overtime pay, minimum
wages, wage conversion, and retaliation. Plaintiffs filed a motion for summary judgment on their FLSA
claims, which the Court granted in part. Regarding Plaintiffs’ claims seeking minimum wages, the Court
noted that although Defendants conceded that they failed to keep adequate and accurate time records,
Plaintiffs were still required to prove that they, in fact, performed work for which they were improperly
compensated. Plaintiffs submitted estimates of time worked, some of which were corroborated, in part, by
pay records. The Court denied Plaintiffs’ motion with regard to Plaintiff John Bauer, finding that there were
some discrepancies between his testimony and his time records, which left too many unanswered
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questions and credibility concerns to grant summary judgment. In regards to Plaintiffs Jerry Freeze, Mark
Wilson, and Dustin Cassidy, the Court explained that coverage under the overtime provision of the FLSA
applied only to employees engaged in commerce or in the production of goods for commerce, or employed
in an enterprise engaged in commerce or in the production of goods for commerce. The evidence
presented by Plaintiffs only showed that Freeze, Cassidy, and Wilson removed parts from junk vehicles to
fill customer orders and secured other valuable parts in the salvage yard. The Court remarked that these
tasks did not amount to engaging in commerce under the FLSA. The Court also found that Plaintiffs failed
to show that they were employed in an enterprise engaged in commerce or in the production of goods for
commerce. Accordingly, the Court denied the motion with respect to Plaintiffs Freeze, Wilson, and
Cassidy. As part of their motion for summary judgment, Plaintiffs contended that Defendants Sukhvinder
Singh and Rajvinder Singh, in their individual capacities, were “employers” as defined by the FLSA – “an
employer includes any person acting directly or indirectly in the interest of an employer in relation to an
employee” – and, thus, subject to individual liability. Id. at *43. The Court noted that an individual, such as
a corporate officer with operational control, can be deemed to be an employer under the FLSA along with
the business entity itself. An “economic reality test” is used to determine if an individual party is an
employer under the FLSA, and focuses upon who personally made decisions regarding the corporation’s
direction and the degree of an individual’s operational control of significant aspects of the corporation’s
day-to-day functions. Id. at *44. The Court opined that because Rajvinder Singh was not properly made a
party to the action, it would not make any finding with regard to his status as an employer under the FLSA.
Regarding Sukhvinder Singh, Plaintiffs alleged that he was the sole member of the LLC Defendants and
part owner of Defendant Paul’s Auto Sales. The Court found that evidence in the record established that
Sukhvinder Singh was the general manager of the LLC Defendants and co-general manager of Defendant
Paul’s Auto Sales. There was also some testimony that Sukhvinder Singh set pay and terminated
employees. Accordingly, the Court found that Sukhvinder Singh was an employer for purposes of Plaintiffs’
FLSA claims and granted Plaintiffs summary judgment.

Solis, et al. v. Velocity Express, Inc., 2010 U.S. Dist. LEXIS 84973 (D. Ore. Aug. 12, 2010). The U.S.
Secretary of Labor brought a multi-party enforcement action under the FLSA alleging that Defendants
Velocity Express, Inc., a package-delivery company, Vincent Wasik, its former CEO and Chairman, and
Jeffrey Hendrickson, its former COO and President, failed to pay overtime wages to their delivery drivers.
The Secretary subsequently brought a motion for summary judgment relative to the status of Wasik and
Hendrickson as employers under the FLSA. The Court found that the undisputed facts of the case did not
show that Wasik or Hendrickson exercised the kind of economic control over employment relationships at
Velocity Express that gave rise to personal liability under the FLSA. Noting that Hendrickson owned only
0.18% of stock in the company and Wasik owned only 0.85%, the Court stated that these interests did not
come close to showing an ownership interest of the kind that could give a corporate officer economic
control over the corporation. The Court remarked that Wasik’s and Hendrickson’s negligible ownership
interests in Velocity Express strongly suggested that they did not act as FLSA employers. Although Wasik
and Hendrickson were empowered to authorize large corporate expenditures and execute transactions
requiring the corporate seal, the Court determined that such powers had no discernable relationship to day-
to-day employment decisions at Velocity Express. The Court also observed that Wasik’s efforts to keep
Velocity Express in business during times of financial hardship had no relationship with the employment
decisions that led Velocity Express to under compensate its employees. The Court thus concluded that
none of Wasik’s or Hendrickson’s financial powers suggested an economic reality in which either individual
acted directly or indirectly in the interest of an employer in relation to an employee. The Court also found
that the supervisory relationship between corporate officers like Wasik and Hendrickson and the delivery
workers was too attenuated to support personal liability under the FLSA. Citing case law interpreting a
corporate officer’s operational control over the employment relationship, the Court concluded that corporate
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officers in large publicly traded corporations do not become FLSA employers by virtue of their general
authority over the company as a whole. The Court also determined that the key operational employment
decisions at Velocity Express were made at a multitude of management levels and there were at least four
management layers between Wasik and Hendrickson and the delivery drivers who did not receive the
overtime pay. The Court noted that although the record showed that Wasik and Hendrickson exercised
some degree of control over employment decisions by virtue of their supervisory authority, which
necessarily included supervising executives responsible for employment decisions, it contained no
evidence to show that Wasik or Hendrickson used that authority to influence the employment decisions
made by their subordinates. The Secretary emphasized that Wasik and Hendrickson were heavily involved
in the decision to convert employees to independent contractors, as well as overseeing the transition.
Defendants, however, showed that the initial decision to convert employees to independent contractors
was made in 2000, shortly after the merger of Velocity Express’ predecessor corporation, and several of
the merged facilities were transitioned to an independent-contractor model before Wasik and Hendrickson
joined the company. The Court held that, even assuming that a corporate officer’s liability could be
premised on a decision to transition the corporation to an independent contractor model, the record
showed no relationship between Wasik’s role or Hendrickson’s involvement in the independent contractor
transition and the alleged FLSA violations. The Court also held that the record was devoid of evidence
suggesting that Wasik or Hendrickson made a single decision with respect to employee work schedules,
wages, or other day-to-day conditions of employment. Finally, the Court concluded that the control over
the terms and conditions of employment was spread throughout the corporate organization and there was
no evidence that Wasik or Hendrickson personally made a decision that could be traced to the alleged
FLSA violations. Based on this record, the Court denied the Secretary’s motion for summary judgment.

Wagoner, et al. v. DHL Express (USA), Inc., Case No. 09-CV-686 (W.D. Okla. Feb. 17, 2010). In this
FLSA collective action for overtime pay, Plaintiff sought to hold one of the Defendants, Nathan White, liable
as an employer under the FLSA. White filed a motion to dismiss, contending that any and all contacts he
had with Oklahoma were exercised on behalf of either Defendant W&A Cargo Management or Defendant
WHII, L.L.C., and thus those contacts did not provide a legal basis for exercising personal jurisdiction over
him. The Court denied the motion. Because there was no federal statute authorizing nationwide personal
jurisdiction in this case, the Court referred to the Oklahoma long-arm statute, which permits the exercise of
jurisdiction that is consistent with the U.S. Constitution, thereby collapsing the personal jurisdiction analysis
into a due process inquiry. The Court noted that it can exercise personal jurisdiction over a non-resident
party consistent with the due process clause if “minimum contacts” exist between Defendant and the forum
state. Id. at *1. White asserted that as his contacts with Oklahoma were made in his representative
capacity on behalf of either W&A Cargo or WHII, the “fiduciary shield doctrine” precluded the exercise of
jurisdiction over him. Id. at *2. The Court, however, noted that no state case authority in Oklahoma has
ever specifically adopted the fiduciary shield doctrine, and that, as an equitable principle, the fiduciary
shield doctrine is not applied mechanically, and the determination of the appropriateness of its application
requires an analysis of the particular facts of the case. Id. at *2. In light of the FLSA’s expansive definition
of the term employer, the Court concluded that the fiduciary shield should not be applied. The Court found
that Plaintiff presented sufficient evidence to establish that White, in his capacity as a statutory employer
under the FLSA, had sufficient minimum contacts with Oklahoma. Specifically, White was sole owner and
the only corporate officer of Defendant W&A Cargo, and he sold the assets of the business and maintained
a position as a corporate officer in WHII. When W&A Cargo won the bid for the DHL contract, White
inspected DHL’s Oklahoma facilities. White set the employment budget, handled issues regarding wages,
and negotiated and offered different overtime contracts with the union. White visited Oklahoma in 2007,
installed new management for WHII and negotiated contracts with DHL, and also negotiated and signed a
new contract with the union on behalf of WHII. When DHL ceased domestic operations in January 2009,
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WHII ceased operations as well. The Court noted that a similar case, Recinos-Recinos v. Express
Forestry, Inc., 2005 WL 3543722, at *4 (E.D. La. 2005), found that individual executives’ contacts with the
state of Louisiana on behalf of the corporate employer established sufficient minimum contacts by the
individuals that personal jurisdiction could be established. The Court also found that the assertion of
personal jurisdiction over White comported with fair play and substantial justice. The Court concluded that
just as it was not difficult for White to establish and maintain a business in Oklahoma while residing in
Texas, it would not be a substantial burden on him to continue this trial in Oklahoma. Further, the Court
maintained that Oklahoma clearly has an interest in seeing that its residents are paid wages that are due to
them and that out-of-state employers do not exploit its citizens, and that Plaintiff, who worked in Oklahoma,
had an interest in having his claims adjudicated in Oklahoma. The Court thus denied Defendant’s motion
to dismiss.

(iv) Awards Of Attorneys’ Fees In FLSA Collective Actions

Dillworth, et al. v. Case Farms Processing, Inc., 2010 U.S. Dist. LEXIS 20446 (N.D. Ohio Mar. 8,
2010). Plaintiffs, a group of current and former poultry processors at Defendant’s farms, filed a collective
action against Defendant asserting FLSA claims and state law claims under Ohio and North Carolina wage
& hour laws. Plaintiffs alleged that Defendant failed to pay them for time spent donning and doffing their
uniforms. After the class had been conditionally certified and several employees opted-in, and while
discovery was underway, the parties settled upon terms and conditions set forth in a confidential class
action settlement agreement. Plaintiffs and Defendant jointly moved the Court to approve the settlement
agreement as fair and reasonable for the representative Plaintiffs and the opt-in Plaintiffs pursuant to
29 U.S.C. § 216(b) for the proposed Ohio class, and the proposed North Carolina class pursuant to Rule
23(e). The Court granted the joint motion approving the settlement agreement, and held that it was a fair
and reasonable resolution of bona fide disputes under federal and state law. The Court also approved
service awards to the representative Plaintiffs in recognition of their service and the payment of attorneys’
fees as provided in the settlement agreement. With respect to an award to Plaintiffs’ counsel of attorneys’
fees for one-third of the total settlement amount, the Court observed that an attorneys’ fee award must be
reasonable. The Court found the percentage of the fund analysis appropriate in determining attorneys’
fees. The Court relied upon the factors identified by the Sixth Circuit in determining what constituted a
reasonable and fair percentage of the fund, including: (i) the value of the benefit to the class; (ii) society’s
interest in rewarding attorneys who achieve such benefits; (iii) whether the services were undertaken on a
contingent fee basis; (iv) the value of the services on an hourly basis; (v) the complexity of the litigation;
and (vi) the skill of the litigators on both sides. The Court noted that the results achieved for the class
members were exceptional. The individual payments to Plaintiffs represented approximately one-third of
claimed unpaid wages, before deduction of attorneys’ fees and expenses which was well above the 7% to
11% average result achieved for class members. The Court was satisfied that counsel expended
considerable time and effort in litigating and representing the rights of the various class members. The
Court also noted that counsel had the heightened difficulty of navigating a lawsuit that contained both
elements of a FLSA collective action and a Rule 23 class action on state law claims. Finally, the Court
concluded that the proposed one-third fee was part of counsel’s contingent fee agreement, which meant
that counsel bore the risk of receiving no fee if a favorable result was not achieved. The Court found the
amount of the contingency was reasonable.

Khait, et al. v. Whirlpool Corp., 2010 U.S. Dist. LEXIS 4067 (E.D.N.Y. Jan. 20, 2010). Plaintiffs, a group
of service technicians, brought a putative class action under Rule 23 and a collective action under the
FLSA, seeking unpaid overtime compensation, straight time compensation, liquidated damages, interest,
and attorneys’ fees and costs. The parties subsequently reached a settlement agreement. Having
considered the motion for final approval, the motion for attorneys’ fees, the motion for service payments,
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the supporting declarations, and oral argument presented at the fairness hearing, the Court approved
Plaintiffs’ request for attorneys’ fees and reimbursement of expenses. The Court noted that class counsel
did substantial work identifying, investigating, prosecuting, and settling the claims of the named Plaintiffs
and the class members, and demonstrated their commitment to the class and to representing the class’
interests. The Court determined that the amount of fees requested – 33% of the settlement fund – was fair
and reasonable using the “percentage-of-recovery” method. Id. at *22. The Court noted that class counsel
risked time and effort, and advanced costs and expenses, with no ultimate guarantee of compensation.
The Court further found that a percentage-of-recovery fee award of 33% was consistent with Arbor Hill
Concerned Citizens Neighborhood Association v. County of Alban, 493 F.3d 110 (2d Cir. 2007), where the
Second Circuit held that a presumptively reasonable fee takes into account what a reasonable, paying
client would pay. The Court opined that Arbor Hill supported a 33% recovery in a case like the present one
where class counsel’s fee entitlement was entirely contingent upon success. The Court remarked that
adequate compensation for attorneys who advance wage & hour rights furthers the remedial purposes of
the FLSA. The Court reasoned that class counsel’s fee award would compensate them for not only time
and effort already expended, but also for time that they would be required to spend administering the
settlement going forward.

Nipper, et al. v. Lakeland Hotel Investors, Ltd., 2010 U.S. Dist. LEXIS 130909 (M.D. Fla. Nov. 30,
2010). Plaintiff filed a complaint alleging that Defendant failed to pay minimum wage and overtime
compensation in violation of the FLSA. The parties subsequently reached a settlement. Plaintiff’s counsel
then filed a motion seeking attorneys’ fees, which the Court granted in part and denied in part. Defendant
argued that Plaintiff’s counsel performed excessive and unnecessary work. The Court scrutinized
attorney’s fees as directed by the Eleventh Circuit in Silva v. Miller, 307 F. Appx. 349 (11th Cir. 2009). The
Court applied the lodestar approach by multiplying the number of hours reasonably expended by a
reasonable hourly rate to determine attorneys’ fees. In determining the number of hours reasonably
expended, the Court denied attorneys’ fees for initial client consultations, stating that it was excessive and
unnecessary especially in the absence of a pre-suit demand for payment of overdue wages on Plaintiff’s
behalf. Furthermore, the Court observed that most FLSA cases were taken on a contingency basis and
many attorneys provided free initial consultations and fee arrangement discussions. The Court also denied
attorneys’ fees for legal research because it was excessive, unnecessary, and overlapped between various
attorneys working on a simple FLSA case. The Court found that the hours allocated to legal research were
inappropriate because no hearings were held, no dispositive motions were filed, and the case was pending
for less than six months before a settlement was reached. The Court additionally declined to award
attorneys’ fees for non-legal tasks such as drafting e-mails to opposing counsel, preparing spreadsheet
formulas, conferencing with a paralegal regarding data entry, and receipt and review of documents. The
Court also declined to award attorneys’ fees for Plaintiff’s unsuccessful attempt to pursue discovery.
Although Plaintiff’s counsel contended that they spent 1.7 hours drafting the complaint, the Court reduced it
to 1 hour because it was a boilerplate FLSA complaint with no detailed allegations, and because of
counsel’s level of experience in handling FLSA cases. The Court also determined that less hours were
spent on a motion for an extension and for preparing responses to the interrogatories than what counsel
claimed. Furthermore, the Court considered counsel’s claim of 10.9 hours for a mediation conference
excessive, and reduced the time to 6 hours. Doubting that a motion to amend was even necessary
because it was filed after the settlement, the Court awarded only .3 hours for the preparation of the motion
to amend. The Court allowed this compensation only because Defendant did not object to the time entries
and because the amendment motion induced Defendant to comply fully with the terms of the settlement.
The Court also determined that 5.2 hours claimed for drafting Plaintiff’s fee petition was excessive and
allowed only 1 hour, stating that counsel had filed numerous fee motions and this one was nothing out of
the ordinary. The Court also stated that counsel had failed to convince the Court that his requested hourly
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rate of $340 was reasonable because he did not file an expert report to support his fee application and the
only direct evidence submitted was an order in a different case that found counsel’s rate to be justified at
$325. Further, the Court held that counsel entirely failed to support the rates requested by his associates
and paralegal, and therefore reduced the hourly rate of the first associate from $225 to $145, the second
associate from $175 to $112, and the paralegal from $125 to $50. Id. at *14-15.

Editor’s Note: Though not an FLSA collective action or a wage & hour class action, the ruling in Nipper is
excellent support for employers fighting excessive fee petitions brought by Plaintiff’s counsel.

Roldan, et al. v. Pure Air Solutions, Inc., 2010 U.S. Dist. LEXIS 12779 (S.D. Fla. Jan. 29, 2010).
Pursuant to an award for unpaid minimum wages in a collective action seeking overtime wages under the
FLSA, Plaintiff, a former air-conditioning technician working for Defendant, filed a motion for an award of
attorneys’ fees and costs, arguing that he was a prevailing party and entitled to a statutory award under the
FLSA. Defendant argued that given the nature of prosecution and limited success involved, Plaintiff should
not be deemed a prevailing party. The Court found in favor of Plaintiff and concluded that an award of
attorneys’ fees is mandatory upon achieving some level of recovery under the FLSA. The Court referred to
Sahyers v. Prugh, Holliday & Karatinos, P.L., 560 F.3d 1241 (11th Cir. 2009), which restated the general
principle that a prevailing FLSA Plaintiff is entitled to an award of reasonable attorneys’ fees and costs, and
the plain statutory language of § 216(b) of the FLSA, which provides that attorneys’ fees are an integral
part of available damages in FLSA cases. The Court next applied the lodestar method for calculating the
fees. In determining reasonable hourly rates, the Court found that rates included in the affidavits of
Plaintiff’s counsel were fair, reasonable, and within customary hourly rates charged for similar FLSA cases.
Defendant, however, disputed the amount of hours reasonably expended by Plaintiff’s counsel by arguing
that most of the hours incurred were excessive and unreasonable given the limited level of recovery. The
Court opined that supporting materials established that amount of hours incurred was reasonable.
Defendant also argued that use of two attorneys at various points in the litigation was unnecessary and
thus required reduction in the amount of hours claimed. The Court opined that the appearance of two
attorneys was not necessarily problematic and noted that the amount of hours billed were not so excessive
or cumulative that it warranted the Court to undertake an item-by-item reduction. The Court held that a
reduction in the lodestar based upon the limited success obtained would adequately address Defendant’s
objections to the specific number of hours charged by the two lawyers who litigated on behalf of Plaintiff.
The Court noted that the gross lodestar calculation was an award of $21,450, and the amount actually
requested in the motion – $18,010.50 – was based on a higher billable rate, with a 25% reduction in the
number of hours billed based upon the recognition that Plaintiff prevailed only on the minimum wage claim.
The Court found that Plaintiff’s proposed 25% reduction to the number of hours expended did not
recognize the limited level of recovery that Plaintiff’s counsel achieved in the case. Plaintiff argued that an
attorney’s failure to obtain every dollar sought in relief did not automatically lead to reduction of modified
lodestar amount. Although the Court agreed with Plaintiff, it concluded that a reduction in the lodestar
under the circumstances was warranted. The Court exercised its discretion, reduced the lodestar by 85%,
and awarded $3,217.50.

Scott, et al. v. City Of New York, 2010 U.S. App. LEXIS 24538 (2d Cir. Dec. 1, 2010). Plaintiffs
prevailed in a collective action and subsequently filed a petition seeking attorneys’ fees. Plaintiffs’ counsel
applied for $2,035,867.50 in fees, based upon an hourly rate of between $750 and $1,000, and attached a
96-page time entry sheet totaling his compensable time. Suspecting multiple errors in the entries and in
absence of contemporaneous time records, the District Court awarded Plaintiffs’ counsel 25% of the fees
that he sought, calculating the fees based on an hourly rate of $550. Defendant appealed the order,
asserting that failure to keep contemporaneous time records served as a complete bar to recovery of
attorneys’ fees available under federal law, and Plaintiffs’ counsel cross-appealed, challenging the hourly
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rate set by the District Court. The Second Circuit vacated the District Court’s order granting the fees, and
remanded the case for further proceedings. Citing New York State Association for Retarded Children, Inc.
v. Carey, 711 F.2d 1136 (2d Cir. 1983), the Second Circuit noted that applications for attorneys’ fees
should be supported by contemporaneous time records and that the records were mandatory and a
prerequisite for the award of fees. The Second Circuit, however, also noted that it had given District Courts
the limited discretion to make exceptions to this general rule, such as when counsel had maintained at
least some contemporaneous records. Further, the Second Circuit opined that an award of fees might be
warranted even in the total absence of contemporaneous records, such as where the records were
destroyed by fire or rendered irretrievable by a computer malfunction; however, the circumstances
justifying such an exception would have to be found by the District Court and laid out in sufficient detail to
permit review of the justification on appeal. While it thought it was likely the District Court had factors such
in mind that provided the necessary justification, the Second Circuit found that the District Court had not
made any finding of facts justifying an exception. Therefore, as it was unable to determine whether the
District Court abused its discretion, the Second Circuit remanded the case to the District Court to make the
necessary findings of fact to clarify its decision.

(v) Application Of The Twombly Pleading Standards In FLSA Collective Actions

Anderson, et al. v. Blockbuster Inc., 2010 U.S. Dist. LEXIS 53854 (E.D. Cal. May 4, 2010). Plaintiff, a
former shift supervisor, brought a class action seeking overtime compensation, pay for all rest periods,
reimbursement for all costs, minimum wages, and complete and accurate wage statements. Plaintiff then
filed a first amended complaint (“FAC”) alleging eight causes of action for violations of various provisions of
the California Labor Code. Defendant filed a motion to dismiss the FAC, which the Court granted with a
leave to amend the complaint. The Court noted that Plaintiff merely alleged in his FAC that Defendant
willfully failed to pay overtime, minimum wages, all wages due within any time period permissible by
California Labor Code, and wages to the employees who were no longer employed by Defendant within 72
hours of their leaving Defendant’s employment. The Court found that because Plaintiff failed to state when
or how Defendant failed to pay the required wages, these conclusory allegations did not meet the minimum
pleading requirements set out in Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), and therefore failed
to state plausible claims. The Court reasoned that FAC did not meet the standard to withstand a motion to
dismiss, as Plaintiff had not plead sufficient factual content to allow the Court to make a reasonable
inference that Defendant was liable for the claims alleged by Plaintiff. The Court noted that Plaintiff, in his
opposition to the motion to dismiss, did not rebut Defendant’s argument that allegations concerning class
claim were insufficiently plead. The Court opined that the FAC should have alleged more specific facts
about Plaintiff, and not about the class in its entirety. Plaintiff requested that if the Court granted
Defendant’s motion, then he should be given leave to amend to the extent of the pleading deficiency, which
could be remedied by mere inclusion of additional factual detail in the operative complaint. The Court
opined that leave to amend could only be denied when the deficiencies of the complaint could not be cured
by amendment, and thus granted Plaintiff leave to amend his FAC.

Castillo, et al. v. Cox Communications, Inc., et al., No. 10-CV-1622 (S.D. Cal. Sept. 9, 2010). Plaintiff
filed a class action alleging that Defendants’ payroll practices violated the California Labor Code, the
Business and Professions Code, and certain Industrial Welfare Commission wage orders. Defendants filed
a motion to dismiss, arguing that Plaintiff’s causes of action lacked the specificity required by Rule 8. The
Court denied Defendants’ motion. The Court concluded that the complaint was sufficient under the
standard set forth in Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007). The Court found that
Plaintiff’s allegations were adequate, provided Defendants with notice of the claims against them, and
presented sufficient factual allegations to raise Plaintiff’s right to relief above the speculative level. The
Court also rejected Defendants’ argument that Plaintiff’s class allegations should be stricken, stating that it
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is a rare practice to strike class allegations at the pleading stage, and the class allegations should be
allowed to be developed through discovery. Thus, given that Defendants were on notice of Plaintiff’s class
allegations, the Court concluded that Defendants’ motion to strike was premature. On this basis, the Court
denied Defendants’ motion.

DaCosta, et al. v. Prudential Insurance Company Of America, 2010 U.S. Dist. LEXIS 120511 (E.D.N.Y.
Nov. 12, 2010). In this putative class action alleging violations of ERISA, the Court partly granted and
partly denied Defendant’s motion to dismiss. Plaintiffs were insured under Defendant’s long-term disability
policies and Defendant, on finding that Plaintiffs were no longer disabled, terminated their benefits. Each
Plaintiff commenced an administrative appeal of Defendant’s action. Defendant denied Plaintiffs’ appeal
and informed Plaintiffs that they could file a second appeal to Defendant’s appeals review unit for a final
decision, or could file a lawsuit under ERISA. Defendant also informed Plaintiffs that they were entitled to
receive access to all documents and information relevant to their claims. Plaintiffs filed a class action
under ERISA and alleged that Defendant failed to provide them with copies of their claims and sufficient
information to make a decision about filing the second appeal. Plaintiffs specifically alleged that Defendant
procedurally violated ERISA by not providing sufficient information about the voluntary appeal process.
The Court found that Plaintiffs had statutory standing, noting that Plaintiffs were seeking to enjoin an act
that violated ERISA, and the alleged deprivation of a right to obtain sufficient information created
constitutional standing. While Defendant contended that Plaintiffs lacked standing because the injunctive
relief was prospective, and could not remedy the legal deprivation they already incurred, the Court noted
that one of the named Plaintiffs never dropped the Defendant’s policy, and therefore that Plaintiff could
suffer another disability, and this standing sufficed for the class. Although Defendant informed Plaintiffs
that pursuing a voluntary appeal would not affect their rights to benefits under the plan, the Court noted that
Defendant’s information packet did not tell Plaintiffs that, in processing voluntary appeals, Defendant used
the same decision-maker and physicians who handled the original appeal. The Court therefore denied
dismissal of Plaintiffs’ claim to the extent that they challenged Defendant’s failure to provide sufficient
information concerning the voluntary appeal process. The Court, however, granted Defendant’s motion to
dismiss Plaintiffs’ claim concerning how Defendant substantively conducted voluntary reviews. The Court
agreed with Defendant that ERISA covered only mandatory appeals and therefore held that Plaintiffs’ claim
failed insofar as they contended that ERISA required a full and fair review on any appeal the insurer
offered. The Court noted that the plain statutory language of 29 U.S.C. § 1133(2) supported the conclusion
that ERISA required only a single mandatory review, and nothing in the text supported a view that every
review an insurer offered must be full and fair. The Court also distinguished the present action from Cook
v. New York Times Co. Long-Term Disability Plan, 2004 WL 203111 (S.D.N.Y. 2004), which held that the
second and third voluntary appeals fell under ERISA. The Court noted that Cook’s holding was based on
the finding that the insurer failed to offer an ERISA-compliant full and fair review on the initial ERISA-
mandated appeal and thus the insurer in Cook never conducted an ERISA-compliant appeal in the first
place. The Court found that, unlike in Cook, Plaintiffs herein did not dispute that Defendant’s mandatory
review was full and fair, and otherwise complied with ERISA. The Court stated that voluntary appeals
provide an additional avenue for the insured to seek relief before turning to expensive litigation, and
because voluntary appeals toll the statute of limitations, they also limit the harm that unsuccessful
appellants might incur in undertaking them. The Court thus concluded that it did not make any sense to
discourage ERISA plan providers from offering voluntary appeals, even if those appeals lacked ERISA
safeguards.

Hadjavi, et al. v. CVS Pharmacy, Inc., Case No. 10-CV-4886 (C.D. Cal. Sept. 22, 2010). Plaintiffs, a
group of pharmacists, brought an action against Defendants, alleging adverse employment actions under
various California statutes including the California Labor Code. Plaintiffs alleged that they suffered adverse
employment actions, up to and including termination, for refusing to violate the law by dispensing
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prescriptions in excess of what was prescribed by a licensed physician, and for reporting and protesting
Defendants’ illegal wage & hour practices and working conditions. Defendants brought a motion to dismiss
and motion to strike. Defendants contended that Plaintiffs’ allegations fell short of the “plausibility”
requirement established by Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007). The Court granted
Defendants’ motion to dismiss Plaintiffs’ claim for failure to pay all wages earned at least semi-monthly.
While Plaintiffs argued that Defendants failed to pay all wages earned at least twice each month in violation
of California Labor Code § 204, and thus they were entitled for all wages together with interest pursuant to
Labor Code § 218.6 and civil penalties, the Court found that that Labor Code § 204(a) deals solely with the
timing of wages and not whether the wages were paid. As Plaintiffs did not allege that Defendants failed to
maintain two regular pay days each month according to Labor Code § 204(a), the Court granted
Defendants’ motion. The Court also granted Defendants’ motion to dismiss as to Plaintiffs’ claim for
conversion and theft because Plaintiffs failed to allege a specific sum capable of identification. Plaintiffs
alleged that Defendants refused to pay wages due, interfered with Plaintiffs’ right to own and possess their
wages, and unlawfully and intentionally took and converted Plaintiffs’ property for their use. Plaintiffs
contended that the amount of withheld wages could be ascertained after reviewing their information and/or
Defendants’ records, but the Court concluded that Plaintiffs failed to provide any such amount and only
made a generalized claim for withheld wages. Finally, the Court granted Defendants’ motion to strike all
non-restitutionary forms of remedies sought by Plaintiffs, including restitution affected by unfair competition,
restitution from unpaid wages and/or overtime, restitution from unpaid premium wages, disgorgement of
Defendants’ profits obtained on behalf of the general public, restitution of all funds which should have been
paid as civil penalties or other penalties, and reasonable attorneys’ fees. The Court opined that Plaintiffs’
only proper forms of relief under the Unfair Competition Law (“UCL”) were those that were restitutionary or
injunctive in nature. Noting that restitution under the UCL means the return of money to those persons
from whom it was taken or who had an ownership interest in it, the Court found that Plaintiffs did not
provide sufficient facts to establish that civil penalties were restitutionary. The Court also opined that
Plaintiffs failed to demonstrate their previous ownership interest regarding civil penalties. The Court also
noted that Plaintiffs’ request for disgorgement of profits obtained on behalf of the general public was non-
restitutionary and thus impermissible under the UCL.

Harding, et al. v. Time Warner, Inc., 2010 U.S. Dist. LEXIS 5896 (S.D. Cal. Jan. 26, 2010). Plaintiff, on
behalf of himself and all others similarly-situated, brought an action claiming pay violations under the FLSA,
the California Labor Code, and the California Business and Professions Code. Plaintiff alleged that
Defendant engaged in a practice of calculating overtime pay incorrectly, failed to keep accurate records of
the hours worked by the employees, and retained an electronic timekeeping system which altered the
recorded worked time by rounding the time to the nearest 15 minutes. Defendant filed a motion to dismiss,
contending that Plaintiff failed to include allegations showing that he was actually harmed by any policy,
practice, or act of Defendant. Specifically, Plaintiff failed to allege that he actually worked overtime, that he
received less than all wages due and owing to him, that his own time records and wage statements were
inaccurate, or that he failed to receive any amounts owed to him upon discharge. Plaintiff asserted that
Defendant was asking the Court to make evidentiary presumptions rather than considering all pleaded
facts to be true. The Court disagreed with Plaintiff, and based on Bell Atlantic v. Twombly, 550 U.S. 544
(2007), concluded that Plaintiff failed to plead “enough facts to state a claim to relief that was plausible on
its face.” Id. at *9. The Court found that Plaintiff’s allegations that Defendant failed to pay and properly
calculate overtime and did not keep records of employee work hours were conclusions and could not be
considered as assumptions of truth. The Court noted that under Twombly, Plaintiff’s allegations were
insufficient to satisfy the required pleading standards, and did not plausibly suggest a violation of the FLSA
or California law without actually showing that Defendant’s practices resulted in Plaintiff and other
employees being underpaid. Finally, the Court found that that the complaint contained no factual
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allegations indicating when and where Plaintiff was employed by Defendant – a minimal requirement
necessary to enable Defendant to frame a response to an FLSA complaint. Accordingly, the Court
concluded that that Plaintiff’s complaint failed to meet the pleading standards of Rule 8 and thus, dismissed
it without prejudice.

King, et al. v. Heritage Enterprises, Inc., 2010 U.S. Dist. LEXIS 87708 (C.D. Ill. Aug. 25, 2010).
Plaintiff, a licensed practical nurse, brought a collective action, alleging that Defendant failed to pay for all
hours worked and overtime wages in violation of the FLSA. Defendant filed a motion to dismiss Plaintiff’s
complaint, which the Court denied. Plaintiff alleged that she and other hourly employees were regularly
required to work during meal breaks uncompensated, and accordingly they worked in excess of forty hours
per week but were not paid overtime. Plaintiff argued that the meal periods were actually compensable
work time as employees were not relieved of their duties during these meal periods. The Court held that
Defendant was liable for unpaid overtime if Plaintiff could establish these allegations. Defendant, however,
argued that Plaintiff’s complaint was too vague to provide the notice required by Rule 8. The Court
disagreed, finding that Plaintiff’s allegations put Defendant on notice because Plaintiff identified: (i) the
period she worked for Defendant; (ii) the specific illegal practice that formed the basis of her claim; and (iii)
that Defendant applied the same policies at all the facilities that it operated. The Court further held that the
details and sufficiency of the claim could be developed during discovery. Defendant also argued that
Plaintiff failed to state a claim as the practice of automatically deducting thirty minutes from an employee’s
workday for meals was a legal practice. Defendant attached advisory opinions from the U.S. Department
of Labor to support its contention. The Court rejected Defendant’s argument, noting that the issue here
was whether employers required employees to work during meal breaks and not the automatic deduction
method of timekeeping. The Court held that the automatic deduction system might be acceptable as long
as employees did not work during meal breaks, but they must be paid appropriately if they actually worked
during meal breaks. The Court then noted that Plaintiff had admitted that the practice of automatically
deducting thirty minutes for meal breaks was eliminated in 2008. Plaintiff, however, alleged that she and
other hourly employees were required to clock out for thirty minutes irrespective of whether they took the
full thirty minutes for lunch. The Court held that these allegations, if true, indicated that Plaintiff and other
employees were still required to work during meal breaks, even after Defendant changed its policies in
2008. The Court held that Defendant would be liable even after the change in timekeeping policies.
Finally, Defendant argued that Plaintiff’s counsel was filing similar lawsuits throughout the country against
hospitals and other health care facilities. Defendant argued that Plaintiff’s complaint contained some
language that her counsel used in complaints in other actions. The Court held that the similarity of
Plaintiff’s complaint with allegations in complaints filed in other actions was irrelevant as the issue of
whether Plaintiff stated a claim. For these reasons, the Court denied Defendant’s motion to dismiss.

Lang, et al. v. DirecTV, Inc., 2010 U.S. Dist. LEXIS 83217 (E.D. La. Aug. 13, 2010). Plaintiffs, a group of
satellite television technicians who installed DirecTV products to customers’ houses, brought an action
alleging that Defendants failed to pay minimum wage and overtime wage, in violation of the FLSA and
Louisiana wage & hour laws. Plaintiffs alleged that Defendants failed to record, pay, or deduct wages for
time actually worked. Plaintiffs contended that these uncompensated hours included time worked before
the first and after the last customer visit of the day, travel time, and meal periods during which work was
performed. Plaintiffs also alleged that Defendants failed to calculate the applicable overtime rate properly.
Plaintiffs further alleged that Defendants engaged in a charge-back scheme in which they improperly
withheld certain amounts from Plaintiffs’ pay. Aside from the FLSA and the state wage & hour laws,
Plaintiffs also alleged that, under state tort law, Defendants’ failure to pay them the proper amounts
constituted negligence, misrepresentation, and acts of dominion over Plaintiffs’ property. Plaintiffs
originally brought suit in the state court, which Defendants removed. Plaintiffs moved to remand their state
law claims to state court, and Defendants moved to dismiss the FLSA claims and the state law fraud
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claims. The Court denied Plaintiffs’ motion to remand, and granted in part Defendants’ motion to dismiss.
At the outset, the Court noted that the removal of the FLSA claims to the federal court was proper, and
because of the presence of a federal claim, it had original jurisdiction over the entire action. Accordingly,
the Court found removal of both the federal and state law claims was proper under 28 U.S.C. § 1441.
Although Plaintiffs did not question that the Court may exercise supplemental jurisdiction over the state
claims under § 1367(a), they nevertheless contended that the Court should exercise its discretion to
remand their state claims under § 1441(c) and should decline supplemental jurisdiction under § 1367(c).
The Court noted that in order for remand to be proper under § 1441(c), the claim must be: (i) a separate
and independent claim or cause of action; (ii) joined with a federal question; (iii) otherwise non-removable;
and (iv) a matter in which state law predominates. The Court found that Plaintiffs’ state law claims were
not separate and independent from their FLSA claims because they alleged the same wrong – a charge-
back scheme in which Defendants made improper deductions from Plaintiffs’ pay. As to § 1367(c)(2), the
Court remarked that Plaintiffs’ state law claims did not substantially predominate over their federal claims.
Plaintiffs also argued that the Court should decline to exercise supplemental jurisdiction over their state law
claims because there were different procedures for aggregating class members in an FLSA collective
action and in a Rule 23(b)(3) class action. The Court observed that although the opt-in procedures for a
collective action under the FLSA differed from the opt-out procedures of Rule 23(b)(3), it did not justify
remanding Plaintiffs’ state law claims. The Court found that if the FLSA collective action and the state law
class action were severed from each other, numerous practical difficulties – including, discoveries in two
cases and the potential for a ruling in one case having a preclusive effect in the other – made the remand
of state claims to state court inappropriate. In support of their motion to dismiss, Defendants argued that
Plaintiffs did not adequately plead that they were employees of Defendants, which was necessary to
recover under the FLSA. The Court noted that Plaintiffs had alleged in their complaint that they were
employees of Defendants DirecTV, JP&D Digital Satellite Systems, Inc., and Modern Day Satellite. The
Court also noted that Plaintiffs made allegations that were relevant to the factors used by the Fifth Circuit to
determine employment status. Id. at *21. Therefore, the Court ruled that Plaintiffs’ allegations were a
sufficient basis upon which a plausible inference of employment could be made; therefore, the Court
refused to dismiss Plaintiffs’ FLSA claims. Defendants also sought dismissal of the collective action claims
under the FLSA, contending that Plaintiffs had not adequately pled facts that showed that they were
similarly-situated to the potential class members. The Court applied the three factor test specified in
Lusardi v. Xerox Corp., 118 F.R.D. 351 (D.N.J. 1987), to determine whether Plaintiffs were similarly-
situated, including: (i) the extent to which the employment settings are similar or disparate; (ii) the extent to
which any defenses that an employer might have are common or individualized; and (iii) general fairness
and procedural considerations. The Court noted that Lusardi was decided after the class was conditionally
certified, while in this case Plaintiffs had not yet moved for certification. Therefore, the Court ruled that the
motion to dismiss was premature. The Court remarked that Plaintiffs’ allegations were not uniquely
personal or obviously unsuited to a collective action, and that they sufficiently pled that they were similarly-
situated to potential collective action members. Accordingly, the Court refused to dismiss Plaintiffs’
collective action claims.

Pytelewski, et al. v. Costco Wholesale Corp., Case No. 09-CV-2473 (S.D. Cal. July 14, 2010). Plaintiff,
on behalf of herself and all others similarly-situated, brought an action under the FLSA and the California
Labor Code, alleging that Defendant failed to pay minimum wages and required overtime wages. The
Court dismissed Plaintiffs’ first and second causes of action for the FLSA violations based on a failure to
pay minimum wages and overtime pay. Plaintiffs did not oppose Defendant’s motion to dismiss concerning
the minimum wage claim. Defendant argued that Plaintiffs failed to assert facts to support their overtime
claim because they failed to plead the number of weekly hours they worked, their weekly compensation, or
the number of hours they purportedly worked off the clock. Defendant contended that Plaintiffs could not
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have worked in excess of 40 hours per week, because the complaint alleged that seven Plaintiffs were
part-time employees. Defendant relied on Zhong v. August Corp., 498 F. Supp. 2d 625, 630 (S.D.N.Y.
2007), where the complaint failed to state a claim for overtime violations because of an internal
contradiction in the complaint relating to the amount of hours worked. The Court reasoned that the
complaint’s characterization of seven Plaintiffs as part-time employees was inconsistent with the
complaint’s allegation that Defendant required all Plaintiffs to work in excess of 40 hours per week at all
relevant times. Accordingly, the Court granted Defendant’s motion to dismiss, finding that Plaintiffs failed
to raise their right to overtime pay above the speculative level required by Bell Atlantic Corp. v. Twombly,
550 U.S. 544 (2007).

Smith, et al. v. Pizza Hut, Inc., 694 F. Supp. 2d 1227 (D. Colo. 2010). Plaintiffs, a group of pizza delivery
drivers, brought an action alleging that Defendant had a policy and practice of not reimbursing its delivery
drivers for automobile costs, uniform purchases and maintenance, and other job-related expenses resulting
in the delivery drivers being paid less than the minimum wage under the FLSA and the Colorado Minimum
Wage of Workers Act (“CMWWA”). Plaintiffs also alleged that Defendant did not pay the cost of
purchases, maintenance, and cleaning of uniforms and special apparel worn by the delivery drivers as
required by CMWWA. Defendant filed a motion to dismiss Plaintiffs’ complaint on the grounds that
Plaintiffs failed to plead sufficient facts supporting their claims for: (i) violation of the FLSA’s record-keeping
requirement; (ii) failure to reimburse employees for uniform and special apparel purchases, laundering,
cleaning, and maintenance; and (iii) the required attire was a uniform. Plaintiffs maintained that their
complaint was sufficient under the “short and plain statement” standard required by Rule 8(a)(2). The
Court disagreed, and granted the motion to dismiss for failure to comply with standards established in
Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009), and Bell Atlantic Corp. v. Twombly, 550 US 544 (2007). The
Court found that the complaint lacked clarity because it was unclear if Plaintiffs were alleging record-
keeping claims under the FLSA and the CMWWA. Although Plaintiffs clarified in their opposition to
Defendant’s motion that they were neither alleging a record-keeping cause of action nor seeking damages
for such a claim, the Court observed that Plaintiffs should have provided a clear notice of the claims at
issue in their complaint and not in the ancillary pleadings such as a brief in opposition to a motion. The
Court also observed that the complaint also suffered from conclusory allegations. The Court remarked that
in Count III, Plaintiffs did not plead facts to show that they were required to purchase “uniforms” as the term
is defined under the FLSA and the CMWWA. Rather, Plaintiffs stated that they were required to wear
“black dress pants” and “restaurant-quality non-slip shoes,” which the Court opined did not constitute a
“uniform.” Id. at 1230. Further, the Court observed that Plaintiffs did not allege facts that could plausibly
show Defendant was required to pay for laundering and maintenance under the FLSA and the CMWWA.
Plaintiffs simply alleged that Defendant failed and refused to pay the cost of purchase, maintenance, and
cleaning of these uniforms and special apparel items. However, under FOH § 30c12(b)(1) and 30c12(b)(2)
and 7 Colo. Code Regs. § 1103-1, employers are only required to reimburse employees for the
maintenance and cleaning of uniforms if the uniforms require some kind of special treatment, i.e., dry-
cleaning. Finally, the Court observed that Plaintiffs’ allegation that Defendant’s failure to provide
reimbursements brought their wages below the legal minimum wage did not allege their hourly wages, time
spent on delivering pizzas, pre-delivery reimbursements, or any other facts that would allow an inference
that they actually received less than minimum wage. Accordingly, the Court dismissed the complaint
without prejudice, and permitted Plaintiffs to file an amended complaint.

Studley, et al. v. Alliance Healthcare Services, Inc., Case No. 10-CV-67 (C.D. Cal. Sept. 30, 2010).
Plaintiff, a former employee, brought a wage & hour class action alleging that Defendant violated the
California Labor Code and the California Business and Professions Code (“UCL”). After the Court
dismissed Plaintiff’s first amended complaint (“FAC”) with a leave to amend, Plaintiff filed his second
amended complaint (“SAC”). Defendant filed a motion to dismiss the SAC and/or strike. Citing Bell
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Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007), Defendant contended that the allegations in Plaintiff’s
SAC fell short of the “plausibility” requirements. Id. at 1. The Court observed that Plaintiff’s FAC had set
forth the statutory elements underlying his causes of action, but failed to plead adequate factual
allegations. In the SAC, Plaintiff set forth the factual allegations sufficient to put Defendant on notice as to
Plaintiff’s claims and permit Defendant to begin discovery. The Court found that Plaintiff sufficiently alleged
in SAC that Defendant failed to provide meal and rest periods, with an example of an allegedly “typical”
workday and illustrated how the job duties were different from other asserted class members, which
inhibited their ability to enjoy full meal and rest periods. Id. at 3. Defendant argued that recovery for
alleged damages was not permissible prior to February 2009, when Defendant began a policy requiring
employees to transmit procedure logs after clocking out. Plaintiff alleged that he was directed to comply
with the policy in January 2007, which deprived him of legally entitled wages, which the Court found was
sufficient to withstand a motion to dismiss. Plaintiff also supplemented the factual allegations in the SAC to
the effect that Defendant systematically applied erroneous formulas when calculating regular rates of pay,
and as a result, Defendant failed to pay accurate overtime wages and meal and rest period premium
wages. Defendant contended that Plaintiff misinterpreted California law regarding calculation of wages.
The Court opined that this dispute could be resolved on a motion for summary judgment, and not at the
pleadings stage. Plaintiff further alleged that Defendant knowingly and intentionally failed to provide
accurate wage statements, Defendant deprived him of full meal and rest periods, required him to work off-
the-clock, and miscalculated his wages. The Court observed that Plaintiff’s allegations were sufficient
where he alleged that he (along with other employees) was not immediately paid all earned and unpaid
wages upon his discharge, and an additional payment he received later was incomplete. Plaintiff alleged
that he exhausted required administrative remedies concerning his claims for civil penalties under the
California Labor Code Private Attorneys’ General Act by submitting written notice of his claims to
California’s Labor and Workforce Development Agency (“LWDA”), and subsequently he received a notice
that the LWDA did not intend to investigate his allegations. Defendant argued that the notice was deficient
because the SAC alleged new facts, theories, and claims never asserted in the written notice to the LWDA.
The Court opined that this defense was more appropriately resolved on a motion for summary judgment.
Finally, the Court concluded that Defendant’s challenges to the types of damages that Plaintiff sought in
the SAC were also issues to be determined at the summary judgment stage.

Toy, et al. v. TriWire Engineering Solutions, Inc., 2010 U.S. Dist. LEXIS 90443 (N.D. Cal. Sept. 1,
2010). Plaintiffs, a group of former cable technicians, brought a class action alleging that Defendants
engaged in unlawful business practices and denied them overtime pay in violation of California’ Labor
Code and Business and Professions Code (“UCL”). Defendants filed a motion to dismiss the complaint
pursuant to Rule 12(b)(6), contending that the first amended complaint (“FAC”) and the proposed second
amended complaint (“SAC”), both failed to allege any facts regarding Plaintiffs’ employment and how
Defendants violated Plaintiffs’ rights under the labor laws. The Court granted Defendants’ motion to
dismiss and granted Plaintiffs leave to file another amended complaint. In reaching its decision, the Court
relied on Bell Atlantic v. Twombly, 550 U.S. 544, 555 (2007), which stated that to overcome a 12(b)(6)
motion, Plaintiffs “must allege facts sufficient to raise a right to relief above the speculative level.” Id. at *4.
The Court found that while the proposed SAC contained more allegations regarding the types of alleged
labor violations, it did not contain any facts specific to the two named Plaintiffs aside from their dates of
employment and job titles. Thus, the Court granted Defendants’ motion to dismiss, but granted Plaintiffs
leave to amend the complaint to include specific allegations of misconduct with respect to the named
parties.

Whitaker, et al. v. Countrywide Financial Corp., et al., 2010 U.S. Dist. LEXIS 122319 (C.D. Cal. Nov. 1,
2010). Plaintiffs, a group of current and former employees, filed an action against Defendants, alleging
failure to pay minimum and overtime wages in violation of the FLSA and the California Labor Code.
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Defendants filed a motion to dismiss, arguing that none of the Plaintiffs’ claims satisfied the pleading
requirements of Rule 8. The Court denied Defendants’ motion to dismiss on the basis that the claims were
adequately plead under the standards set forth in Bell Atlantic Co. v. Twombly, 550 U.S. 544 (2007). The
Court found that with respect to both their state and federal wage & hour claims, Plaintiffs alleged that they
were required to perform certain tasks before clocking-in and after clocking-out and that Defendants were
required to compensate class members for the time spent performing those tasks at overtime rates.
Further, Plaintiffs alleged that Defendants failed to calculate properly the overtime rate, and provided
wages in the form of checks that did not contain either a detachable stub or separate document containing
the total hours worked by the employee. Thus, the Court concluded that Defendants were given fair notice
of plausible state and federal claims against them pursuant to Twombly, and denied Defendants’ motion to
dismiss.

(vi) FLSA Collective Actions For Donning And Doffing

Adair, et al. v. Conagra Foods, Inc., Case No. 09-CV-18 (W.D. Mo. Dec. 2, 2010). Plaintiffs, a group of
hourly laborers, brought an FLSA collective action against Defendant. Plaintiffs alleged that Defendant
failed to compensate them for: (i) time spent donning, doffing, and washing at the beginning and end of the
day, (ii) time spent walking to a workstation after donning or from a workstation before doffing, and (iii) time
spent donning, doffing, and washing during the workday. Defendant’s filed a motion for summary
judgment, which the Court granted in part and denied it in part. The Court noted abundant case authority
that time spent donning and doffing was not compensable if two conditions were met: (i) the items being
donned and doffed were “clothes,” and (ii) there was a “custom or practice” of not paying for time spent
donning and doffing. Id. at 4. The Court found that the term “clothes” was interpreted broadly to include
protective and sanitary clothing; therefore, the items at issue in the present case, i.e., smocks, hard hats,
ear protection, safety glasses, hair nets, beard nets, coveralls, insulated clothing, and steel-toed boots,
were “clothing.” The Court found that a long-standing practice of non-payment for time spent donning and
doffing “clothes” was manifested in the former and current CBAs. Further, the Court determined that the
practice of non-payment was not negated by any on-going negotiations or grievances. Thus, the Court
granted Defendant’s motion for summary judgment on this claim. The Court further found that the issue of
whether Plaintiffs should be compensated for donning and doffing activities around lunch breaks was not
ripe for adjudication because the Court did not have enough facts to make a determination as to whether
the time spent was de minimis. Thus, the Court denied Defendant’s motion on this claim. Finally, the
Court ruled that Plaintiffs’ time spent walking to and from the workstation before and after donning and
doffing was compensable work time because donning and doffing of safety and sanitary clothing was
“integral and indispensable” to Plaintiffs’ principal work activities. Id. at *6. The Court therefore denied
summary judgment on this claim.

Allen, et al. v. McWane Inc., 593 F.3d 449 (5th Cir. 2010). Plaintiffs brought an FLSA collective action
seeking payment for pre-shift and post-shift time spent donning and doffing protective gear. Defendant
operated ten plants, three of which operated under collective bargaining agreements (“CBA”) that expressly
excluded compensation for pre-shift and post-shift donning and doffing of protective gear. The seven other
CBAs did not address the issue. The Court granted summary judgment for Defendant on the basis that
each plant had a “custom or practice” of not compensating pre-shift or post-shift time spent putting on and
taking off protective gear. Id. at 451. On appeal, the Fifth Circuit affirmed. Plaintiffs argued that the facts
did not establish a “custom or practice” under a bona fide CBA that would make time spent changing non-
compensable. Id. Plaintiffs contended that compensation for the pre-shift and post-shift changing time
was a pre-existing right under the FLSA, and was subject to exclusion only if it had been affirmatively
bargained away in CBA negotiations, as provided in § 203(o). The Fifth Circuit noted that in Bejil v.
Ethicon, Inc., 269 F.3d 477 (5th Cir. 2001), it concluded that silence in the CBA, after the parties had
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negotiated over the matter, resulted in a custom or practice of not compensating the employees for
changing time. The Fifth Circuit found that Plaintiffs interpreted the phrase “custom or practice” too
narrowly by placing undue emphasis on the clause “under a bona fide CBA” and by reading the clause
“custom or practice” out of § 203(o). Id. at 455. The Fifth Circuit further noted that the Third and Eleventh
Circuits concluded that it was not necessary for the issue to have been raised in negotiations. In Turner v.
City of Philadelphia, 262 F.3d. 222 (3d Cir. 2001), Plaintiffs argued that there was not a custom or practice
of non-compensability, unless the issue was specifically raised in collective bargaining negotiations, and
then dropped by negotiators. The Third Circuit rejected this argument. Similarly, in Anderson v. Cagle’s,
Inc., 488 F.3d 945 (11th Cir. 2007), the Eleventh Circuit rejected the argument that a custom or practice
under § 203(o) cannot exist unless the parties negotiated about the non-compensatory policy. The Fifth
Circuit remarked that it was persuaded by the Third and Eleventh Circuits, and held that as long as there
was a company policy of non-compensation for time spent changing, and a CBA existed, the parties need
not have explicitly discussed such compensation when negotiating the CBA. Plaintiffs urged the Court to
characterize § 203(o) as an exemption, and argued that the application of an exemption under the FLSA
was an affirmative defense for which the Defendant had the burden of proof. The Fifth Circuit noted that
only the Ninth Circuit in Alvarez v. IBP, Inc., 339 F.3d 894, 905 (9th Cir. 2003), had held § 203(o) to be an
exemption, and Plaintiffs did not offer any further argument as to why § 203(o) was an affirmative defense
allocating the burden of proof to Defendant. Plaintiffs contended that the employees’ declarations
established that they did not knowingly acquiesce to the practice of non-payment for changing time, and
that those declarations required reversal of summary judgment. The Fifth Circuit found that the
declarations only demonstrated that employees were unaware of their legal rights under the FLSA, and not
that they were unaware that they were not being compensated for the time.

Arnold, et al. v. Schreiber Foods, Inc., 690 F. Supp. 2d 672 (M.D. Tenn. 2010). Plaintiffs, a group of
former employees at Defendant’s dairy processing plant, filed an FLSA collective action alleging that
Defendant failed to pay them for compensable work performed before clocking in and after clocking out.
Plaintiffs primarily claimed that Defendant failed to pay them for time spent in donning and doffing their
uniforms. The Court noted that 29 U.S.C. § 203(o) allows an employer, in connection with a valid collective
bargaining agreement, to exclude “any time spent in changing clothes or washing at the beginning or end
of each workday” from an employee’s compensable hours. Id. at 677. Plaintiffs argued that Defendant’s
uniforms, which consisted of a shirt, pants, and boots, were not “clothes” for FLSA purposes because the
company required them for sanitary purposes. Defendant brought a motion for summary judgment. The
Court observed “if shirts, pants and boots do not fall within this definition, it is difficult to imagine what
does.” Id. at 678. The Court also referred to the U.S. Department of Labor’s advisory opinions FLSA2002-
2 and FLSA2007-10, which define “clothes” to include items worn on the body for covering, protection, or
sanitation. The Court found that Defendant and Plaintiffs’ union had mutually agreed, after bargaining, that
doffing and donning time would remain uncompensated. The Court observed that accepting Plaintiffs’
narrow and counter-intuitive definition of “clothes,” in contravention of the collective bargaining agreement,
would upset the policy goals behind the Portal-to-Portal Act and § 203(o). Id. at 680. As to Plaintiffs’
argument that clothing items were not “clothes” because they were mandated by Defendant for sanitary
purposes, the Court held that just as § 203(o) made no distinction between protective and non-protective
clothes, it did not distinguish between clothes worn for sanitary purposes and clothes worn for other
purposes. Applying these categories to the instant case, the Court found that hard hats, safety glasses,
earplugs, and hairnets were non-unique protective gear, and shirts, pants, and boots were typical clothing
covered by § 203(o). Accordingly, the Court concluded that the items comprising Defendant’s uniform and
the related accessories were “clothes” under § 203(o) and Defendant was not required to pay its
employees for time spent donning and doffing them. Id. at 682. The Court therefore dismissed this portion
of Plaintiffs’ claim. Plaintiffs also claimed compensation for time spent doffing and re-donning their
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uniforms during their optional 30-minute unpaid lunch period. The Court found that it was undisputed that
employees may remain in their uniforms if they stayed on Defendant’s premises during the lunch period.
The Court dismissed Plaintiffs’ claim on the basis that pursuant to 29 C.F.R. § 785.19(a), Defendant was
not required to pay employees for a 30-minute bona fide meal period and that under § 785.19(b) it was not
necessary that employees be permitted to leave the premises if they were otherwise completely free.
Therefore, the Court ruled that the FLSA did obligate Defendant to compensate for lunchtime donning and
doffing that was necessary only because employees chose to leave Defendant’s premises. Further,
Plaintiffs argued that, because their workday began when they donned their uniforms and ended when they
doffed them, post-donning and pre-doffing travel and waiting time was compensable. The Court found that
as it was clear that Defendant required its employees to wear clean uniforms as mandated by Tennessee
state regulations so that it could create uncontaminated food products, the act of donning and doffing
uniforms was integral and indispensable to Plaintiffs’ job, making walking and waiting time compensable.
The Court adopted the view that determining what constituted a “principal activity” and determining what
constituted “changing clothes” were separate inquiries and even if time spent donning a uniform was non-
compensable under § 203(o), it still might start the workday, making subsequent activities compensable
under § 254(a) and the continuous workday rule. Id. at 684. The Court thus ruled that § 203(o) did not bar
Plaintiffs from receiving compensation for post-donning and pre-doffing activities. To the issue of whether
Plaintiffs’ walking and waiting time was non-compensable as it was de minimis, the Court stated that
because Defendant had not met its burden of showing that the walking and waiting time was de minimis, it
could not dismiss this aspect of Plaintiffs’ claim. Finally, Plaintiffs argued that time spent sanitizing their
boots before and after shifts was compensable. The Court noted that § 203(o) allows employers to not pay
employees for time spent washing at the beginning and end of the workday, and that § 203(o) only covers
time spent by an employee washing his or her body, not his or her work equipment. The Court found that
time spent in sanitizing boots did not constitute “washing” under § 203(o), meaning that such time was
compensable if the activity was found to be integral and indispensable. Because Defendant failed to
establish that the time spent in sanitizing boots was de minimis, the Court declined to dismiss this aspect of
Plaintiffs’ claims.

Dekeyser, et al. v. Thyssenkrupp Waupaca, Inc., 2010 U.S. Dist. LEXIS 103964 (E.D. Wis. Sept. 29,
2010). Plaintiffs, a group of current and former foundry employees, brought an FLSA collective action
claiming that Defendant denied wages to which they were entitled under the Portal-to-Portal Act for time
spent donning, doffing, and showering. Plaintiffs filed a motion for partial summary judgment. The Court
noted that donning and doffing is compensable under the Portal-to-Portal Act if the activity is integral and
indispensible to the employee’s principal activity. The Court reasoned that material factual disputes existed
as to: (i) what articles of personal protective equipment (“PPE”) Defendant’s production employees must
wear on the job; (ii) whether Defendant’s employees were required to don or doff non-unique PPE or
shower under other than normal conditions; and (iii) whether the nature of the work required Defendant’s
employees to change clothes and shower on site at the end of the workday due to the silica levels at the
plant. Accordingly, the Court denied Plaintiffs’ motion for summary judgment on their FLSA claim. The
Court also denied Plaintiffs’ partial motion for summary judgment on Defendant’s de minimis defense. The
Court noted that any analysis of the de minimis defense was premature because it had not yet determined
what preliminary and/or postliminary activities were required. The Court also noted that although
technology allowed Defendant to determine whether an employee was using the correct time station in
swiping in and out for the day and indicated the exact amount of time elapsed between these events, it did
not provide Defendant a picture of what quantity of the time was actually spent by its production employees
donning and doffing PPE and showering after work. Thus, due to the existence of these factual disputes,
the Court denied Plaintiffs’ motion for partial summary judgment on this issue.
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Franklin, et al. v. Kellogg Co., 619 F.3d 604 (6th Cir. 2010). Plaintiff brought an FLSA collective action
to recover wages for the time spent donning and doffing Defendant’s mandatory food safety uniforms and
protective equipment, and for time spent walking to and from the changing area and the time clock.
Defendant filed a motion for summary judgment, arguing that the time spent donning and doffing the
company-provided uniforms and equipment was excluded under § 203(o) of the FLSA. Defendant
alternatively argued that it was entitled to the affirmative defense in § 259 for its good faith reliance on
opinion letters of the U.S. Department of Labor (“DOL”). The District Court granted Defendant’s motion for
summary judgment. On appeal, the Sixth Circuit affirmed in part. Citing § 203(o), Defendant first argued
that donning and doffing the standard equipment constituted changing clothes and that payment for that
time was excluded by the custom or practice under a bona fide collective bargaining agreement (“CBA”).
Plaintiff countered by arguing that the items at issue were not clothes, and therefore, he was entitled for
compensation. Plaintiff also contended that the local working conditions provision of the CBA prohibited
the creation of any unwritten customs or practices related to wages, and even if it did permit for such
unwritten customs or practice, there was a question of fact for the jury as to whether there was a custom or
practice. The Sixth Circuit observed that to be excluded under § 203(o), donning and doffing of uniforms
and standard equipment must constitute changing clothes. The District Court, in its order, afforded
deference to the DOL’s interpretation of changing clothes in its 2002 and 2007 opinion letters and had
concluded that putting on uniforms and equipment amounted to changing clothes. The Sixth Circuit noted
that since the District Court issued its opinion, the DOL had changed its interpretation of § 203(o). The
Sixth Circuit observed that the DOL had addressed § 203(o) in four different opinion letters. In 1997, the
DOL concluded that the provision did not apply to putting on, taking off, and washing of protective safety
equipment, and therefore, time spent on those otherwise compensable activities could not be excluded
from hours worked. The DOL explained that plain meaning of clothes in the provision did not encompass
protective safety equipment. However, in 2002, the DOL changed its stance on the meaning of clothes,
and interpreted it to include items worn on the body for covering, protection, or sanitation, but not to include
tools or other implements such as knives, scabbards, or meat hooks. It reiterated this interpretation in
2007. In its latest interpretation, however, the DOL reverted to the position it took in the 1997 and 2001
opinion letters. The DOL concluded that § 203(o) exemption does not extend to protective equipment worn
by employees that is required by law, by the employer, or due to the nature of the job. The Sixth Circuit
disagreed with the DOL’s opinion letter and concluded that as the Congress was referring to clothes worn
for the workday and not simply ordinary clothes, § 203(o) clearly applied to uniforms, which were at issue in
this case. The Sixth Circuit explained that although this conclusion was at odds with the DOL’s latest
interpretation, because it did not read § 203(o) as an exemption, the Sixth Circuit did not adopt the
narrower meaning of clothes, and instead followed the plain meaning of the word. The Sixth Circuit
remarked that because the items at issue were clothes within the meaning of § 203(o), it must consider
whether there was a custom or practice under a bona fide CBA of non-payment for changing into those
items. The Sixth Circuit noted that where there have been no relevant negotiations and where the facts did
not demonstrate that a policy of non-compensation for changing time has been in effect for a prolonged
period of time, other evidence of knowledge and acquiescence by the employees will be required. The
Sixth Circuit determined that the policy of not compensating workers for donning and doffing protective
gear existed long before Defendant and the Union entered into the first CBA, and that the policy had been
in effect for at least nineteen years. Id. at 617. Because there was no material question of fact as to
whether the employees and the Union knew that Defendant did not pay for time spent donning and doffing,
the Sixth Circuit concluded that the time spent was excluded from hours worked under § 203(o). Despite
this, Plaintiff argued that she was still entitled for compensation for her time spent walking between the
locker room and the time clock, because those activities were her principal activities. The Sixth Circuit
found that principal activities were those that are integral and indispensable part of the activities that the
employee is employed to perform. Defendant argued that even though it required its employees to wear
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these items, changing into them was not integral and indispensable under the FLSA. The Sixth Circuit
concluded, however, that donning and doffing the uniform and equipment was both integral and
indispensable. The Sixth Circuit remarked that as Plaintiff would be able to complete her job without
donning the uniform and equipment, it was difficult to say that donning the items were necessary for her to
perform her duties. Nonetheless, the Sixth Circuit concluded that donning and doffing the uniform and
standard equipment at issue here was a principal activity. Accordingly, the Sixth Circuit remanded this
issue to the District Court.

Haight, et al. v. The Wackenhut Corp., 692 F. Supp. 2d 339 (S.D.N.Y. 2010). Plaintiffs, a group of
security officers, brought a collective action against Defendant for violations of the FLSA. Plaintiffs alleged
that Defendant failed to compensate them for time spent in performing certain pre-work and post-work
activities. Defendant filed a motion for partial summary judgment. The Court granted Defendant’s motion,
finding that the preliminary activities performed before Plaintiffs retrieved their guns were not compensable
because they were not integral to Plaintiffs’ principal activities. At the same time, the Court granted leave
to Plaintiffs to file a second amended complaint, while holding that its decision also applied to any similar
theories in the second amended complaint. In grating partial summary judgment, the Court analyzed
whether the activities performed by Plaintiffs were integral, and not just indispensable, to their principal
activities. In this regard, the Court referred to Gorman v. Consolidated Edison Corp., 488 F.3d 586 (2d Cir.
2007). The Court addressed each activity for which Plaintiffs sought compensation. First, relying upon
Gorman, the Court held that time spent badging into the secure area of the plant was not compensable, as
the ingress/egress security procedures were not integral to Plaintiffs’ principal activities because security
measures at entry were required for everyone entering the plant. Second, the Court observed that
Plaintiffs could not be compensated for time walking to the locker rooms. Relying upon IBP, Inc. v.
Alvarez, 546 U.S. 21, 40-41 (2005), which held that time spent walking or waiting before the principal
activity began was excluded from compensation, the Court reasoned that no principal activity occurred
before Plaintiffs proceeded to the locker room. Third, the Court found that donning and doffing hardhats,
safety glasses, steel-toed boots, gun holsters, and inclement weather gear was not integral to Plaintiffs’
principal activities and was not compensable. The Court observed that these items were generic protective
gear that the Second Circuit had held in Gorman to be non-integral and non-compensable. The Court
further observed that even if donning or doffing generic protective gear were integral and indispensable,
the time spent donning and doffing generic protective gear – being just seven minutes – was de minimis
and therefore not compensable. The Court opined that the practical administrative difficulty of recording
this insignificant amount of time would outweigh the size of the claim in the aggregate. The Court noted
that Plaintiffs also had the option of changing at home and since Plaintiffs were not required to don or doff
their gear at work on a regular basis, any time spent in the locker room changing would be de minimis.
Fourth, the Court found that walking to the OCP building was not covered under the FLSA because the
workday had not begun, and pursuant to 29 C.F.R. § 790.7(g), the U.S. Department of Labor clearly
excepted travel time prior to the commencement of the principal activity from compensation. Fifth, the
Court stated that checking mail, shift schedules, and notices while in the OCP building were generic
activities not essentially linked to the principal activity of providing security to the plant, and because these
tasks were not integral pre-shift activities, Plaintiffs were not entitled to compensation for them. The Court
further observed that Plaintiffs were not entitled to compensation for time taken to retrieve radios and
batteries before their shift, because it was not specialized gear or equipment integral to Plaintiffs’ work.
Finally, the Court held that Plaintiffs were not entitled to compensation for the time spent waiting to enter
the gun room because waiting time before any principal activity had taken place to effectively start the
workday was not compensable under the FLSA.

McDonald, et al. v. Kellogg Co., 2010 U.S. Dist. LEXIS 97269 (D. Kan. Sept. 16, 2010). Plaintiffs, a
group of current and former hourly production employees, brought an action under the FLSA alleging that
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Defendant failed to compensate them for time spent performing activities such as donning and doffing the
required uniforms and gear; gathering required materials, tools and equipment; and post-donning and pre-
doffing walking to and from work stations. The parties filed cross-motions for summary judgment, and the
Court granted in part and denied in part both motions. At the outset, the Court noted that § 203(o) of the
FLSA provides a specific exclusion from the calculation of hours worked for time spent changing clothes if
such time has been excluded by custom or practice under a bona fide collective bargaining agreement
(“CBA”). Plaintiffs contended that § 203(o) was an exemption under the FLSA that constituted an
affirmative defense on which Defendant had the burden of proof and required a narrow construction
against Defendant. Defendant, on the other hand, argued that § 203(o) was an exclusion, a provision that
operated to exclude from measured working time any time spent changing clothes as described in the
provision, such that Plaintiffs had the burden of persuasion on the applicability of the provision. The Court
found that the better reasoned view declined to treat § 203(o) as an exemption not only because it
appeared in the definitional section of the FLSA, but also because the legislative history of the provision
supported that conclusion, and unlike the personal staff exemption found in § 203(e) that concerned the
total exclusion of particular workers from the FLSA’s protections, § 203(o) excluded only certain activities
from the FLSA. Accordingly, the Court concluded that it would not treat § 203(o) as an exemption, and
Plaintiffs had the burden of persuasion on whether § 203(o) applied in this case. In analyzing § 203(o), the
Court first considered whether Plaintiffs’ donning and doffing of standard accessories issued by Defendant
(ear plugs, safety glasses, hair nets, beard guards, bump caps, and other items described as personal
protective equipment (“PPE”)) constituted “changing clothes” within the meaning of § 203(o). The Court
concluded that the standard protective items at issue in this case were properly construed as “clothes” for
purposes of § 203(o). Id. at *25. The Court next turned to the issue of whether there was a custom or
practice under a bona fide CBA of non-payment for the donning and doffing of activities. It was undisputed
that Defendant’s hourly production employees knew that they were not being compensated for clothes-
changing time for nearly six years and failed to ever raise that issue with Defendant until shortly before the
filing of this lawsuit. For six years, the employees and the union remained silent while Defendant did not
compensate the employees for time spent changing clothes and they remained silent while the most recent
CBA was executed in March 2008. The parties, being fully informed of the relevant facts, chose to exclude
compensation for clothes-changing time. Because the union bargained away under a bona fide CBA any
right for compensation for this activity, the Court concluded that Plaintiffs’ claims concerning clothes-
changing time were untenable under § 203(o). Plaintiffs also sought compensation for time spent walking
to their work stations after donning their uniforms and accessories and time spent walking from their work
stations before doffing their uniforms and accessories. Plaintiffs contended that the “post-donning and pre-
doffing” walking period was, as a matter of law, compensable under the continuous workday rule because
Plaintiffs’ donning and doffing activities – even if those activities themselves were non-compensable under
§ 203(o) – are integral and indispensable to the work performed by Defendant’s hourly production
employees. Id. at *50. Pursuant to the continuous workday rule, the Court determined that the term
“workday” is defined as the period between the commencement and completion on the same workday of
an employee’s principal activity or activities. Id. at *48. The Court found that the most persuasive cases
concluded that § 203(o) activities could be considered principal activities for purposes of the continuous
workday rule. The Court remarked that Plaintiffs’ donning and doffing activities that are excluded from
compensable time by virtue of § 203(o) nonetheless can constitute principal activities so long as those
activities are integral and indispensable to the work performed by Defendant’s hourly production
employees. The Court observed that while the donning and doffing of the uniform and accessories in this
case might not be necessary to Plaintiffs’ job performance in the sense that Plaintiffs were obviously able
to physically complete their jobs without donning the uniform and accessories, the Court concluded that
Plaintiffs’ donning and doffing activities were necessary to Plaintiffs’ work activities, and thus were integral
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and indispensable to their work such that any post-donning and pre-donning walking time may be
compensable.

Morales, et al. v. Farmland Food Inc., 2010 U.S. Dist. LEXIS 96626 (D. Neb. Aug. 27, 2010). Plaintiffs,
a group of employees at a slaughter and processing facility, alleged that Defendant failed to pay them
wages for time spent in donning, doffing, and washing clothes/personal protective equipment; walking to
and from the meat production line; and waiting at the meat production line. Defendant filed a motion for
partial summary judgment, seeking to dismiss Plaintiffs’ claims under the FLSA. Plaintiffs first made claims
for overtime for the pre-shift and post-shift donning and doffing of earplugs, a hard hat, a hair net, boots,
mesh gloves, an apron, an arm guard, a belly guard, plastic sleeves, and a scabbard and knives.
Defendant argued that these items constituted “clothes” under 29 U.S.C. § 203(o), which excludes the time
spent in changing and washing clothes at the beginning and end of each day from the definition of “hours
worked.” Plaintiffs alternately argued that the items were not “clothes,” but constituted a category outside
the purview of § 203(o)’s coverage of personal protective equipment. The Court addressed the issue as to
what constituted “clothes.” Plaintiffs relied on the decision in Alvarez v. IBP, Inc., 339 F.3d 894 (9th Cir.
2003), which held that personal protective equipment was not “clothing” due to two reasons. First, the
Ninth Circuit found that § 203(o) was an exclusion to be construed against the employer. As a result, the
Ninth Circuit rejected the employer’s broad definition of “whatever is worn as covering for the human body,”
finding that the personal protective equipment did not plainly and unmistakably fit within the term “clothing.”
Id. at 6. Second, the Ninth Circuit reasoned that specialized protective gear was different in kind from
normal clothing. In this regard, the Ninth Circuit relied on an Occupation Safety and Health Administration
interpretative regulation issued by the Department of Labor (“DOL”), 29 C.F.R. § 1910.1030(b), which
provided that personal protective equipment was specialized clothing or equipment worn by an employee
for protection against a hazard. The regulation, at the same time, provided that general work clothes (e.g.,
uniforms, pants, shirts or blouses) not intended to function as protection against a hazard were not
considered to be personal protective equipment. In support of its contention, Defendant relied on
Anderson v. Cagle’s, Inc., 488 F.3d 958 (11th Cir. 2007), which held that § 203(o) was a definition and not
an exemption under the FLSA, and under the plain meaning rule certain protective equipment fell under
“changing clothes.” Defendant also relied upon Sepulveda v. Allen Family Foods, Inc., 591 F.3d 216 (4th
Cir. 2009), which concluded that steel-toe shoes, smock, apron, safety glasses, ear plugs, a hair net,
gloves, sleeves, and arm shields were squarely within the definition of “clothes” because the broad
definition of “clothing” was consistent with the word’s common understanding, and also with the plain
meaning of § 203(o). Relying upon Alvarez, the Court found Plaintiffs’ reasoning more persuasive and held
that personal protective equipment did not constitute “clothing.” The Court found that the time Plaintiffs
spent donning and doffing personal protective equipment did not constitute time spent “changing clothes”
under § 203(o). Citing Steiner v. Mitchell, 350 U.S. 247 (1956), which held that activities were
compensable if integral and indispensable to the principal activities, the Court concluded that the time
Plaintiffs spent donning and doffing personal protective equipment was compensable. Regarding the time
spent washing the protective equipment, Plaintiffs argued that the term “washing” under § 203(o) applied
only to washing one’s body, and, therefore, they should be compensated for time spent washing
clothing/personal protective equipment. Relying upon Sepulveda, Defendant argued that “washing” should
be construed broadly because the language of § 203(o) did not qualify the term “washing.” The Court
rejected Defendant’s argument, stating that Sepulveda ignored the legislative history behind § 203(o),
which was that Congress intended “washing” to encompass only washing one’s person. The Court held
that time spent by Plaintiffs in washing personal protective equipment could not be excluded from Plaintiffs’
hours worked, and was therefore a principal activity under 29 U.S.C. § 254(a). The Court next analyzed
the material question of fact before it: whether donning and doffing personal protective equipment and
washing of personal protective equipment were integral and indispensable to the work Plaintiffs were
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employed to perform. The Court found that Defendant’s production employee handbook stated that: (i) it
was the employees’ responsibility to ensure the production of safe and wholesome meat products; (ii) its
employees must wear clean outer garments when in production areas, and at the end of each day, aprons,
sleeves and arm guards had to be washed and sanitized prior to storage or disposal; (iii) employees were
responsible for keeping their personal protective equipment cleaned and sanitized; and (iv) Defendant
would discipline its employees, up to and including immediate termination, if employees failed to comply
with these responsibilities. The Court noted that, in addition to health and safety reasons, Plaintiffs were
required to don and doff personal protective equipment and wash their personal protective equipment to
keep their jobs. For these reasons, the Court held that such activities were integral and indispensable
activity to the job Plaintiffs were employed to perform and, consequently, denied Defendant’s motion to
dismiss on the issues of donning, doffing, and washing. Finally, the Court stated that there was a material
question of fact as to whether time spent walking to the production line and waiting at the production line
after donning the personal protective gear, and time spent walking from the production line and waiting to
doff the personal protective gear was integral and indispensable to the job Plaintiffs were employed to
perform. For this reason, the Court denied Defendant’s motion for summary judgment.

Parker, et al. v. Smithfield Packing Co., Inc., 2010 U.S. Dist. LEXIS 101927 (E.D.N.C. Sept. 27, 2010).
Plaintiffs, a group of knife-workers, brought an action alleging that Defendants failed to compensate them
for time spent donning and doffing and washing non-unique cut-protective items in violation of the FLSA.
Defendants filed motion for partial summary judgment on Plaintiffs’ FLSA claims for time spent donning and
doffing non-unique items of protective equipment and on Plaintiffs’ FLSA claims for time spent obtaining,
carrying, and discarding non-unique items before and after they were donned and doffed. The Magistrate
Judge recommended denying Defendants’ motions, and the Court affirmed the recommendation. The
Court noted that under the FLSA, the time spent donning and doffing protective gear, or the time spent
walking from the changing area where such protective gear is donned is compensable “if it is integral and
indispensible to the employee’s work and if it is not de minimis.” Id. at *5-6. The Court found that the
record revealed that there were genuine issues of material fact as to whether the donning and doffing of
non-unique items were integral and indispensible to Plaintiffs’ work or were merely preliminary or
postliminary activities. Accordingly, the Court ruled that the Magistrate Judge appropriately denied
summary judgment on this matter. The Court further found that while ordinarily the time spent by workers
in obtaining, carrying, and discarding non-unique items before and after they were donned and doffed are
preliminary or postliminary activities, “these activities may be compensable if they fall within the continuous
workday.” Id. at *6. The Court concluded that factual disputes existed on that issue. Thus, the Court
agreed with the Magistrate Judge’s determination that the compensability of those activities could not be
determined as a matter of law.

Salazar, et al. v. Butterball, LLC, 2010 U.S. Dist. LEXIS 24252 (D. Colo. Mar. 15, 2010). Plaintiffs, on
behalf of themselves and other similarly-situated processing plant employees, brought an action alleging
that Defendant failed to pay its employees for time spent donning and doffing in violation of the FLSA and
the Colorado Minimum Wage Act (“CMWA”). Plaintiffs contended that to perform their jobs at Defendant’s
Colorado processing plant, they were required to wear protective gear such as hard hats, hair nets, and
safety glasses and they were not compensated for donning and doffing them, sanitizing them, or for time
spent walking to and from their work stations. Plaintiffs moved for class certification, and also filed a
motion seeking partial summary judgment; likewise, Defendant filed a motion for summary judgment. The
Magistrate Judge recommended granting Defendant’s motion for summary judgment, and denying
Plaintiffs’ motion for partial summary judgment. Per Rule 72, Plaintiffs objected to the recommendation,
and the Court overruled the objections, adopted the recommendation, and also denied as moot Plaintiffs’
motion to certify a class. The Magistrate Judge’s recommendation found that donning and doffing
protective gear amounted to changing clothes within the meaning of 29 U.S.C. § 203(o). Plaintiffs argued



Annual Workplace Class Action Litigation Report: 2011 Edition

216 Seyfarth Shaw LLP

that the Magistrate Judge erroneously concluded that § 203(o) was not an exemption and therefore, failed
to construe the provision narrowly in analyzing its application in this case. Plaintiffs relied on Alvarez v.
IBP, Inc., 339 F.3d 894 (9th Cir. 2003), which treated § 203(o) as an exemption and narrowly construed its
application. The Court noted that Alvarez did not provide any reasoning as to why the provision constituted
an exemption, but merely assumed that the provision was an exemption entitled to narrow construction.
The Court agreed with the Magistrate Judge’s recommendation and found persuasive the reasoning in
Anderson v. Cagle’s Inc., 488 F.3d 945, 956-57 (11th Cir. 2007). Anderson noted that all of the cases cited
by Alvarez to support categorizing § 203(o) as an exemption addressed another section of the FLSA, which
was entitled exemptions. Anderson also reasoned that Congress’ failure to place § 203(o) under this
heading indicated that it did not intend for § 203(o) to be treated as an exemption. The Court found that
Plaintiffs offered no argument as to why Alvarez set forth better reasoning than Anderson, and concluded
that it was not bound to construe § 203(o) narrowly. Plaintiffs next objected to Magistrate Judge’s
conclusion that donning and doffing constituted changing clothes. Plaintiffs particularly objected to the
Magistrate Judge’s reliance on Reich v. IBP, Inc., 38 F.3d 1123 (10th Cir. 1994), which addressed a similar
claim, and determined that donning and doffing standard protective gear not uniquely required by a
particular job was not compensable because it did not constitute work, which requires some degree of
physical and mental exertion. The Court remarked that Plaintiffs had misinterpreted the recommendation,
as the Magistrate Judge did not rely on Reich but merely included the case discussion as background
information on the issue of donning and doffing. Plaintiffs also argued that the Magistrate Judge
inappropriately concluded that opinion letters of the U.S. Department of Labor (“DOL”) were entitled to
some deference. In the DOL’s 1997 and 2001 opinion letters, the DOL took the position that donning and
doffing and cleaning protective gear, and was not “changing clothes.” Id. at *12. However, the 2002 DOL
opinion letter stated the term “clothes” as used in § 203(o) included items worn on the body for covering,
protection, or sanitization, and donning and doffing of these items did not constitute work. Id. at *9. In
2007, the DOL addressed the decision in Alvarez and reiterated its definition of clothes in the 2002 opinion
letter, and also included among other things, heavy protective safety equipment worn in the meat packing
industry. Id. at *12. Plaintiffs urged the Court to reject DOL’s opinion on the issue. The Court rejected
Plaintiffs’ argument, finding that Alvarez was not controlling or persuasive. Plaintiffs also argued that
Alvarez was correctly decided and that case law had followed the reasoning in Alvarez. The Court noted
that Alvarez concluded that the employer was not excused from compensating for donning and doffing of
protective gear because: (i) it found that § 203(o) was an exemption under the FLSA, and narrowly
construed the statute as not plainly and unmistakably including protective gear; and (ii) it reasoned that
specialized protective gear was different than typical clothing worn to provide barrier against exposure to
workplace hazards. The Court disagreed with Alvarez because it rested on the presumption that § 203(o)
was an exemption – which the Court had determined that it was not – and its reliance on OSHA’s definition
of personal protective equipment was illogical. The Court noted that aside from Alvarez, the Fourth Circuit
in Sepulveda v. Allen Family Foods, Inc., 591 F.3d 209 (4th Cir. 2009), also addressed the legislative
history and statutory purpose of § 203(o) and found that the history supported a conclusion that the
provision applied to protective gear. The Court likewise agreed with the Magistrate Judge’s analysis of the
issue and the ultimate conclusion that the donning and doffing at issue constituted changing clothes under
§ 203(o). The Court therefore agreed with the Magistrate Judge’s recommendation and granted
Defendant’s motion for summary judgment.

Spoerle, et al. v. Kraft Foods Global, Inc., 614 F.3d 427 (7th Cir. 2010). Plaintiffs, a group of employees
who prepare meat products, brought an action under the FLSA and Wisconsin’s Wage & Hour Statute,
Wis. Stat. §§ 103.02 and 109.03, seeking payment of wages for time spent in donning and doffing safety
gear. The parties’ collective bargaining agreement (“CBA”) provided that the time spent donning and
doffing safety gear was not compensable. Plaintiffs disagreed with the trade-off struck in the CBA, arguing
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that the donning and doffing time be included at a higher hourly rate. The District Court held that Plaintiffs
were entitled to be paid for all time as required by Wisconsin law. Defendant appealed. Plaintiffs
presented two principal arguments before the Seventh Circuit, including: (i) that protective gear was not
“clothing” under 29 U.S.C. § 203(o); and (ii) that Wisconsin’s own wage & hour legislation lacked any
equivalent to § 203(o). The Seventh Circuit rejected Plaintiffs’ first argument because, under Sepulveda v.
Allen Family Foods, Inc., 591 F.3d 209 (4th Cir. 2009), protective gear was “clothing” under § 203(o). The
Seventh Circuit, however, agreed with Plaintiffs’ second argument. The District Court had relied on the
saving clause of 29 U.S.C. § 218(a), and held that if state law so provides, donning and doffing time could
be counted towards the workweek (and overtime rates). Defendant conceded that Wisconsin law required
the time spent donning and doffing safety gear to be compensated at the minimum wage or higher, and this
time counted towards the limit after which overtime rate kicked in. Defendant, however, argued that
§ 203(o) preempted Wisconsin’s law. The Seventh Circuit noted that the District Court had rejected
Defendant’s argument and decided in Plaintiffs’ favor as a matter of Wisconsin law rather than federal law.
Defendant next argued that § 203(o) permitted the CBA to supersede Wisconsin rules otherwise applicable
to determine the number of hours worked. The Seventh Circuit noted that if Wisconsin law had provided
for a minimum hourly wage exceeding the rate in the CBA, then such law would trump the CBA. The
Seventh Circuit held that because the Wisconsin statutes do not give the state court any role in interpreting
or enforcing a CBA and require that a CBA be ignored to the extent it set lower wages or hours than
specified by the state law, Wisconsin state law superseded the CBA. The Seventh Circuit further held that
if this holding was true about the wage per hour, it was equally true about the number of hours, as the pay
a worker receives depended on the number of hours multiplied by the hourly rate. The Seventh Circuit
held that labor and management could not exempt themselves in a CBA from state laws’ general
applications, since states can set substantive rules that determine the effective net wage, even when a
CBA plays a role. Furthermore, the Seventh Circuit noted that every state’s overtime-compensation rule
could affect collective bargaining – knowing that state law requires pay at time-and-a-half, labor and
management might agree to a lower base rate per hour – but that effect would not prevent the application
of the state’s wage & hour statutes. The Seventh Circuit determined that Defendant and the union, acting
jointly through the CBA, had no more power to override Wisconsin’s substantive law than they had when
acting individually. Accordingly, the Seventh Circuit held that states remained free to enforce laws that
disregard the CBA altogether, and the District Court did not err in holding that Plaintiffs are entitled to be
paid for all time required by Wisconsin law.

Vallerand, et al. v. County Of Los Angeles, No. 08-CV-5057 (C.D. Cal. Aug. 6, 2010). Plaintiffs, Los
Angeles County Professional Peace Officers Association and fourteen individuals, brought a collective
action alleging that Defendants violated the FLSA by failing to compensate Plaintiffs for various pre-shift
and post-shift activities, including donning and doffing uniforms and other special protective gear. Plaintiffs
also alleged that Defendants violated the FLSA by improperly providing compensatory time off (“CTO”) on
an hour-for-hour basis instead of using the required one-and-one-half-hour basis. Defendants filed a
motion for summary judgment and Plaintiffs filed a motion for partial summary judgment. The Court denied
Plaintiffs’ motion and partly granted and partly denied Defendants’ motion. Defendants argued that
Plaintiffs’ claims failed in light of the Ninth Circuit’s decision in Bamonte v. City of Mesa, 598 F.3d 1217,
1231 (9th Cir. 2010). The parties did not dispute that Plaintiffs’ donning and doffing activities constituted
“work,” as required to prevail on a donning and doffing claim, but disagreed as to whether it was
compensable as “integral and indispensable” to Plaintiffs’ principal activities. Id. at *11. In Bamonte, the
officers asserted a number of reasons for donning and doffing at work, including the risk of loss or theft of
uniforms and gear at home, potential access to the gear by family members or guests, distractions at home
that might interfere with the donning process, and safety concerns with performing firearm checks at home.
Bamonte concluded that while the officers had logical reasons not to don and doff at home, such reasons
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reflected preferences rather than mandates. The Court observed that Plaintiffs failed to distinguish their
case from Bamonte because they presented reasons virtually identical to those presented by officers in
Bamonte. The Court also was not persuaded that the size of the officers’ region, or the nature of the
region’s safety concerns, materially distinguished the case from Bamonte. The Court observed that the
high percentage of Plaintiffs who don and doff at work and the fact that some supervisors deemed it
“advisable” or “a long-standing tradition” that officers dress at work, does not distinguish the case from
Bamonte if there were no repercussions for officers doing otherwise. Id. at *16. Plaintiffs attempted to
distinguish the case from Bamonte by arguing that the County received a special benefit from Plaintiffs’
donning and doffing at work, specifying that employees passed information during shift changes, which
resulted in shorter, more efficient briefing sessions. The Court found Plaintiffs’ arguments unavailing and
denied Plaintiffs’ motion for partial summary judgment, stating that absent a concomitant finding that the
practice was necessary to the work performed, the fact that Plaintiffs may be able to identify collateral
benefits to the County does not satisfy the “integral and indispensable” test as construed by the Ninth
Circuit. Id. at *11. Next, Defendants argued that Plaintiffs’ claim for uncompensated overtime for off-the-
clock work failed because Plaintiffs had not established that Defendants had actual or constructive
knowledge that Plaintiffs worked unreported overtime and that Plaintiffs understood Defendants’ overtime
policies and procedures and did not follow them. In support of their position, Defendants relied on Lindlow
v. United States, 738 F.2d 1057, 1061-66 (9th Cir. 1984), for the proposition that an employer’s directive to
employees to refrain from working overtime without approval, where the employees could have performed
the pre-shift work during regular hours, relieved the employer of its liability to pay overtime compensation.
The Court held that Defendants’ reliance on this case was misplaced, and denied the motion because the
evidence presented by Plaintiffs – that their supervisors saw, or were informed, that Plaintiffs worked off-
the-clock and that certain Plaintiffs were commended in their performance evaluations for doing so –
contradicted Defendants’ argument that Plaintiffs’ supervisors had no actual or constructive knowledge of
Plaintiffs’ off-the-clock work. The Court also rejected Defendants’ argument that Plaintiffs had not
produced any written documentation chronicling the uncompensated off-the-clock time, stating that
Plaintiffs need not produce written documentation in order to meet their burden of proof. The Court next
applied Lindlow, and stated that it could not determine, as a matter of law, that Plaintiffs’ off-the-clock time
was de minimis, because Plaintiffs’ presented evidence that the aggregate daily amount of uncompensated
time exceeded 15 minutes, which was the smallest unit of time the County used to pay for overtime
worked. Defendants argued that pursuant to 29 U.S.C. § 207(k) and 29 C.F.R. § 553.230(b) (the “7k
exemption”), Plaintiffs were not entitled to overtime because they had not established that they worked
more than 43 hours in any given workweek without being properly compensated. Plaintiffs, on the other
hand, contended that there was a question as to whether Defendants had adopted the 7k exemption.
Relying on Abbe v. City of San Diego, 2007 WL 4146696, at *10 (S.D. Cal. Nov. 9, 2007), Defendants
argued that there was no requirement that the County affirmatively invoke the 7k exemption in order to
show it was established. The Court observed that the memorandum of understanding (“MOU”), unlike in
Abbe, did not evidence intent, either to establish a seven-day work period or to benefit from the 7k
exemption. Furthermore, the Court observed that the language of the MOU left unanswered whether
Defendants intended to adopt the 7k exemption. In light of these disputed facts, the Court denied
Defendants’ motion on this issue. Disagreeing with Defendants, the Court found that Plaintiffs’ testimony
that they were commended for working off-the-clock in their performance evaluations raised a genuine
issue of material fact as to whether Defendants’ alleged violation of the FLSA was “willful.” Id. at *25.

(vii) Exemption Issues In FLSA Collective Actions

Alvarado, et al. v. Corporate Cleaning Service, Inc., 2010 U.S. Dist. LEXIS 62378 (N.D. Ill. June 21,
2010). Plaintiffs, a group of former and current employees, filed an action against Defendant seeking
overtime pay allegedly due to them under the FLSA and the Illinois Minimum Wage Law. Defendant filed a
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motion for summary judgment, contending that Plaintiffs were exempt from the overtime provisions of both
statutes because they were commissioned employees. The Court denied the motion, finding that
Defendant failed to demonstrate convincingly that its compensation system was commission-based. To
determine whether Plaintiffs fit within the claimed exemption of FLSA’s overtime pay rule, the Court first
analyzed whether Defendant’s window washing business qualified as a “retail or service establishment.”
Id. at *14. The Court noted that the U.S. Department of Labor (“DOL”) regulations provide that a business
could be qualified as a retail or service establishment if: “(i) 75 percent of annual sales [were] not for resale;
and (ii) 75 percent of annual sales [were] recognized as retail sales.” Id. at *15. The Court found that the
sale of services to building managers and condominium boards could not be considered for resale because
those entities were not middlemen who resold Defendant’s services, but rather were agents for building
tenants and owners. The Court also found that 75 percent of Defendant’s annual sales were recognized as
retail services in the window washing industry because Defendant sold its services to the general public.
The Court reasoned that the fact that a sale was business to business did not preclude its qualification as a
retail sale under the FLSA, and the ultimate consumers of Defendant’s services were the buildings’ tenants
and residents. The Court further found that Defendant served the everyday needs of the community
because members of the public require and demand clean windows in their homes, workplaces, hotel
rooms, hospitals, schools, and shopping centers. Additionally, the Court found that Defendant was
providing services at the end of the stream of distribution because cleaning windows was a service, which
cannot be passed along to some unidentified end user other than the tenants of the buildings it serves.
Fourth, the Court found the fact that Defendant was selling its services in quantities larger than that
demanded by an individual homeowner was not sufficient to establish that Defendant was not a retail
establishment. The Court also determined that the evidence in the summary judgment record established
that Defendant engaged in formal bidding procedures in only ten percent of its business, and a majority of
the time, Defendant provided its customers with a proposal estimating the cost of the job which were
informal estimates. The Court, therefore, concluded that at least 75 percent of Defendant’s sales were not
for resale and were recognized as retail sales in the window washing industry. The Court also addressed
whether Plaintiffs’ compensation was commission-based thereby placing Plaintiffs within the purview of the
exemption. The Court observed that to compute an individual window washer’s pay, Defendant multiplied
his allocated number of points by his union rate (points were accumulated based on the number of
windows washed). Further, the Court found that Defendant’s customers were generally charged a fixed
amount for each point assigned to a job, plus the cost of any permits, equipment rentals, and other
incidental expenses associated with the particular job. Plaintiffs, however, identified numerous
transactions in which Defendant appeared not to have employed their claimed methodology for determining
customer charges. Thus, the Court concluded that disputes of material fact existed regarding the requisite
nexus between the number of points assigned to a job and net revenue, and thus Defendant was not
entitled to summary judgment.

Beaulieu, et al. v. State Of Vermont, 2010 U.S. Dist. LEXIS 101192 (D. Vt. Aug. 5, 2010). Plaintiffs, a
group of current and former employees of the State of Vermont, brought a collective action against
Defendants, the State of Vermont and its Secretary of the Agency of Administration, alleging that
Defendants violated the overtime provisions of the Fair Labor Standards Act (“FLSA”). Defendants filed a
motion to dismiss Plaintiffs’ complaint under Rule 12(b)(6), which the Court denied. Plaintiffs, who were all
above Pay Grade 22, alleged that they were arbitrarily paid straight-time for overtime, while those at a Pay
Grade of 22 or lower were paid time and a half. Plaintiffs further alleged that their weekly compensation
fluctuated based on hourly variations in work performed each week. Plaintiffs argued that the complaint
provided sufficient factual grounds to support their claim by stating the approximate number of overtime
hours owed to each Plaintiff. Defendants, however, argued that Plaintiffs were exempt from the FLSA’s
overtime requirements pursuant to U.S.C. § 213(a)(1), and Plaintiffs did not have a plausible claim because
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they were salaried employees. Referring to Bell Atlantic Corp. v. Twombley, 550 U.S. 544, 555 (2007), the
Court first examined the elements of the law upon which the claim was founded. In this regard, the Court
referred to Nichols v. Mahoney, 608 F. Supp. 2d 526, 547-48 (S.D.N.Y. 2009), which held that a complaint
under the FLSA adequately met the minimal pleading standard if it: (i) denoted an employer-employee
relationship; (ii) established that employees were engaged in commerce; and (iii) approximately alleged the
hours worked, for which wages were not received. The Court also referred to Zhong v. August Corp., 498
F. Supp. 2d 625, 628 (S.D.N.Y. 2007), which held that where a complaint is based on alleged violations of
the FLSA’s minimum and overtime wage provisions, the complaint should allege the hours worked for
which wages were not received. The Court held that Plaintiffs clearly pled an employment relationship
because their complaint identified them as current and former employees; contained the time period of the
alleged violations; and specified each Plaintiff’s occupation, department, and pay grade. The Court also
found that Plaintiffs, all state employees, were part of an enterprise that was a public agency, and were
therefore engaged in commerce during their tenure working for the State. Finally, with respect to number
of unpaid weekly overtime hours worked, the Court held that each Plaintiff had provided, to his or her best
estimate, the average number of weekly overtime hours worked over the last three years. Moreover, the
Court found that Defendants had access to the number of hours worked by each Plaintiff, as Defendants
were legally required to maintain such records. The Court held that Plaintiffs had met the minimal pleading
standards outlined by Nichols and Zhong. Moreover, relying on Connolly v. Smugglers Notch Management
Co., 2009 WL 3734123 (D. Vt. Nov. 5, 2009), the Court held that Plaintiffs under the FLSA are not
expected to submit the precise days and hours for which they claim they are owed overtime. The Court
noted that Plaintiffs specifically had identified the relevant sections of the FLSA on which grounds they
brought the suit. The Court held that Plaintiffs had shown that in their capacity as Defendants’ employees,
they worked a concrete number of hours for which they were improperly compensated, and as a result,
they met the requisite pleading standard. Regarding Defendants’ argument that Plaintiffs failed to establish
that they were not exempt from the overtime provisions of the FLSA under § 213(a)(1)(2), the Court held
that Defendants improperly presented this argument at the pleading stage. Citing Meacham v. Knolls
Atomic Power Laboratory, 128 S. Ct. 2395 (2008), the Court noted that Defendants had the burden of
pleading affirmative defenses and that Plaintiffs were not obligated to state facts demonstrating their non-
exempt status in the complaint. Accordingly, the Court denied Defendants’ motion to dismiss.

Bouder, et al. v. Prudential Financial, 2010 U.S. Dist. LEXIS 91541 (D.N.J. Aug. 1, 2010). Plaintiffs, a
group of insurance agents, brought a collective action and a class action on behalf of themselves and all
others similarly-situated, alleging non-payment of overtime wages in violation of the FLSA and the labor
laws of thirteen different states. Defendant moved for summary judgment on Plaintiffs’ FLSA claims. The
Court granted Defendant’s motion for summary judgment, finding that Plaintiffs were “outside salesmen”
and thus exempted from overtime pay under the FLSA. Id. at *8. Defendant contended that Plaintiffs’
primary duty was making sales, and all other activities were incidental to or in conjunction with their sales
efforts and thus equally regarded as exempt work under regulations of the U.S. Department of Labor.
Plaintiffs argued that they did not qualify for the outside sales exemption, as their primary duty was
administrative, because they provided financial advice and services. The Court found it significant that: (i)
Plaintiffs worked on commission and sold insurance, annuities, and other financial products; (ii) Plaintiffs’
employment was subject to termination for failure to satisfy sales requirements; (iii) Plaintiffs’ initial
complaint stated that Plaintiffs’ primary duty was making sales, although the representation was later
omitted; (iv) Plaintiffs’ amended class action complaint asserted that although they made sales, their
primary duty consisted of fact-finding or advising customers; (v) Plaintiffs’ testimony demonstrated that they
were regularly engaged in making sales at customer’s homes, away from Defendant’s place of business;
and (vi) Plaintiffs’ financial advice and services were functions incidental to the sale of insurance, annuities
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and financial products. The Court concluded that based on this record, Plaintiffs were “outside salesmen”
exempted from the FLSA, and accordingly granted Defendant’s motion for summary judgment. Id. at *30.

Christopher, et al. v. SmithKlein Beecham Corp., 2010 U.S. Dist. LEXIS 12813 (D. Ariz. Feb. 1, 2010).
Plaintiffs, a group of pharmaceutical sales representatives (“PSRs”), alleged that Defendant incorrectly
classified them as exempt under the outside sales exemption of the FLSA, thus leading to overtime pay
violations. Defendant filed a motion for summary judgment, which the Court granted. Plaintiffs filed a
motion to amend the judgment, which the Court denied. While granting summary judgment to Defendant,
the Court found that the PSRs’ primary duty was making “sales” within the meaning of § 203(k) of the
FLSA. In support of their motion to amend the judgment, Plaintiffs submitted an amicus curiae brief filed by
the U.S. Department of Labor (“DOL”), in an action pending in another circuit, in which the DOL took the
position that a “sale” for the purpose of the outside sales exemption “requires a consummated transaction
directly involving the employee for whom the exemption is sought.” Id. at *2. The DOL opined that
because PSRs do not make “actual sales,” the outside sales exemption does not apply. Id. The Court
noted that the DOL presented the same arguments presented in Plaintiffs’ briefs, which the Court had
already rejected. Nevertheless, Plaintiffs contended that the position taken by the DOL in its amicus brief
was entitled to controlling deference. The Court disagreed. It observed that generally, a Court must give
effect to an agency’s regulation containing a reasonable interpretation of an ambiguous statute, but here
the DOL’s interpretation was contained in an amicus brief and was not promulgated in the exercise of the
agency’s rule-making authority. Further, the Court found that although an agency’s interpretation of its own
regulations is entitled to substantial deference, the regulations at issue here merely restated the terms of
the statutory language contained in the FLSA concerning the definition of “sale.” The Court found that the
DOL’s interpretation of “sales” in its amicus brief that “a ‘sale’ for the purposes of the outside sales
exemption requires a consummated transaction directly involving the employee for whom the exemption is
sought” was inconsistent with the definition in § 203(k), which provides that a “sale” includes not only a
“sale” as that term is traditionally defined, but also “other disposition.” Id. at *4. Moreover, the Court stated
that the DOL’s attempt to limit the statutory definition to “actual sales,” was contrary to the DOL’s previous
interpretations in 69 Fed.Reg. 22122, 22162 (April 23, 2004), that broadly defined the outside sales
exemption as requiring a sale “in some sense.” Id. The Court, therefore, denied Plaintiffs’ motion to
amend the judgment and upheld its previous decision to grant Defendant’s motion for summary judgment.

Cunningham, et al. v. Electronic Data Systems Corp., 2010 U.S. Dist. LEXIS 32112 (S.D.N.Y. Mar. 30,
2010). Plaintiffs brought a collective action under the FLSA to recover unpaid overtime wages from
Defendant, an information technology (“IT”) company which provides services to government entities and
private business throughout the world. This case related to Defendant’s relationship client American
Airlines (“American”), to which Defendant provided IT and staff augmentation (“Staff Aug”) services, a
group of personnel to supplement American’s IT workforce. Plaintiffs were a group of Staff Augs that
Defendant retained and placed with American through a staffing agency. Defendant filed a motion for
summary judgment, which the Court denied, finding that Defendant submitted evidence that improperly
focused upon the relationship between Plaintiffs and American, rather than upon the legally germane
relationship between American and Defendant. Defendant then filed a renewed motion for summary
judgment, invoking the air carrier exemption to the FLSA’s overtime requirements. The Court again denied
Defendant’s motion. At the outset, the Court noted that an employer is exempt from paying overtime to its
employee if it was subject to the Railway Labor Act (“RLA”) – more commonly known as the air carrier
exemption, which means that the FLSA’s time-and-a-half overtime rule is not applicable to the employer if it
was a carrier under the RLA. The Court noted that the RLA applies to common carriers by air, such as
American and other commercial airliners, and also to companies that provide airlines with cargo-handling
and shuttle-bus services, even though such companies do not actually operate airplanes. The Court noted
that the National Mediation Board (“NMB”), which administers the RLA, applies a two part test to determine
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whether the employer and its employees were subject to RLA; the test focuses on: (i) whether the nature of
work is that traditionally performed by rail or air carriers – the function test; and (ii) whether the employer
was directly or indirectly owned or controlled by a carrier – the control test. The Court observed that
Defendant was entitled to summary judgment if it met both the function as well as the control prongs of the
NMB carrier-affiliate test. The Court noted that Verrett v. The SABRE Group, Inc., 70 F. Supp. 2d 1277
(N.D. Okla. 1999), found that the employer provided IT services to American Airlines met the function
prong. The Court ruled that Defendant established the function test because the IT services – which more
or less mirrored those performed in Verrett – to American were crucial to the airline’s commercial
operation. Based on the long list of factors considered by NMB to establish this prong, the Court noted that
one factor in particular – the extent of the carrier’s role in a company’s daily operations – determined the
control test in many cases. Plaintiffs argued that the control prong should not apply to Defendant because
as a multi-national IT service provider, Defendant provided services to hundreds of non-carrier clients.
Defendant argued that the test should apply solely to that portion of an employer’s business that relates to
an air carrier. The Court looked at NMB precedents to analyze the control prong, and found that Defendant
would meet the control test if its relationship with American evinced enough control. To establish that
American controlled its relevant operations, Defendant relied mainly upon its contract with the airline, which
governed the parties’ relationship. The Court noted that the agreement required Defendant to house three
American software applications on its computer, and obtain American’s approval before using any third-
party software, but nothing in the agreement showed the level of control that American exercised on
Defendant. The Court noted that apart from the contractual provisions, most of Defendant’s control was
exclusive to Staff Augs. According to the records, Staff Augs worked from American office space, among
American employees, and under the supervision of American managers, who controlled Staff Augs’
assignments, work schedules, and dress code. The Court observed that the records did not indicate as to
what portion of the American relationship that Staff Augs represented. The Court remarked that in all
possibility Staff Augs were a minor aspect of the relationship. Thus, the Court concluded that the Staff
Augs evidence did not satisfy Defendant’s burden to prove that American controlled it. Thus, the Court
denied the motion.

DiPasquale, et al. v. Docutek Imaging Solutions, Inc., 2010 U.S. Dist. LEXIS 120302 (S.D. Fla.
Nov. 12, 2010). Plaintiff, a service manager, brought a collective action against Defendant alleging that it
failed to pay the minimum wage and overtime compensation in violation of the FLSA, and failed to pay
Plaintiff his wages in the form of commissions in violation of Florida law. Defendant brought a motion for
summary judgment with regard to Plaintiff’s FLSA claims. Defendant asserted that Plaintiff was exempt
from the FLSA. The Court found that Plaintiff performed management activities, including handling
customer complaints over the phone, interviewing potential service technicians, making recommendations
regarding employees’ pay and position, communicating directly with employees, authorizing changes in
employees’ duties, appraising employees’ productivity and efficiency for the purpose of recommending
promotions, evaluating technicians, disciplining employees, and apportioning work among employees. As
a result, the Court held that Plaintiff’s primary duty was management. The Court determined that Plaintiff’s
managerial duties, which involved substantial authority over the other technicians and the service
department, outweighed Plaintiff’s non-managerial duties in importance. Id. at *16. Further, Defendant’s
affidavits stated that Plaintiff set his own work schedule and was fully in charge of service department.
Although Plaintiff’s recommendations were subject to the Defendant’s veto, the Court noted that Plaintiff’s
recommendations were given great weight and therefore, being subject to veto did not mean that he was
closely supervised in his running of the service department. The Court also found that Plaintiff received
extra compensation due to his position as service manager, and this weighed in favor of finding that
Plaintiff’s primary duty was management. The Court ruled that no genuine issues of material fact existed
as to whether Plaintiff customarily and regularly directed the work of two or more other employees. The
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record showed that during the relevant time period when Plaintiff oversaw the service department, there
were anywhere from fifteen to twenty-five employees in the service department, and Plaintiff both directed
and apportioned the work of the technicians in the service department. Finally, the Court found that there
were no genuine issues of material fact with regard to Plaintiff’s suggestions and recommendations as to
the hiring, firing, advancement, promotion, or any other change of status of other employees. The Court
noted that Plaintiff interviewed potential service technicians, recommended that employees be fired, made
recommendations with regard to pay and position, and his superiors typically followed his
recommendations. The Court concluded that Plaintiff was an exempt employee under the FLSA because
he met all the requirements of a bona fide executive, and therefore granted Defendant’s motion for
summary judgment.

In Re Novartis Wage & Hour Litigation, 611 F.3d 141 (2d Cir. 2010). In a consolidated action, Plaintiffs,
a group of pharmaceutical sales representatives, asserted claims under the FLSA, arguing that Defendant
misclassified them as exempt and denied them overtime wages. The District Court found that Plaintiffs
were outside salesman and/or administrative employees who were exempt from the overtime pay
requirements, and granted summary judgment to Defendant in In Re Novartis Wage & Hour Litigation, 593
F. Supp. 2d 637 (S.D.N.Y. 2009) (“Novartis I”). On appeal, the Second Circuit reversed and vacated the
judgment. At the outset, the Second Circuit noted that pursuant to the statutory mandate to define the
terms “outside salesman” and “administrative employee,” the Secretary of Labor (“Secretary”) had
promulgated several regulations. Regulations issued in 2004 provided that a job title alone is insufficient to
establish the exempt status of an employee. Instead, the status may be determined only on the basis of
the employee’s salary and duties. The Second Circuit noted that, under the regulations, an outside
salesman was an employee whose primary duty is: (i) making sales within the meaning of § 3(k) of the
FLSA; (ii) obtaining orders or contracts for services or for the use of facilities for which a consideration will
be paid by the client or the customer; and (iii) customarily and regularly is engaged away from the
employer’s place or places of business in performing such primary duty. The regulations further provided
that in determining the primary duty of an outside sales employee, work performed incidental to, and in
conjunction with, the employee’s own outside sales or solicitations, including incidental deliveries and
collections, is regarded as exempt outside sales work. The regulations, moreover, provided that other work
that furthers the employee’s sales efforts also is regarded as exempt work, including, for example, writing
sales reports, updating or revising the employee’s sales or display catalogue, planning itineraries, and
attending sales conferences. Id. at 151. Addressing concerns expressed by groups such as the Grocery
Manufacturers Association, the National Association of Manufacturers, and the U.S. Chamber of
Commerce for the emphasis on an employee’s own sales, the U.S. Department of Labor (“DOL”) agreed
that a determination of whether an employee is exempt as an outside salesman should not depend on
whether it is the sales employee or the customer who types the order into a computer system and hits the
return button. Moreover, the 2004 Final Rule preamble elaborated on the primary-duty standard by
explaining that employees have a primary duty of making sales if they obtain a commitment to buy from the
customer and are credited with the sale. The Second Circuit remarked that in defining the term “sale” as
involving a transfer of title, and defining and delimiting the term “outside salesman” in connection with an
employee’s efforts to promote the employer’s products, the regulations did far more than merely parrot the
language of the FLSA. The Second Circuit held that the Secretary’s interpretations of the regulations were
entitled to controlling deference unless those interpretations were plainly erroneous. The Second Circuit
found no such error. Id. at 153. The Second Circuit noted that, in this case, Defendant sold its drugs to
wholesalers, who then sold them to pharmacies, who then ultimately sold the drugs to patients who had
prescriptions for them. Plaintiffs promoted the drugs to the physicians. Plaintiffs did not speak to the
wholesalers, the pharmacies, or the patients. The Second Circuit noted that where an employee promotes
a pharmaceutical product to a physician and can transfer to the physician nothing more than free samples
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– but cannot lawfully transfer ownership of any quantity of the drug in exchange for anything of value; take
an order for its purchase; or even obtain from the physician a binding commitment to prescribe it – it would
conclude that it was not plainly erroneous to find that the employee has not made a sale. Id. at 154.
Accordingly, the Second Circuit concluded that Plaintiffs were not outside salesmen within the meaning of
the FLSA and the regulations. Regarding the administrative employee exemption, the Second Circuit
noted that the Secretary’s regulations interpreting the FLSA exemption for any employee employed in a
bona fide administrative capacity established three criteria that must be met for an employee to fit within
the category. To be an administrative employee, the employee must earn at least $455 a week, his
primary duty must be the performance of office or non-manual work directly related to the management or
general business operations of the employer or the employer’s customers, and his primary duty must
include the exercise of discretion and independent judgment with respect to matters of significance.
Comparing the record as to Plaintiffs’ primary duties against the illustrative factors set out in § 541.202(b),
the Second Circuit found no evidence in the record that Plaintiffs: (i) had any authority to formulate, affect,
interpret, or implement Defendant’s management policies or its operating practices; (ii) were involved in
planning Defendant’s long-term or short-term business objectives; (iii) carried out major assignments in
conducting the operations of Defendant’s business; or (iv) had any authority to commit Defendant in
matters that had significant financial impact. Id. at 156. The Second Circuit held that Plaintiffs were not
bona fide administrative employees within the meaning of the FLSA and the regulations. Moreover, the
Second Circuit vacated the District Court’s finding that Plaintiffs fell within the same exemptions under New
York and California law, which were not meaningfully different from the requirements of the FLSA.
Accordingly, because the Second Circuit found that Plaintiffs did not qualify for either of the exemptions, it
vacated the District Court’s order of granting summary judgment, and remanded the case for further
proceedings.

Indergit, et al. v. Rite Aid Corp., 2010 U.S. Dist. LEXIS 32322 (S.D.N.Y. Mar. 31, 2010). Plaintiff, a
former store manager, individually and on behalf of others similarly-situated, brought an action alleging that
Defendants failed to pay overtime compensation in violation of the FLSA and the New York Labor Law
(“NYLL”). Plaintiff also asserted individual claims for age discrimination under the ADEA and the New York
Human Rights Law (“NYSHRL”), and for retaliation under the NYLL and the FLSA. Plaintiff contended that,
as part of a program to reduce the amount of overtime compensation paid to non-exempt employees,
Defendants had a policy of requiring store managers and assistant store managers to work overtime to
perform the duties of non-exempt employees, such as cashiers and stock handlers. Plaintiff contended
that the managers and the assistant managers were required to work up to 80 hours a week, and/or six or
seven days a week, to make up all the hours previously worked by non-exempt employees. The Court
granted in part Defendants’ partial motion for summary judgment on Plaintiff’s claims for overtime pay
under the FLSA. The Court also dismissed Plaintiff’s retaliation claims and personal claims for injunctive
relief under the FLSA and the NYLL. Defendants contended that Plaintiff’s own testimony – where he
admitted that he was unquestionably in charge of the store, disciplined employees, interviewed applicants,
and trained employees – established that he came within the executive exemption. The Court noted that
under § 213(a)(1) of the FLSA, those individuals employed in a bona fide executive, administrative, or
professional capacity are not entitled to overtime. Further, the FLSA regulations specify that employees
are subject to the executive exemption if: (i) they are paid on a salary basis at no less than $455 per week;
(ii) their primary duty is management of the enterprise in which they are employed or of a customarily
recognized department sub-division; (iii) they customarily directs the work of two or more other employees;
and (iv) they had the authority to hire and fire other employees. The Court noted that while it appeared that
Plaintiff performed a variety of exempt duties, the record did not reveal the relative importance of those
duties versus the non-exempt duties Plaintiff alleged he performed on a weekly basis, including staffing the
cash register and photo processor, or moving inventory from the back room to the retail floor. The Court
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rejected Defendants’ argument to limit its inquiry concerning job duties to the statements Plaintiff made at
his deposition, finding that case law and the FLSA regulations required a far more complicated inquiry,
which necessitated weighing a variety of factors and a totality of circumstances approach. The Court
concluded that the incomplete nature of the record and the factual disputes relating to Plaintiff’s job
responsibilities made it improper for the Court to resolve Plaintiff’s claim as a matter of law. In doing so,
the Court noted that there were genuine issues of material fact relating to time spent performing exempt
versus non-exempt duties, scheduling responsibilities, and handling non-exempt duties by choice or
discretion. The Court ruled that Defendants’ motion was premature because discovery was not complete.
Therefore, the Court denied Defendants’ motion for partial summary judgment as to Plaintiff’s FLSA
overtime compensation claim without prejudice.

Jirak, et al. v. Abbott Laboratories, Inc., 716 F. Supp. 2d 740 (N.D. Ill. 2010). Plaintiffs, present and
former pharmaceutical representatives of Defendant, brought a collective action alleging violations of the
overtime provisions of the FLSA. Plaintiffs were responsible for generating market share and market share
growth for assigned professional pharmaceutical products, and making presentations and selling to
physicians and other health care professionals. Defendant trained Plaintiffs on science and selling skills,
which included training on product and competitor product information, as well as selling techniques to
determine a physician’s needs. Defendant provided Plaintiffs with call lists and information about the
products, and then Plaintiffs were supposed to call the higher-ranked physicians more frequently and enter
call notes of each sales call in the laptop computer issued to them. Plaintiffs were evaluated on their ability
to consistently give a logical, reasonable call-to-action/close on every sales call. However, “closing” did not
create a contract or an enforceable commitment by the doctor to write a prescription for Defendant’s
products. Id. at 743. Even if the targeted doctor wrote a prescription for the product and it was filled by a
pharmacy, Defendant did not recognize income. Rather, Defendant recognized revenue when their trade
group provided pharmaceutical products to wholesale and retail customers. Plaintiffs, in addition to their
base wages, were paid incentive compensation, which was calculated, in part, based on prescriptions
written in the Plaintiffs’ assigned territory. The parties presented cross-motions for summary judgment on
issues of whether Plaintiffs were exempted from the overtime requirement of the FLSA under the outside
sales and administrative exemptions. The Court granted Plaintiffs’ motion for summary judgment.
Plaintiffs argued that the outside sales exemption did not apply because Plaintiffs did not sell anything and
health care providers did not purchase anything. In support of their argument, Plaintiffs cited an amicus
curiae brief submitted by the U.S. Department of Labor (“DOL”) in another case. In its brief, the DOL
argued that because pharmaceutical sales representatives did not sell any drugs or obtain any orders for
drugs, they did not meet the regulation’s plain and unmistakable requirement that their primary duty must
be “making sales.” Id. at 745. Defendant argued that the Court should grant no deference to the DOL’s
amicus brief, because DOL’s interpretation of the word “sell,” under the outside sales exemption, was not
based on language of the DOL’s own creation, but rather statutory language created by Congress.
Defendant relied on Gonzales v. Oregon, 546 U.S. 243, 257 (2006), where the Supreme Court did not
accord deference to an Attorney General rule interpreting a parroting regulation that simply repeated two
statutory phrases and attempted to summarize others. However, the Court was not persuaded by
Defendant’s argument because it reasoned that the regulations at issue did not merely “parrot” the FLSA.
Id. at 746. The Court acknowledged that both the regulation, 29 C.F.R. § 541.501(b), and the FLSA,
29 U.S.C. § 203(k), defined sale or sell to include “any sale, exchange, contract to sell, consignment for
sale, shipment for sale, or other disposition.” Id. at 746. Accordingly, the Court found that the DOL’s
interpretation was both persuasive and consistent with the analysis of the regulations. The regulations
dictated that, if an employee did not make sales and did not obtain orders or contracts, then the outside
sales exemption did not apply. Further, the regulations stated that promotional work incidental to sales
made, or to be made, was not exempt outside sales work, and at the same time the promotional activities
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designed to stimulate sales, that would be made by someone else, also were not exempt outside sales
work. The Court acknowledged that Plaintiffs’ promotional activities were not incidental to Defendant’s
sales; rather, such activity was an essential component of Defendant’s business strategy. Id. at 747.
However, the activities did not generate Plaintiffs’ sales, but instead stimulated sales by Defendant’s trade
group. The parties also presented cross-motions for summary judgment on the issue of whether Plaintiffs
were exempt from overtime requirements of the FLSA under the administrative exemption. The Court
observed that there was no dispute that Plaintiffs met the first prong of the administrative employee
exemption of the DOL Regulations, in that they were compensated on a salary of not less than $455 per
week. Defendant argued that Plaintiffs regularly exercised discretion and independent judgment with
matters of significance. Defendant further asserted that Plaintiffs built relationships, created pre-call plans,
and customized their calls to develop a specific strategy to increase their effectiveness with targeted
physicians, which resulted in an increase in Defendant’s market share. Defendant cited Smith v. Johnson
& Johnson, 593 F.3d 280 (3d Cir. 2010), in support of their argument, where Plaintiff executed nearly all
her duties without direct oversight. However, the Court stated that the facts of this case were
distinguishable from that of Smith, and indicated that Plaintiffs did not exercise discretion and independent
judgment, but rather used their sales skill to apply Defendant’s well-established techniques and procedure.
The Court observed that Plaintiffs were never free from immediate direction and were always expected to
adhere to company policies. The Court concluded that because Plaintiffs could not prepare contracts or
create an enforceable commitment by a doctor to write a particular prescription, they did not have the
authority to negotiate and bind Defendant in significant matters or matters that had a significant financial
impact. Thus, the Court granted summary judgment to Plaintiffs on this issue, finding that Plaintiffs did not
satisfy the administrative exemption.

Gruchy, et al. v. DirecTech Delaware, Inc., 2010 U.S. Dist. LEXIS 103424 (D. Mass. Sept. 30, 2010).
Plaintiffs, a group of DirecTech technicians, brought a collective action against Defendants alleging that
they violated the FLSA by failing to pay overtime compensation. Defendants moved for summary judgment
on the basis that Plaintiffs were exempt from the FLSA as commission-based employees under the FLSA’s
retail or service establishment exemption. In considering the motion, the Court noted that the retail or
service establishment exemption under 29 U.S.C. § 207(i) applies where: “(i) the employee was employed
by a retail or service establishment; (ii) the employee’s regular rate of pay exceeded one and one-half
times the minimum hourly rate; and (iii) more than half of the employee’s compensation for a representative
period of not less than one month represented commissions on goods or services.” Id. at *6. The Court
focused on requirement three – the commission issue – in its analysis. The Court noted that a commission
for the purposes of the FLSA exemption must be bona fide; hence, an employer cannot merely call a
compensation system “commission-based” to evade the FLSA overtime requirements. The parties
disagreed as to the appropriate definition of “commission.” Defendants argued that because Plaintiffs’ pay
fluctuated from week to week and because they had an “incentive to hustle” to complete each job
efficiently, thereby increasing their effective rate of pay per hour, they were paid commissions. Id. at *8. In
contrast, Plaintiffs maintained that the technicians were not paid a commission, but rather were
compensated on a piecework basis without regard to the amount of revenue generated by the service.
Given that this was a case of first impression and FLSA exemptions are to be narrowly construed, the
Court looked to the dictionary meaning of “commissions,” and found that commissions are often expressed
in percentage terms, thus, explicitly establishing a proportionality between the customer price and the
employee compensation. Id. at *9. Because a commission is often expressed as a percentage does not
mean that it necessarily must be, or that flat rate payments made to employees as incentives to generate
more sales revenue could not be considered commissions in appropriate circumstances. Given the
absence of clear guidance on the question, the Court concluded that it was more prudent to try to answer it
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on a fully elaborated trial record rather than a summary judgment record. Accordingly, the Court denied
Defendants’ motion for summary judgment.

Guinup, et al. v. Petr-All Petroleum Corp., 2010 U.S. Dist. LEXIS 86280 (N.D.N.Y Aug. 23, 2010).
Plaintiff, a store manager, brought a collective action alleging that Defendants, a combination convenience
store and gas station, misclassified her and other daytime retail outlet managers as exempt employees and
failed to pay them overtime wages in violation of the FLSA and the New York Labor Law. Defendants
brought a motion for summary judgment. Defendants argued that Plaintiff’s claims should be dismissed
because she satisfied the executive exemption of the FLSA under 29 U.S.C. § 213(a)(1). Plaintiff argued
that there was a genuine issue of material fact regarding whether her primary duties included management.
The Court applied the “short test” provided in 29 C.F.R. § 541.2 of the DOL regulations. Id. at *21.
Defendants showed that Plaintiff satisfied the “salary basis” requirement of the short test, and accordingly,
the Court only analyzed whether Plaintiff satisfied the “duties” requirement of the short test. Id. The Court
stated that there were four factors to be examined in determining an employee’s primary duty. First,
regarding the relative importance of the exempt duties vis-a-vis other types of duties Defendants argued
that Plaintiff’s managerial duties were more important than her non-managerial duties because Plaintiff
performed almost all the tasks identified by the U.S. Department of Labor (“DOL”) as managerial tasks.
The Court found that Plaintiff performed a number of managerial tasks, including hiring, scheduling,
training, evaluating, reporting to corporate, discussing sales performance and promotions with corporate,
and controlling “shrink.” Id. at *10. The Court stated that while Plaintiff performed a number of non-
managerial tasks – including ringing up the register, stocking shelves, printing sales reports, counting
product, and checking in vendors – and might not have been the only employee who trained new
employees and corrected employee performance problems, Plaintiff’s managerial functions were more
important to the success of the store than her non-managerial functions. The Court referred to the
decisions of various circuits with similar facts, concluding that the store could not have operated
successfully unless Plaintiff performed her managerial functions. Second, with respect to the amount of
time spent performing exempt work, Plaintiff argued that she was a non-exempt employee because 80% of
her work was not managerial in nature. Defendants argued that Plaintiff satisfied the executive exemption
regardless of whether she spent more time on non-exempt work than managerial duties. The Court found
that Defendants’ argument was not supported by any evidence, and noted that even if Plaintiff was correct,
time alone was not the sole test in terms of 29 C.F.R. § 541.700(b). The Court referred to Mims v.
Starbucks Corp., 2007 U.S. Dist. LEXIS 9 (S.D. Tex. Jan. 2, 2007), which held that store managers were
exempt employees despite spending 70% to 80% of their time on making drinks and operating registers.
The Court referred to case law, which established that the time spent in performing non-managerial duties
was not entirely determinative, and that even if an employee spent 90% of the time on non-exempt duties,
it was not a controlling factor. Third, regarding an employee’s relative freedom from direct supervision,
Defendants argued that, Plaintiff managed six to eight employees on a day-to-day basis and had freedom
to make recommendations as to hiring, pay rates, disciplining, and termination. Plaintiff argued that her
Area Supervisors closely monitored the store’s functions and operations, and that “she could only make
recommendations, as opposed to decisions.” Id. at *28. However, the Court observed that there was no
requirement that an employee has complete freedom from supervision. The Court found that Plaintiff was
the most senior employee at the store and that Plaintiff’s Area Supervisor visited the store once a week for
a few hours, not wanting to interfere with the operation of the store. The Court cited Thomas v. Speedway
SuperAmerica, LLC, 506 F.3d 507 (6th Cir. 2007), which held that a local store manager’s job was no less
managerial, for FLSA purposes, simply because she had an active district manager and that the district
manager’s availability by phone did not detract from a finding that the store manager was relatively free
from supervision. Finally, the Court considered the relationship between Plaintiff’s salary and the wages
paid to other employees. Plaintiff argued that one of her assistant managers made more money than her
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after overtime was taken into consideration. The Court stated that Plaintiff’s testimony ignored the fact that
she received a higher incentive payment under the quarterly incentive program, with the next closest
employees receiving forty percent less of the award. The Court found a discrepancy of $264.30 between
the weekly earnings of Plaintiff and those of an assistant manager and concluded that this factor weighed
in favor of a finding that Plaintiff’s primary duty was managerial in nature. Accordingly, the Court dismissed
Plaintiff’s collective action claim under the FLSA, and as a result, declined to extend pendent jurisdiction
over Plaintiff’s class claims under the New York Labor Law.

Jackson, et al. v. Alpharma, Inc., 2010 U.S. Dist. LEXIS 72435 (D.N.J. July 19, 2010). Plaintiffs, a
group of pharmaceutical sales representatives (“PSRs”), filed a collective action under the FLSA and the
New Jersey Wage Collection Law alleging unpaid wages and overtime pay. Plaintiffs worked for
Defendant, a prescription drug manufacturer. As the products could only be dispensed from a licensed
healthcare provider able to prescribe medication, Plaintiffs did not sell the drugs, but called on doctors and
pharmacies to encourage them to prescribe or stock Defendant’s products. Defendant filed a motion for
summary judgment. The Court found that Plaintiffs were exempt from the FLSA’s overtime requirement
because of the administrative capacity of the employment. The Court noted that PSRs were clearly
marketing and promoting the sale of Defendant’s products and therefore, they were performing work
directly related to the management or general business operations of Defendant. The Court further
determined that Plaintiffs were assigned a geographic territory for which they were solely responsible,
worked alone the majority of the time, controlled their territory by developing business plans designed to
grow their business and governing their own day-to-day activities, decided when and where to travel, and
with whom to meet in order to effectuate the most business. Id. at *10-11. The Court also held that
Plaintiffs had discretion in executing individual calls, deciding how to approach physicians, handling
discussions with physicians, and selecting marketing materials to present to the doctors. The Court found
that Plaintiffs earned a high salary, performed non-manual work directly related to the general business
operations of their employer, and exercised discretion and independent judgment with respect to matters of
significance. Based on this record, the Court concluded that Plaintiffs were covered by the administrative
employee exemption to the FLSA, and granted Defendant’s motion for summary judgment.

Pignataro, et al. v. Port Authority Of New York, 593 F.3d 265 (3d Cir. 2010). Plaintiffs, a group of
helicopter pilots, filed a collective action against Defendant, alleging that it improperly classified them as
“professional” employees under the FLSA, and thus failed to pay them overtime. The Court held that
Plaintiffs were not exempt as “professional” employees under 29 U.S.C. § 207(a)(1), and therefore were
entitled to mandatory overtime compensation. Defendant appealed, and the Third Circuit affirmed. The
Court noted that the relevant exemption as defined by 29 C.F.R. §§ 541.3 and 541.301 encompassed
employees who were “learned” professionals,” i.e., employees whose primary duties consist of work
requiring advanced knowledge in a field of science or learning customarily acquired by a prolonged course
of specialized intellectual instruction. The Third Circuit observed that the exemption did not apply to
occupations in which the bulk of employees acquired skill by experience and that an advanced academic
degree would be the best prima facie evidence of professional training. In this case, the Third Circuit found
that in order to qualify for their jobs, Plaintiffs must have logged in 2,000 hours of flying, earned a
commercial helicopter pilot certificate, earned a Federal Aviation Administration (“FAA”) medical certificate,
have knowledge of relevant FAA rules and regulations, and earned a high school diploma or GED. The
Third Circuit observed that none of the certifications that helicopter pilots were required to have were
academic degrees, and further, that logging in-flight hours, in-flight instruction, and passing practical and
written tests did not qualify as a prolonged course of specialized intellectual instruction and study. The
Third Circuit also agreed with the District Court’s reasoning that pilots’ flight certificates did not constitute
advanced academic degrees, and thus they were merely highly trained technicians. Defendant argued that
the District Court ignored Plaintiffs’ day-to-day duties like pre-flight inspection, decisions on weather
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conditions, and maintaining flight logs. However, the Third Circuit stated that such duties did not require
any further academic instruction. Therefore, the Third Circuit concluded that Plaintiffs’ work did not require
advanced knowledge that was customarily acquired from a prolonged course of specialized instruction. To
further support its conclusion, the Third Circuit referred to the U.S. Department of Labor’s (“DOL”) view that
pilots were not exempt professionals because aviation was not a field of science or learning. Additionally,
the Third Circuit referred to the DOL’s decision that airline pilots were not “learned professionals” because
airline pilots did not meet the threshold prerequisite of formal specialized academic training in a field of
science or learning. Id. at 271. Accordingly, the Third Circuit affirmed the District Court’s ruling that
Plaintiffs were not “learned professionals” and were not exempt from the overtime provisions.

Robinson-Smith, et al. v. Government Employees Insurance Co., 590 F.3d 886 (D.C. Cir. 2010).
Plaintiffs, a group of auto damage adjusters, brought an FLSA action alleging that Defendant denied them
overtime pay by incorrectly classifying them as exempt administrative employees. On Plaintiff’s motion for
summary judgment, the District Court applied the “short test” used by the U.S. Department of Labor
(“DOL”) to describe administrative employees, and determined that Plaintiffs did not qualify, and therefore
granted Plaintiffs’ motion for summary judgment. In reaching its conclusion, the District Court followed the
reasoning of In Re Farmers Insurance Exchange Claims Representatives’ Overtime Pay Litigation, 300 F.
Supp. 2d 1020 (D. Ore. 2003). Subsequently, the Ninth Circuit reversed Farmers in Miller v. Farmers
Insurance Exchange, 466 F.3d 853 (9th Cir. 2006), as amended, 481 F.3d 1119, 1131 (9th Cir. 2007), and
rejected the precise language that the District Court had relied on in this case. The District Court denied
Defendant’s subsequent motion to reconsider, and Defendant appealed. The D.C. Circuit reversed the
District Court’s judgment and remanded the case. The D.C. Circuit opined that the DOL regulation’s short
test for determining whether an employee is administrative has three prongs, including: (i) the employee
must make more than $250 per week; (ii) the employee’s primary duty must be administrative in nature;
and (iii) the employee’s primary duty must include work requiring discretion and independent judgment.
The D.C. Circuit found that Plaintiffs earned more than $250 per week and that their primary duty was
administrative. The D.C. Circuit further determined that the primary duty of an auto damage adjuster,
which consisted of the assessment, negotiation, and settlement of automobile damage claims, included
exercise of discretion and independent judgment. The D.C. Circuit concluded that the auto adjusters made
independent choices free from immediate supervision, and that their decisions were reviewed only after the
estimate was written and the claim paid. The D.C. Circuit also found that adjusters made choices with
respect to matters of significance because adjusters were empowered to settle claims up to $15,000.
Plaintiffs argued that, although they occasionally exercised discretion, it was not their primary duty, which
was non-exempt appraisal work. Citing Roe-Midgett v. CC Services, Inc., 512 F.3d 865, 874-75 (7th Cir.
2008), the D.C. Circuit rejected this argument, finding that an employee’s primary duty did not consist of
one specific task but rather of administrative duties generally, and appraising damage was included among
many duties that the adjusters performed in the course of adjusting auto damage claims. The D.C. Circuit
therefore reversed the District Court’s decision and remanded the case for further proceedings.

Shaw, et al. v. Bank Of America, N.A., 2010 U.S. Dist. LEXIS 117582 (N.D. Ga. July 29, 2010). Plaintiff,
a field examiner, brought a collective action alleging Defendant violated the FLSA. Plaintiff alleged that
Defendant owed back wages for the time that he was misclassified as an FLSA overtime-exempt
employee. Four other former field examiners opted-in to the case as Plaintiffs. Defendant sought
summary judgment on the claims of Plaintiff and the op-ins, contending that although it reclassified field
examiners as non-exempt, the job actually was exempt under exceptions for administrative and
professional employees. The Court denied the motion, finding disputed issues of material fact regarding
whether any exemptions apply to the field examiner’s position. The Court addressed Defendant’s claim
that the professional employee exception, which includes positions that “require knowledge of an advanced
type in a field of science or learning customarily acquired by a prolonged course of specialized intellectual
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instruction,” applied to Plaintiff. Id. at *9. The record before the Court contained evidence from Plaintiff
that no specialized knowledge was required for the field examiners’ position and testimony from
Defendant’s witness that an accounting degree was a requirement to be hired as a field examiner, but that
individuals without a specialized degree had been hired in the past and performed well in the position. The
Court found that based on the disputed record, it could not conclude as a matter of law that the
professional employee exemption applied to Plaintiff. With respect to the administrative exception, the
Court noted that the record must show that Plaintiff exercised discretion and independent judgment in the
position. The Court determined that there was a dispute as to material facts; thus, it could not conclude as
a matter of law that the administrative exemption applied to Plaintiff’s position. Defendant’s witness
testified that field examiners could not make decisions about whether to award a loan, but must only make
recommendations to their supervisors. Further, the evidence indicated that Plaintiff used templates and
well-established techniques in performing their examinations. Accordingly, the Court found that summary
judgment was inappropriate and denied Defendant’s motion.

Smith, et al. v. Johnson & Johnson, 593 F.3d 280 (3d Cir. 2010). Plaintiff, a senior professional sales
representative, filed a collective action seeking overtime pay under the FLSA. Defendant filed a motion for
summary judgment, arguing that Plaintiff was exempt from the FLSA overtime provisions under either the
“outside salesman” exemption or the “administrative employee” exemption. Id. at 283. The District Court
found that the “administrative employee” exemption applied to Plaintiff and granted Defendant’s motion for
summary judgment. On appeal, the Third Circuit affirmed the District Court’s decision. In doing so, the
Third Circuit noted that anyone employed in a bona fide administrative capacity is exempt from the FLSA’s
overtime requirements; it focused on the definition of an administrative employee set out in 29 C.F.R.
§ 541.200-.204 as someone: (i) compensated on a salary or fee basis at a rate of not less than $455 per
week, exclusive of board, lodging, or other facilities; (ii) whose primary duty is the performance of office or
non-manual work directly related to the management or general business operations of the employer or the
employer’s customers; and (iii) whose primary duty includes the exercise of discretion and independent
judgment with respect to matters of significance. Id. at 284-85. Plaintiff admitted that her salary qualified
her for the exemption, but disputed her qualification for the other two prongs. The Third Circuit first found
that in her testimony, Plaintiff elaborated on the independent and managerial qualities that her position
required. Specifically, Plaintiff testified that she would visit quarterly with a list of target doctors. Plaintiff
could choose to visit doctors according to her discretion and she could choose to visit high-priority doctors
more than once each quarter. Plaintiff also had discretion over her budget to spend towards taking doctors
to lunch or to sponsor seminars. The Third Circuit also found that Plaintiff’s non-manual position required
her to form a strategic plan designed to maximize sales in her territory. Particularly, Plaintiff testified that
before her visits she completed pre-visit reports to help her select the correct strategy for that day’s visits
that she completed post-visit reports summarizing the events of the client interactions, and that she would
refer back to this information before her next visit to the clients. Thus, the Third Circuit concluded that
Plaintiff’s duties directly related to the management or general business operations of Defendant because it
involved a high level of planning and foresight, and the strategic plan that Plaintiff developed guided the
execution of her remaining duties; thus, Plaintiff was qualified for the second prong of the administrative
employee exemption. The Third Circuit also found that Plaintiff executed nearly all of her duties without
direct oversight. Further, it noted that Plaintiff had described herself as the manager of her own business
who could run her own territory as she saw fit. Accordingly, the Third Circuit concluded that Plaintiff was
also qualified for the third prong of the exemption and affirmed the District Court’s order granting
Defendant’s motion for summary judgment.

Talbert, et al. v. American Risk Insurance Co., 2010 U.S. App. LEXIS 25889 (5th Cir. Dec. 20, 2010).
Plaintiffs, Sylvester Talbert, an assistant claims adjuster, and Sheryl Want, a claims adjuster, brought a
collective action under the FLSA alleging that Defendants failed to pay them overtime compensation. The
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District Court granted Defendants’ motion for summary judgment holding that Talbert was an administrative
employee who was exempted from the FLSA’s overtime requirements, and that Want was not entitled to
overtime compensation because she was an independent contractor. On Plaintiffs’ appeal, the Fifth Circuit
affirmed the District Court’s ruling. Talbert argued that Defendant treated him as an hourly employee
because he earned compensatory time-off when he worked more than forty hours per week, and was
required to use compensatory time when he worked less than forty hours a week. Talbert citied 29 U.S.C.
§ 207(o) and contended that the use of compensatory time was a clear evidence that Defendant did not
intend to pay him on a salary basis, since compensatory time-off was only permitted for use by public
agencies. The Fifth Circuit found that Talbert’s arguments were without merit because he cited no
authority for his contention that § 207(o), which authorizes governmental employers to provide
compensatory time-off in lieu of the payment of overtime compensation to non-exempt employees,
prohibits private employers from using compensatory time for exempt, salaried employees. Further,
Talbert submitted no evidence that he was not always paid his full salary or that Defendants’ use of
compensatory time resulted in any improper deductions from his salary. The Fifth Circuit noted that
Talbert’s work was in the office and was directly related to Defendants’ general business operations.
Talbert’s job included interviewing policyholders, making coverage recommendations, and assisting in
claims litigation. The Fifth Circuit concluded that Talbert’s duties involved the exercise of discretion and
independent judgment, and therefore he was subject to the administrative exemption. As to Want, the Fifth
Circuit found that she was an independent contractor. The Fifth Circuit noted that Want: (i) worked as an
independent contract adjuster for multiple companies prior to working for Defendants; (ii) was a licensed
professional and bore the cost of her license; (iii) was expected to handle the files assigned with little or no
day-to-day supervision; (iv) controlled the number of hours she worked; and (v) was aware, from the
beginning of her relationship with Defendants, that her position was expressly temporary. Further, the Fifth
Circuit noted that there was nothing in the confidentiality agreement Want signed, as a condition of working
for Defendants that precluded her from working for other insurance companies. The Court thus affirmed
the District Court’s ruling granting Defendants’ motion for summary judgment.

(viii) Discovery In FLSA Collective Actions

Alvarez, et al. v. The Hyatt Regency Long Beach, et al., 2010 U.S. Dist. LEXIS 99281 (C.D. Cal.
Sept. 23. 2010). Plaintiffs, a group of non-exempt workers, brought a class action against Defendant for
unpaid commission wages. Plaintiffs filed a motion to compel a discovery response, seeking the names
and contact information for all non-exempt employees hired after May 7, 2005. The Court granted
Plaintiffs’ motion to compel discovery. The Court noted that the putative class action identified by Plaintiffs
appeared to be well defined and ascertainable. The Court found that the information that Plaintiffs sought
– names, addresses and telephone numbers – was neither sensitive nor personal. The Court opined that
an opt-out system for discovery responses was not necessary because such a procedure would be
extremely time consuming given the short pre-certification discovery period. Finally, the Court found that
privacy interests were outweighed by Plaintiffs’ need for the discovery. The Court, therefore, compelled
discovery and imposed reasonable limitations such as: (i) each counsel must inform each contacted
potential putative class member about their right not to talk to counsel; (ii) each counsel must keep a list of
all individuals contacted and preserve the list so that it may be filed with the Court if required; and (iii) the
parties may not to use any of the contact information for any purpose outside the litigation. Accordingly,
the Court granted Plaintiffs’ motion.

Currie-White, et al. v. Blockbuster, Inc., 2010 U.S. Dist. LEXIS 47071 (N.D. Cal. April 15, 2010).
Plaintiff, a customer service representative, brought a putative class action alleging that Defendant violated
the California Labor Code and § 14 of Wage Order 7-2001. Plaintiff alleged that Defendant failed to
provide suitable work seats for its customer service representatives as required by the Wage Order.
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Plaintiff sought discovery in support of a motion for class certification for all customer service
representatives not provided with suitable work seats. Defendant objected to discovery requests seeking
contact information for all customer service representatives at Defendant’s stores in California during the
class period. The parties filed a joint dispute discovery letter before the Court. The Court ordered
Defendant to disclose the contact information sought by Plaintiff, but limited the discovery to twelve stores.
Plaintiff argued that to meet the requirements for class certification under Rule 23, she was entitled to an
order compelling Defendant to produce information relative to all of the putative class members. Plaintiff
further argued that such information was required to determine the existence of a class or set of sub-
classes, and that putative class members were more knowledgeable about the key facts relevant to class
certification issues. Defendant argued that contact information sought by Plaintiff was unnecessary to
satisfy the Rule 23 requirements. The Court followed a factually analogous case – Putnam v. Eli Lilly &
Co., 508 F. Supp. 2d 812, 814 (C.D. Cal. 2007), and found the contact information of putative class
members should be produced because such contact information, and subsequent contact with putative
class members, was necessary to identify whether Plaintiff’s claims were typical of the class, and to
determine manageability under Rule 23(b)(3). Defendant argued that Plaintiff’s request for contact
information was overly burdensome as it included more than 9,000 individuals from over 500 stores
throughout California. Although the Court agreed in part with Defendant, it opined that Plaintiff was entitled
to contact information of putative class members to substantiate her class allegations. Defendant also
contended that the contact information of putative class members could not be provided without their
express consent without being a potential privacy violation. The Court ruled that the pre-existing protective
order for discovery would adequately address the putative class members’ privacy expectations. Finally,
Defendant argued that if the Court were to grant Plaintiff’s request, then the scope of disclosure should be
limited to those individuals who worked at the same store as Plaintiff during the class period. Observing
that the job duties of Defendant’s in-store employees were similar to Plaintiff’s job duties, the Court directed
Defendant to produce the contact information of putative class members for the two stores in which Plaintiff
worked, and ten additional stores which Plaintiff would select.

Davis, et al. v. Westgate Planet Hollywood Las Vegas, LLC, 2010 U.S. Dist. LEXIS 80787 (D. Nev.
July 19, 2010). Plaintiff, a salesperson, brought an FLSA collective action alleging that Defendants failed
to pay him and similarly-situated workers either overtime or the minimum wage. Defendants served
discovery on thirty-six individuals who opted-in to the litigation. While the parties disputed the scope of
discovery concerning the opt-in Plaintiffs, Defendants filed a motion to compel discovery answers from
designated opt-in Plaintiffs who failed to answer Defendants’ discovery. The Court noted that it had earlier
limited Defendants to conducting individualized discovery for a limited number of the opt-in Plaintiffs and
directed both sides to identify thirty-six of the seventy-two Plaintiffs to receive individualized discovery. The
Court remarked that Plaintiffs should not have disregarded its earlier order allowing individualized
discovery. The Court noted that as the class had been conditionally certified, Defendants were entitled to
discovery necessary to seek potential decertification of the class and thus entitled to know Plaintiffs’
version of their job duties and responsibilities in arguing whether they were sufficiently similarly-situated to
the remaining class members. The Court stated that Defendants were also entitled to Plaintiffs’ records to
the extent they existed, and if opt-in Plaintiffs did not have any documents supporting their claims, they
needed to say so. Id. at *22-23. Because only thirty of the opt-in Plaintiffs had responded to the
individualized discovery, the Court held that Defendants were entitled to receive responses from the
remaining designated opt-in Plaintiffs pursuant to its earlier order. Although Defendants requested
dismissal of the non-compliant opt-in Plaintiffs’ claims for their failure to respond to Defendants’ written
discovery requests, the Court found that relief inappropriate because the opt-in Plaintiffs had never been
warned that they would face Rule 37 sanctions, including dismissal, for their failure to respond to discovery.
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Espenscheid, et al. v. DirectSat USA LLC, et al., 2010 U.S. Dist. LEXIS 65089 (W.D. Wis. Nov. 3,
2010). Plaintiffs, a group of installation technicians, brought an action seeking monetary and injunctive
relief, alleging that Defendants violated the Fair Labor Standards Act (“FLSA”) and the wage and overtime
compensation laws of Wisconsin, Minnesota, and Pennsylvania by not compensating them for certain
activities related to their jobs as installation technicians. After the conditional certification of a nationwide
FLSA class, Plaintiffs filed a motion to certify the state law classes under Rule 23, and filed thirty-nine
declarations in support of their motion. The Court denied Defendants’ motion to strike the declarations, but
granted its motion for extension of time to respond to Plaintiffs’ motion. Defendants argued that Plaintiffs
violated Rule 26 by failing to disclose the identities of the thirty-nine declarants before filing the
declarations, and by failing to disclose the specific individuals they chose to interview. The Court rejected
the Defendants’ argument on the basis that nothing in Rule 26(1) required Plaintiffs to identify specific
individuals from whom they received declarations and conducted interviews. The Court also noted that the
issue was previously addressed by the Magistrate Judge who determined that Plaintiffs would have to
disclose the identities of class members interviewed by counsel and might have to disclose statements
provided by class members. The Court also found that during the hearing, Plaintiffs’ counsel had
represented that he would identify the individuals from whom Plaintiffs obtained statements so that
Defendants would have an opportunity to talk to those people. Plaintiffs, however, did not provide such
information before they filed the declarations. Nevertheless, the Court refused to strike the declarations
because the Magistrate Judge’s order did not explicitly require Plaintiffs to disclose the identity of the
individuals, and Plaintiffs did not specifically state when they would provide Defendants with a list of
individuals from whom they obtained declarations. The Court held that Defendants should have an
opportunity to depose at least some of the individuals in responding to Plaintiffs’ motion to challenge the
declarants’ credibility and determine whether the class members were similarly-situated. Since the parties
had agreed to take only twenty-five depositions per side in the pre-trial conference report and Defendants
had deposed twenty-two technicians already, the Court held that Defendants could choose to depose up to
ten declarants.

Garcia, et al. v. Tyson Foods, Inc., 2010 U.S. Dist. LEXIS 135678 (D. Kan. Dec. 21, 2010). Plaintiffs, a
group of meat-packing workers, brought a collective action under the FLSA, a class action under the
Kansas Wage Payment Act, and claims for quantum meruit alleging that Defendants did not compensate
them for the time spent donning and doffing personal protective equipment and walking to and from the
production floor. During discovery, Defendants produced electronically stored information (“ESI”), which
included e-mail repositories of Defendants’ employees. The parties engaged in negotiations about what
ESI was discoverable and the scope of Defendants’ ESI search, and conferred a number of times about
which employees were on the custodians list. When Plaintiffs initially sought an order compelling
Defendants to produce a witness knowledgeable about the e-mail systems used by its HR staff, its ESI
retention policy, and its search for documents responsive to the discovery requests, Defendants provided a
declaration from their ESI vendor, which provided information about Defendants’ ESI preservation efforts
and answered Plaintiffs’ questions about their ESI search and collection. Contending that Defendants’ ESI
search was deficient, Plaintiffs filed a motion seeking an order compelling Defendants to broaden their ESI
search to produce the e-mails of 11 employees who were listed on Defendants’ litigation hold notice, but
whose emails and repositories were not searched. Plaintiffs also requested that Defendants be compelled
to restore and search their back-up tapes for particular dates and to produce any responsive documents
that were located by way of those searches. The Court denied Plaintiffs’ motion. The Court found that
Plaintiffs’ motion was untimely because it was not filed and served within 30 days of the default or service
of the response, answer, or objection that was the subject of the motion. While Plaintiffs asserted that the
declaration it received from Defendants’ ESI vendor was the operative service of the response or answer
for purposes of calculating the timeliness of the motion to compel because it was that declaration that
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provided the information that formed the basis of Plaintiffs’ motion, the Court held that the “response” at
issue was Defendants’ earlier production of ESI, and not the vendor’s declaration. Id. at *56-57. The Court
further held that the “good cause” exception did not apply and therefore, the deadline to file the motion
could not be excused. Id. at *59. Plaintiffs had noted in their first motion to compel an order compelling
Defendants to produce a witness knowledgeable about various ESI that they might need to file a motion
regarding Defendants’ ESI production at a future date. The Court, however, determined that a party cannot
simply unilaterally extend a Court-ordered deadline by “reserving the right,” or stating an intention, to file a
motion beyond the deadline. Id. at *60. Finally, the Court rejected the notion that good cause existed.
Plaintiffs contended that Defendants’ declaration was the first time Plaintiffs learned that Defendants were
claiming all emails from a server-wide search were not reasonably accessible because of undue time and
cost. Unpersuaded by Plaintiffs’ argument, the Court noted that Plaintiffs knew the identities of the
employees whose e-mail repositories would be searched long before they ever received the ESI vendor’s
declaration. The parties communicated on numerous occasions about the various employees who were on
the custodian list, and Plaintiffs knew for several years about the individuals on Defendants’ litigation hold
list, including the 11 employees at issue. The record also showed that Plaintiffs knew as early as February
2008, when Defendants submitted their proposed stipulation to Plaintiffs, that Defendant would not be
performing a server-wide search. The Court concluded that Plaintiffs failed to provide good cause for
extending the deadline to file their motion to compel because Plaintiffs failed to explain how the alleged
“new” fact was grounds for extending Plaintiffs’ deadline. Id. at *63-64.

Helmert, et al. v. Butterball, LLC, 2010 U.S. Dist. LEXIS 60777 (E.D. Ark. May 27, 2010). Plaintiffs filed
an FLSA collective action against their former employer, alleging that they were not fully compensated for
time spent donning and doffing their gear and equipment. Plaintiffs filed a motion to compel production of
discoverable information pursuant to Rule 37(a), asserting that Defendant refused to conduct a meaningful
search of its electronically stored information (“ESI”). The Court granted in part and denied in part
Plaintiffs’ motion. Plaintiffs proposed an ESI search of 43 custodians for 70 separate search terms dating
back to 2000, which included Defendant’s e-mail accounts, computer hard drives, databases, backup
tapes, and e-mail accounts to which Defendant had access, even if they belonged to persons not employed
by Defendant. Plaintiffs argued that any ESI that referenced any donning and doffing cases against
Defendant’s owners and operating companies was highly relevant to Defendant’s alleged good faith
compliance with the FLSA. Defendant argued that its owners were not involved in its decision-making and
that the burden of conducting a search “outweighed the benefits.” Id. at *13. Defendant attested that it
was impossible to search e-mails for one word within the same sentence as another word, as some of the
Plaintiffs’ search terms required, because Defendant’s e-mail system did not have that search capability.
The Court observed that Plaintiffs’ proposed terms were narrowly tailored to lead to the discovery, with the
exception of the terms that required Defendant to search for one term within the same sentence as another
term, as it would be unduly burdensome on Defendant. The Court found that the seven proposed search
terms, relating to the Supreme Court and other seminal donning and doffing cases, were narrowly tailored
to lead to the discovery of relevant e-mails and documents. Plaintiffs also proposed searching for terms
related to donning and doffing compensation practices. These terms were designed to unveil discoverable
ESI related to expert and non-expert liability analyses, terms designed to capture ESI relevant to
Defendant’s compensation practices and the parties’ legal claims and defenses, as well as terms designed
to reveal Defendant’s knowledge of wage & hour laws. The Court observed that, to the extent Defendant
could perform the search, Plaintiffs should have the opportunity to review any relevant, non-privileged,
discoverable e-mails that the search uncovered. Plaintiffs also asked the Court to compel Defendant to
search the ESI of ten custodians. Plaintiffs contended that three owners and executives of Defendant’s
majority owner made the ultimate decision about compensation for time spent in donning and doffing. The
Court noted that they attended the meetings as observers only and that a search would not be relevant to
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any specific claim or defense. The Court observed that with respect to one of the owners, he was not
Defendant’s employee and that a search of his e-mails would be duplicative because any e-mail
exchanges in which he was included would be discoverable by searching the e-mails of Defendant’s senior
management. The Court observed that ESI belonging to Defendant’s employees at a particular facility was
likely to lead to discovery of relevant information despite Defendant’s contention that that particular facility
had never paid donning and doffing time. With respect to ESI of two former employees, Defendant
contended that because their e-mails were only available on backup tapes, their e-mails were not readily
accessible, and the burden of searching their e-mails outweighed the benefits. The Court also observed
that a search of laptop or computer hard drives would not duplicate the e-mail search, because a
computer’s hard drive could contain a number of relevant documents that were never sent by e-mail;
therefore, the Court concluded that exploring Defendant’s own hard drives would not impose an
unreasonable burden. However, the Court observed that Defendant’s backup tapes were not reasonably
accessible, because to recover these e-mails, a Novell server must be built, GroupWise installed, and then
the entire post office restored, a process that could take several days at a cost of approximately $10,000 in
addition to time expended by a network team for recovery. In response to Plaintiffs’ argument that, even if
backup tapes are inaccessible, they had good cause for obtaining discovery from the tapes, the Court
analyzed the various factors in determining “good cause.” Id. at *27-28. The Court found that Plaintiffs
request was reasonably specific. Defendant produced nearly 800 documents and there was no evidence
of spoliation. The Court agreed with Defendant in respect to the likelihood of finding relevant information
that could not be obtained from other sources and predictions as to the importance and usefulness of
further information. The Court agreed with Plaintiffs that important issues of good faith were at stake and
that Defendant had the resources available to conduct a search of its backup tapes. However, relying
upon Zubulake v. UBS Warburg LLC, 217 F.R.D. 322 (S.D.N.Y. 2003), which held that the “good cause”
factors should be weighed by importance, and citing Major Tours, Inc. v. Colorel, 2009 U.S. Dist. LEXIS
97554, at *3 (D.N.J. Oct. 20, 2009), the Court concluded that the slim likelihood that new and relevant
information may be discovered did not outweigh the substantial burden and expense required to retrieve
the information from the backup tapes. The Court observed that active, on-line data was generally
considered accessible, and also ordered Defendant to search hard drives, laptops, and the personal e-mail
accounts of Defendant’s management group, who were involved in ultimate decisions for donning and
doffing. The Court found no evidence that Defendant participated in an investigation conducted by the U.S.
Department of Labor for FLSA compliance or any other discussions regarding donning and doffing prior to
2005; therefore, the Court held that a search of ESI prior to 2005 was unlikely to lead to the discovery of
relevant information. Finally, relying upon Zubulake, the Court rejected Defendant’s proposal for splitting
the cost of electronic discovery, because ESI was kept in an accessible format.

Helmert, et al. v. Butterball, LLC, 2010 U.S. Dist. LEXIS 121902 (E.D. Ark. Nov. 3, 2010). Plaintiffs, a
group of employees, brought a collective action alleging violations of the FLSA. Defendant sought to
depose two employees from each of its ten departments at two of Defendant’s facilities for up to four hours
each, as well as any individual Plaintiffs designated as trial witnesses. Plaintiffs filed a protective order to
prohibit Defendant from requesting discovery from any unnamed opt-in Plaintiffs. The Court granted in part
and denied in part Plaintiffs’ motion. Plaintiffs argued that deposing even a representative sample of opt-in
Plaintiffs would be unduly burdensome and expensive in light of damages typically awarded to opt-in
Plaintiffs in donning and doffing cases. Plaintiffs further argued that some of the opt-ins were not native
English speakers and they would need a translator during their depositions. While the Court acknowledged
that a translator was an additional expense, it was not persuaded that this potential expense was enough
to impose an undue burden on Plaintiffs. The Court noted that as representative discovery is permitted in
FLSA actions, Plaintiffs’ argument was inconsistent with case law precedent. Plaintiffs also contended that
representative discovery was unnecessary as the information that Defendant might obtain through the
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depositions was already within the company’s control. Defendant disagreed and countered that although it
had access to personnel files and employee swipe card reports, it did not know how much time employees
spent donning and doffing gear between swipes, walking to and from the plant floor, and engaging in non-
compensable activities. The Court observed that most of the information Defendant sought could be
obtained through a time-motion study. Because no study had been performed yet, the Court opined that it
would be mere conjecture to say that a study could be performed, might be deemed admissible by the
Court, or would contain all of the evidence that Defendant sought. The Court, however, determined that a
time-motion study would not include the type of anecdotal evidence that could be obtained from deposition
testimony. The Court also considered Plaintiffs’ concern that representative discovery would be used to
harass the opt-in Plaintiffs or encourage them to opt-out of the litigation. Although it found that Plaintiffs
failed to demonstrate that Defendant’s request for representative discovery was intended to harass or was
brought in bad faith, the Court opined that random selection of the deponents was appropriate to minimize
Plaintiffs’ concerns. The Court also held that depositions of production employees regarding donning and
doffing of gear need not take four hours each, and therefore limited the depositions to two hours for each
deponent.

Hill, et al. v. R+L Carriers Shared Services, LLC, 2010 U.S. Dist. LEXIS 105699 (N.D. Cal. Oct. 20,
2010). Plaintiff, a former dispatcher, brought an action on behalf of himself and on behalf of other
dispatchers, asserting violation of the FLSA, California wage & hour laws, and California Business &
Professions Code § 17200. Plaintiff moved for class certification and proposed a class including two sub-
classes of California-based employees and other employees outside of California. During discovery,
Defendant provided the class members’ contact information to a third-party administrator, who propounded
notice to all putative class members. Defendant also disclosed the telephone number, address, and job
title of putative class members to Plaintiff. Plaintiff then brought discovery disputes before the Court.
Plaintiff sought production of names, addresses, and telephone numbers of dispatcher employees in
California who had opted-out of the putative class. Plaintiff argued that such details were necessary for
supporting his motion for class certification as information relative to non-opt-in Plaintiffs was relevant to
numerosity issues, and as Plaintiff needed to interview non-opt-in Plaintiffs for whom Defendant had
declarations. Based on third-party privacy rights and the history of discovery disputes, the Court found it
inappropriate to order Defendant to provide information for non-opt-in Plaintiffs. The Court also determined
that if Plaintiff found it necessary to contact non-opt-in Plaintiffs after reviewing the declarations, the parties
should meet, confer, and file another discovery motion. Plaintiff also sought production of performance
management memoranda, which were one-page lists of all the dispatcher positions at Defendant’s
California terminals. The Court found that Plaintiff was entitled to review the memoranda in order to
discover California class members in his class. As the memoranda also contained irrelevant information
(employees’ names and job titles), the Court ordered Defendant to redact the names of persons not
classified as dispatchers.

Johnson, et al. v. Hewlett-Packard Co., 2010 U.S. Dist. LEXIS 122161 (N.D. Cal. Nov. 1, 2010).
Plaintiffs, a group of sales representatives, brought a class action alleging FLSA violations against
Defendant, and moved the Court to compel its Director of Strategy for Sales Compensation to answer
deposition questions. During the Director’s deposition, Defendant’s counsel objected and instructed him
not to answer certain questions on the grounds of attorney-client privilege, the work product privilege, and
the right to privacy. The Court held that the Director should answer the deposition questions when the
questions asked for information that was not privileged and did not require him to reveal any attorney-client
communications. The Court found that the Director could respond to the question as to why he did not do
a broader search on the compensation issue by replying that he could not answer that question without
disclosing privileged communications. Thus, the Court remarked that Defendant’s counsel was improperly
answering the question by restricting the Director from providing any type of response. Similarly, the Court
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noted that the question as to whether the Director had a role in the implementation of a legal hold notice
could have been answered “yes” or “no,” because the question did not ask for the contents of
communications between the Director and counsel. Id. at *4-5. Therefore, the Court ordered the Director
to provide direct answers to such questions that asked about underlying facts and did not inquire about
attorney-client communications. The Court denied Plaintiffs’ motion to compel the witness to answer
questions the Director responded to already, either through explanations or lack of recollection.
Additionally, the Court denied Plaintiffs’ request to compel information regarding compensation and stock
options the Director received from Defendant to show bias because the Director’s employment with
Defendant already implied bias, and thus, exact information as to the amounts of such compensation was
unnecessary for such a purpose.

Justison, et al. v. McDonald’s Corp., 2010 U.S. Dist. LEXIS 57873 (D. Del. June 11, 2010). Plaintiffs, a
group of assistant manager trainees (“AMTs”), brought a collective action under the FLSA, alleging that
Defendant classified them as salaried exempt employees during their mandatory one to three month initial
training period. Plaintiffs claimed that during this period, the AMTs performed non-exempt duties and
worked more than forty hours per week without overtime pay. Plaintiffs filed a motion to compel discovery
of: (i) a list of potential class members, along with their contact information; and (ii) a list of all Defendant-
owned stores in the United States in operation since July 18, 2005. Plaintiffs contended that this
information was necessary to interview witnesses and to show that there was a group of similarly-situated
individuals for their motion for conditional certification. Defendant argued that the issue at this stage of
proceedings was whether Defendant had a policy of treating AMTs as exempt employees, and in that case,
Plaintiffs had already obtained sufficient discovery to address this issue. Defendant also contended that in
cases where similar types of information had been ordered to be produced, such discovery is routinely
denied prior to conditional certification. Moreover, Defendant asserted that such production was
inappropriate because the individuals on the list had a reasonable expectation of privacy in their personal
information, and ordering production of the list would allow Plaintiffs to solicit participation in a class before
conditional certification. Regarding information concerning the list of all stores, Defendant contended that
the information was irrelevant because not all stores had AMTs during the relevant period, and in California
and Alaska AMTs were paid differently. The Court noted that Stillman v. Staples, Inc., 2007 U.S. Dist.
LEXIS 58873, at *2-4 (D.N.J. 2007), reasoned that disclosure of the contact details and the job titles of the
employees with the same or similar job duties of Plaintiffs prior to conditional certification would allow
Plaintiffs to identify individuals who might be similarly-situated employees, and to see if these individuals
had any discoverable information about Defendant’s practices. Further, Stillman remarked that the focus
was whether or not the employees were impacted by a common policy, and that discovery aimed to gather
information about this subject was relevant and the proper topic for an interrogatory even before the
collective action was certified. Similarly, in this action, the Court concluded that a list containing the names
and contact information of potential class members appeared reasonably calculated to lead to discovery of
admissible evidence on the claim that Defendant had engaged in a policy of wrongly classifying AMTs.
Accordingly, the Court granted Plaintiffs’ motion to compel discovery.

Marcelle, et al. v. American National Delivery, Inc., 2010 U.S. Dist. LEXIS 40246 (M.D. Fla. Jan. 12,
2010). In this FLSA collective action, Defendant’s corporate representative did not appear for his noticed
deposition and Plaintiffs moved for sanctions. The Magistrate Judge directed Defendant to provide and
prepare a corporate representative for a deposition by a fixed deadline. When Defendant failed to provide
a corporate representative for deposition in accordance with the order, Plaintiffs again moved for sanctions
against Defendant pursuant to Rule 37(b). Defendant’s counsel responded by stating that Defendant had
no employees, officers, directors, or shareholders and therefore it could discern no basis to object and had
no authority to make any objection to the entry of an order granting the sanctions against Defendant as
requested. The Magistrate Judge found that Defendant’s failure to attend numerous scheduled depositions
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was not an innocent oversight but rather part of a pattern of willful disobedience of discovery obligations
and orders, and as a result, Plaintiffs had suffered prejudice by having been denied the ability to promptly
resolve their claims against Defendant. The Magistrate Judge observed that Defendant’s actions had
hindered the just resolution of the litigation and increased the cost of the proceedings. The Magistrate
Judge thus opined that a lesser sanction would fail to adequately punish Defendant, ensure its future
compliance with discovery orders, and deter others from committing similar acts of misconduct. As
Defendant failed to attend properly noticed depositions, the Magistrate Judge believed that Defendant
would not modify its behavior. Thus, the Magistrate Judge issued a report and recommendation to strike
Defendant’s answer and enter a default judgment in Plaintiffs’ favor. In addition, the Court awarded
attorneys’ fee and costs to Plaintiffs.

Martinez-Hernandez, et al. v. Butterball, LLC, 2010 U.S. Dist. LEXIS 50246 (E.D.N.C. May 21, 2010).
Plaintiffs brought a collective action for alleged violations of the FLSA. The parties filed motions relating to
information sharing, depositions, and experts. In their first motion for contempt for failure to comply with
the order of the Court, Plaintiffs contended that Defendant failed to produce non-privileged documents
relating to its “knowledge of, good faith implementation of, or disregard of the FLSA and state wage &
hours law.” Id. at *3. Specifically, Plaintiffs claimed that Defendant refused to produce four documents
from the time period prior to Defendant’s purchase of the facility at issue in the complaint. Although
Defendant included these documents on its privilege log, Plaintiffs pointed out that when these four
documents were left behind by the previous owner without any agreement for Defendant to keep them
confidential, the previous owner waived its privilege with respect to these documents. The Court ordered
Defendant to produce the documents, but declined to hold Defendant in contempt because these
documents were arguably privileged, and thus not within the terms of the previous order requiring
production of non-privileged documents. In Plaintiffs’ second contempt motion for Defendant’s failure to
comply, Plaintiffs argued that Defendant should have responded to interrogatories which sought advice or
information from Maxwell Farms, LLC (one of Defendant’s parent companies), regarding off-the-clock wage
issues. The Court denied the motion and determined that Defendant could not be held in contempt for
failing to answer discovery that was properly directed at another entity. Plaintiffs also moved to compel
Defendant to produce four categories of documents and information regarding approximately 6,000 class
members. The Court was persuaded that these documents would only contain marginally relevant
information and that the substantial burden on Defendant to locate all the documents was not justified in
light of this finding. The Court, however, granted Plaintiffs’ motion to compel Defendant to compile and
produce a list of the departments, job assignments, time in each job assignment, supervisors while in each
job, and phone numbers for approximately 6,000 opt-out class members. The Court also found that
Defendant had satisfied its showing under Rule 26(b)(2)(B), that any electronically stored information
searches on “backup tapes” should be excluded as “not readily accessible because of undue burden or
cost.” Id. at *15. The Court also granted Defendant’s motion to compel Plaintiffs to respond to its
interrogatory requesting Plaintiffs’ list of trial witnesses, stating that the litigation had reached the stage at
which Plaintiffs should reasonably supplement their interrogatory responses with their witness list. The
Court also found that Plaintiffs were entitled to an additional Rule 30(b)(6) corporate designee deposition,
but for a limited time and limited scope. In addition, Defendant sought an order preventing Plaintiffs from
conducting a second inspection of its facility. The Court observed that the issue was whether a second
inspection was permissible to allow entry of Plaintiffs’ proposed rebuttal expert and whether Plaintiffs were
allowed to offer any expert rebuttal testimony. Having concluded that rebuttal expert designation was
permitted per Rule 26(a)2)(C)(ii)’s deadline, the Court found good cause existed to allow a short amount of
time for Plaintiffs to make this designation.

Rodriguez, et al. v. ACL Farms, Inc., 2010 U.S. Dist. LEXIS 125580 (E.D. Wash. Nov. 12, 2010).
Plaintiffs, a group of agricultural workers, brought an action against Defendants, alleging that Defendants
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unlawfully obtained approval for H-2A guest workers and denied agricultural employment to Plaintiffs.
Plaintiffs specifically alleged that Defendants violated the Migrant and Seasonal Agricultural Worker
Protection Act (“AWPA”). The Court partly granted and partly denied Plaintiffs’ motion for a protective
order. Plaintiffs sought the wages they would have earned had they done the work that was instead done
by H2-A guest workers, and were not seeking compensation for work already performed. As it was
undisputed that immigration status was irrelevant to determining Defendants’ liability for the alleged
violations of the AWPA, the issue before the Court was whether immigration status was relevant to
determine whether actual damages should be awarded. The Court held that immigration status was
relevant to determine actual damages, and that this did not place an undue burden on Plaintiffs who elect
to pursue actual damages. The Court found that actual damages must be treated differently than liability
and statutory damages. The Court reasoned that making immigration status irrelevant to liability and
statutory damages might eliminate an employer’s incentive to employ illegal aliens; however, this might not
be true with regard to actual damages. The Court found that an award of statutory damages deters
improper employment of H2-A guest workers. The Court opined that the purpose of the AWPA’s statutory
awards provisions were promoting compliance by agricultural employers and correcting exploitative
practices of the migrant farm labor market and thus, no proof of actual injury was necessary. On the other
hand, actual damages compensate for actual injury and represent an additional step beyond liability and
statutory damages. Assuming actual damages could be awarded to Plaintiffs because they could have
worked for Defendants, the Court noted that the next question was whether Plaintiffs reasonably mitigated
their damages. The Court found that it was necessary to consider mitigation on an individual basis in order
to accurately determine the amount of actual damages to which Plaintiffs were entitled. The Court thus
granted Plaintiffs’ motion regarding the initial phase concerning liability and statutory damages. In order to
avoid any chilling of Plaintiffs’ efforts to pursue liability and statutory damages, the Court bifurcated the
case, so that liability and statutory damages were resolved in the initial phase. The Court also held that if
liability was established, Plaintiffs within the class could elect whether to pursue actual damages and
Plaintiffs who elect to pursue actual damages could be subjected to discovery that might reveal their
immigration status. The Court therefore denied Plaintiffs’ motion regarding any secondary phase
concerning actual damages. The Court also denied Defendants’ motion to compel discovery responses
without prejudice to Defendants seeking the subject discovery from Plaintiffs in any secondary actual
damages phase of the litigation.

Rodriguez, et al. v. Niagara Cleaning Services, Inc., 2010 WL 2573974 (S.D. Fla. June 24, 2010).
Plaintiffs, two housekeepers, brought a collective action under the FLSA against Defendants for alleged
unpaid overtime. The Court granted Plaintiffs’ motion for conditional collective action certification. Thirty-
three other workers subsequently opted-in to the lawsuit. During discovery, Defendants filed a motion to
compel responses to discovery from the opt-ins. Plaintiffs objected, arguing that as they intended to
introduce representative testimony at trial, discovery as to all opt-ins was unnecessary and burdensome.
Defendants contended that discovery from each opt-in was necessary to prepare for trial and to evaluate
their credibility. The Magistrate Judge found that Defendants’ arguments were persuasive. As there were
only 33 opt-ins, the Magistrate Judge concluded that Plaintiffs failed to demonstrate that the requested
discovery was burdensome, especially as Defendants had propounded relatively few interrogatories that
sought relevant and basic information. Further, information on the hours the opt-ins allegedly worked and
their prior involvement in other FLSA litigation was relevant to the issues in the litigation. Accordingly, the
Magistrate Judge held that each opt-in had to respond to Defendants’ written discovery. Plaintiffs also
objected to production of information related to their immigration status on the grounds that such
information was irrelevant to claims brought under the FLSA. Defendants contended that discovery as to
the immigration status of Plaintiffs and the opt-ins was necessary to establish the actual identity of each
Plaintiff and opt-in and to confirm that they had not worked under any other alias. The Magistrate Judge
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determined that applicable case law authorities were nearly unanimous in finding immigration status
irrelevant and highly prejudicial, and that Defendants had not offered any cogent reason why such
information was necessary for their defenses in this litigation. On this basis, the Magistrate Judge rejected
Defendant’s request for immigration-related information from the opt-ins, and denied this aspect of
Defendant’s motion to compel. Finally, Defendants sought an order requiring Plaintiffs to produce
unredacted consent to join forms per 29 U.S.C. § 216(b), which revealed the social security numbers of the
opt-ins. Defendants contended that this information was necessary to determine whether an opt-in worked
under two different names but only under one Social Security number, and to calculate the number of
hours that one person worked in a given work week. Plaintiffs argued that production of their Social
Security numbers would reveal their immigration status, and should not be allowed for similar reasons.
The Magistrate Judge balanced these factors and held that Plaintiffs were obligated to produce the
unredacted copies of the consent to join forms. The Magistrate Judge determined that the forms were
based on Plaintiffs’ proposed notice that the Court approved in granting conditional collective action
certification; since Plaintiffs’ proposed form included a space for the opt-ins’ social security numbers,
Plaintiffs could not unilaterally alter the Court’s prior order by redacting those portions of the consent to join
form.

Uto, et al. v. Job Site Services Inc., 269 F.R.D. 209 (E.D.N.Y. 2010). Plaintiffs, a group of former
construction workers, brought an action seeking minimum wages and overtime compensation under the
FLSA, and back wages under New York Labor Law. Defendants made a discovery request seeking
Plaintiffs’ social security numbers and income tax returns. Plaintiffs moved for a protective order pursuant
to Rule 26(c), contending that Defendants’ discovery requests aimed to gather information concerning
Plaintiffs’ immigration status, which was irrelevant and prejudicial. Defendants asserted that they needed
this information to assert a defense of unclean hands in response to Plaintiffs’ allegations. The Court
observed that Defendants failed to explain how Plaintiffs’ social security numbers were relevant to this
action. The Court determined that employees’ immigration status is not discoverable in an FLSA claim,
because such inquiry, when not relevant, presents a danger of intimidation that would inhibit Plaintiffs in
pursuing their rights. Even if Plaintiffs’ immigration status is relevant, the potential for prejudice far
outweighs whatever minimal probative value such information would have. The Court reasoned that if
undocumented aliens were forced to disclose their immigration status, they would likely withdraw their
claims or refrain from bringing an action; therefore, this chilling effect would effectively eliminate the FLSA
as a means for protecting undocumented workers from exploitation and retaliation. Accordingly, the Court
found that allowing discovery would cause Plaintiffs embarrassment and could possibly subject them to
criminal charges or deportation. Plaintiffs objected to disclosure of their tax returns on the grounds that
they were not relevant and were another attempt to discover Plaintiffs’ immigration status. The Court
observed that although income tax returns are not inherently privileged, it was reluctant to compel their
disclosure because they contain sensitive information. To compel the disclosure of income tax returns, the
Court found that a two-part test must be satisfied: (i) the returns must be relevant to the subject matter of
the action; and (ii) there must be a compelling need for the returns. Id. at 212. The Court found that
income tax returns were not relevant to the FLSA claims and that Defendants had not demonstrated a
compelling need. Finally, the Court found that Defendants’ alleged defense of unclean hands was an
equitable defense, and can only be asserted with respect to equitable, and not legal, claims. As all of
Plaintiffs’ claims were legal claims, the Court concluded Defendants could not assert such a defense.

Villareal v. El Chile, Inc., 266 F.R.D. 207 (N.D. Ill. 2010). Plaintiffs, a group of employees, brought an
action alleging individual and class claims for minimum wage pay and overtime pay under the Illinois
Minimum Wage Law and the FLSA. After unsuccessful efforts to resolve disputes regarding Defendants’
responses to Plaintiffs’ interrogatories, Plaintiffs filed a motion to compel Defendants to supplement written
discovery by responding to the interrogatories. The Court granted the motion in part. Plaintiffs also filed
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motion for a protective order barring Defendants from taking any discovery about Plaintiffs’ immigration
status. The Court granted the motion, stating that discovery regarding Plaintiffs’ immigration status was not
relevant to any claim or defense. Plaintiffs contended they were entitled to a formal, complete, and verified
answer with respect to all the interrogatories. Defendants, however, argued that their counsel’s e-mail
messages, together with Plaintiffs ability to ask about the topics at Defendants’ upcoming depositions, were
sufficient under Rule 26(e). The Court rejected Defendants’ argument. The Court stated that Rule 33
required that interrogatories must be answered by the party to whom they are directed and that answers to
interrogatories must be verified and signed under oath by the person answering the interrogatory, not only
by the party’s attorney. The Court noted that additionally, under Rule 33(c), interrogatory answers may be
used at trial, and therefore the attorney’s e-mails failed to satisfy Defendants’ obligations in responding to
Plaintiffs’ interrogatories. The Court observed that Rule 26(e) did not diminish a party’s obligation under
Rule 33(b). The Court therefore concluded that under the plain language of Rule 33(b), Plaintiffs had a right
to insist on full answers sworn under oath and signed by Defendants for purposes of obtaining both
information and evidence. As to Plaintiffs’ motion for a protective order barring Defendants from seeking
discovery regarding Plaintiffs’ immigration status, Plaintiffs contended that the information was not relevant
to the claims or defenses in the litigation and that allowing such discovery would intimidate not only
Plaintiffs but also other Plaintiffs in similar litigation. Defendants argued that the information was relevant
because Plaintiffs who were undocumented workers were not “employees” under the FLSA. Id. at 212.
The Court canvassed case law authorities on this issue and determined that a broad general definition of
the term “employee” followed by several specific exceptions in the FLSA indicated that Congress intended
an all-encompassing definition which included all workers not specifically exempted. Id. Because
undocumented workers were not specifically exempted in the statute, the Court held that they fell within the
broad statutory definition of “employee.” Id. Relying upon Del Rey Tortilleria, Inc. v. National Labor
Relations Board, 976 F.2d 1115 (7th Cir. 1992), and Hoffman Plastic Compounds, Inc. v. National Labor
Relations Board, 535 U.S. 137 (2002), Defendants argued that discovery as to Plaintiffs’ immigration status
was relevant. The Court rejected Defendants reliance on Tortilleria and Hoffman on the grounds that
Defendants construed those cases too broadly, and as those cases did not deal with the damages claimed
by Plaintiffs. The Court observed that if discovery of a Plaintiff’s immigration status was allowed, it would
have an in terrorem effect, i.e., most undocumented workers would withdraw their claims or refrain from
bringing an action, which would be contrary to the objectives of the FLSA. Accordingly, the Court
concluded that Plaintiffs’ immigration status was not relevant to a claim under the FLSA for unpaid wages
for work previously performed, and granted Plaintiffs’ request for a protective order.

Whitehorn, et al. v. Wolfgang’s SteakHouse, Inc., 2010 U.S. Dist. LEXIS 58460 (S.D.N.Y. June 14,
2010). Plaintiff, a former restaurant employee, brought an action under the FLSA and the New York Labor
Law seeking minimum wages and overtime compensation. In pre-certification discovery, Plaintiff
requested Defendants to furnish the names, addresses, phone numbers, and job positions of every non-
exempt employee who worked for Defendants during the collective action period. Defendants refused,
claiming that Plaintiff had not made a prima facie showing of the merits of the claims, or the existence of
similarly-situated individuals. Plaintiff moved for an order to compel Defendants to produce the information,
which the Court granted. The Court observed that, as held in Hoffmann-La Roche Inc. v. Sperling, 493
U.S. 165 (1989), pre-certification discovery is appropriate to enable Plaintiff to define the class and identify
similarly-situated employees. Accordingly, the Court observed that pre-certification discovery would either
enable Plaintiff to make a more complete showing at the conditional certification stage, or reveal that the
action was not suitable for certification. In addition, the Court opined that early access to this information
might allow Plaintiff to promptly move for conditional certification, and therefore permit putative collective
action members to opt-in earlier. The Court maintained that encouraging early certification furthers the
FLSA’s broad remedial goal, because the FLSA’s limitations period continues to run until the potential
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collective action members opt-in, thereby giving rise to a need to quickly identify and provide notice to
potential opt-ins. Defendants, however, argued that disclosure of employee information would violate the
employees’ right to privacy. The Court observed that Plaintiff’s need and due process right to conduct
discovery outweighed any privacy concerns of the opt-ins. Furthermore, the Court found that the
disclosure of such information is common practice in the class action context, because it is not considered
a serious invasion of privacy. Id. at *10. On this basis, the Court concluded that the disclosure of putative
collective action members’ information was appropriate to facilitate the collection of data, which was
pertinent to Plaintiff to move for conditional certification and begin the opt-in process.

Winans, et al. v. Starbucks Corp., 2010 U.S. Dist. LEXIS 134136 (S.D.N.Y. Dec. 15, 2010). Plaintiffs, a
group of assistant store managers (“ASMs”) in Starbucks’ stores in New York, brought a putative class
action, alleging that they had been improperly excluded from participating in each store’s tip pool, in
violation of the New York Labor Law. At Plaintiffs’ request, Starbucks made eight employees available for
deposition who had given declarations favorable to the defense. During the depositions, Starbucks’
counsel instructed each witness not to answer questions about the execution of his or her declaration to
the extent that the testimony would reveal information protected by the attorney-client privilege. Plaintiffs
filed a motion seeking an order overruling Starbucks’ assertion of the attorney-client privilege with respect
to communications between Starbucks’ counsel and the declarants. Plaintiffs argued that the privilege did
not attach to the conversations at issue and that, even if it did, it had been waived, and that, in any event,
the possibility that the ASMs were subject to coercion warranted disclosure of the communications leading
up to the execution of the declarations. In addition, Plaintiffs requested an order compelling Starbucks to
produce all e-mails and other communications regarding the selection of ASMs to execute declarations and
the arrangement of meetings between the ASMs and Starbucks’ counsel. The Court denied Plaintiffs’
motion. The Court observed that Plaintiffs’ contention that the conversations were not privileged because
Starbucks’ counsel did not represent the ASMs individually missed the point, because the privilege
belonged to Starbucks, not to the ASMs, and arose from the need to question these employees to solicit
information pertinent to obtaining legal advice. The Court observed that there was a question whether the
communications could reasonably have been considered confidential when made, since, if a class was
ultimately certified, the ASMs would end up being adverse to Starbucks and might be expected to reveal
the substance of their communications with Starbucks’ counsel to counsel for Plaintiffs. The Court
explained that this concern could be resolved by examining more closely who possessed the privilege and
how it may be waived. In circumstances where a corporate entity seeks legal advice, the attorney-client
privilege belongs to the corporation alone. Hence, the Court observed that Starbucks was entitled to
consider its communications with the ASMs confidential because the privilege belonged to it rather than to
any individual ASM, and even if the ASMs later became adverse to Starbucks, only the corporation could
waive the privilege and disclose the communications. For this reason, the Court concluded that the ASMs
were forever precluded from revealing the content of their communications with defense counsel absent a
waiver by Starbucks, and the conversations were thus properly considered confidential and protected by
the attorney-client privilege. Plaintiffs also contended that even if the privilege attached to the
communications, it had been waived because Starbucks had placed the content of those communications
“at issue.” Id. at *8. Plaintiffs asserted that the privilege was forfeited when each employee specifically
stated that his or her declaration was being submitted voluntarily and that they had not been coerced. The
Court observed that those statements revealed no privileged communications and that no unfairness was
created by allowing the declarants to make such a statement while at the same time preserving the sanctity
of communications with counsel. The Court also rejected Plaintiffs’ argument that because of the
possibility of coercion, these communications should be revealed in order to inform Plaintiffs’ decision
whether to seek further relief; the Court determined that there was no legal authority for such a proposition.
Finally, the Court denied Plaintiffs’ request for production of “all e-mails and communications regarding the
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selection of ASMs to execute declarations regarding this litigation and the arrangement of meetings
between ASMs and Starbucks’ counsel regarding this litigation,” stating that all of the requested
communications were immune from discovery under the work product doctrine. Id. at *10.

(ix) Public Employee FLSA Collective Action Litigation

Calvao, et al. v. Town Of Framingham, 599 F.3d 10 (1st Cir. 2010). Plaintiffs, a group of police officers,
brought a collective action claiming that Defendant failed to pay them overtime in violation of the FLSA.
Plaintiffs sought a declaratory judgment that Defendant was ineligible for the FLSA’s limited public safety
exemption from overtime at 29 U.S.C. § 207(k). The District Court denied Plaintiffs’ motion, holding that
Defendant met the eligibility requirements for the public safety exemption. Plaintiffs appealed, and the First
Circuit affirmed the order. The issue was whether Defendant was required to give affected employees
notice in order to establish a § 207(k) work period and qualify for the public safety exemption. The First
Circuit stated that § 207(k) eases the FLSA’s overtime pay requirements on public employers who
establish work schedules that meet statutory requirements. The First Circuit found that Plaintiffs’ 4 to 2 and
5 to 3 work schedules could be divided evenly into a twenty-four day work period, and were compliant with
§ 207(k). The First Circuit further found that the text of § 207(k) did not specify that a public employer was
required to establish a work period or notice to the affected employees. The First Circuit pointed to related
legislative history, H.R. Rep. No. 953, 93d Cong., 2d Sess. (1974) (Conf. Rep.), wherein Congress
explicitly rejected a proposal mandating employee agreement before a § 207(k) work period could be
established. Additionally, the First Circuit referred to 52 Fed. Reg. at 2024-25 and observed that during
rule-making, the U.S. Secretary of Labor reviewed and rejected a proposal to impose a notice requirement
for § 207(k) by observing that unlike other sections of the FLSA, under § 207(k), there was no requirement
that an employer formally state its intention or obtain an agreement in advance to pay employees.
Accordingly, the First Circuit found that the resulting regulation, 29 C.F.R. § 553.224, plainly rejected both a
requirement that municipalities make a formal statement of intention and a requirement that they obtain
agreement. As a result, the First Circuit affirmed the District Court’s denial of Plaintiffs’ motion for a
declaratory judgment.

Cremeens, et al. v. The City Of Montgomery, 602 F.3d 1224 (11th Cir. 2010). Plaintiffs, a group of fire
investigators in the fire department of the City of Montgomery, filed a collective action seeking overtime pay
under the FLSA. Plaintiffs alleged that they were owed overtime pay as law enforcement officers rather
than as firefighters. The District Court granted Defendant’s motion for summary judgment, finding that
29 U.S.C. § 203(y) redefined the position of firefighter, made clear Plaintiffs’ status as firefighters, and
made obsolete an earlier Department of Labor (“DOL”) regulation addressing fire investigator overtime. On
Plaintiffs’ appeal, the Eleventh Circuit reversed the judgment of the District Court, concluding that the DOL
regulation remained valid even after the passage of the new statutory definition in § 203(y). Plaintiffs had
based their claim for overtime on the DOL’s dual assignment regulation, § 29 C.F.R. 553.213, promulgated
in 1987, which provided that when an employee was qualified both as fire protection and law enforcement
personnel, he received overtime according to the rules for the activity taking up the majority of his working
time. Subsequently, in 1999, the Congress passed § 203(y), the new statutory definition of employees in
fire protection activities. The issue on appeal was whether § 203(y) rendered obsolete the dual assignment
provision of 29 C.F.R. § 553.213. Relying upon Huff v. DeKalb County, 516 F.3d 1273, 1278 (11th Cir.
2008), and Gonzalez v. City of Deerfield Beach, 549 F.3d 1331, 1334 (11th Cir. 2008), the Eleventh Circuit
noted that the District Court viewed the dual assignment regulation as obsolete. The Eleventh Circuit
observed that nothing in the text of § 203(y) barred the dual assignment formula of § 553.213(b).
Specifically, it did not strike down the dual assignment regulation, refer to dual assignment, or suggest how
overtime was to be paid. The Eleventh Circuit found that § 203(y) simply defined who an employee was in
fire protection activities. The Eleventh Circuit also observed that the dual assignment regulation did not, by
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its text, alter § 203(y)‘s definition of an employee in fire protection activities. The Eleventh Circuit held that
the dual assignment regulation dictated how to apply the overtime rules to those employees who had
already satisfied the definitions, both for fire protection and law enforcement. The Eleventh Circuit
reasoned that neither Huff nor Gonzalez addressed the dual assignment regulation; rather, those cases
held that the regulatory definition of fire protection activities and the 80/20 rule, by their texts, purported to
alter § 203(y)‘s definition of an employee engaged in fire protection activities. The Eleventh Circuit rejected
the broader reading of Huff and Gonzalez that Defendant urged, and concluded that there was no conflict
between § 203(y) and the dual assignment regulation, 29 C.F.R. § 553.213. Thus, the Eleventh Circuit
reversed and directed the District Court to conduct a careful review of whether Plaintiffs met the regulatory
definition of law enforcement activities under 29 C.F.R. § 553.211.

Gallagher, et al. v. Lackawanna County, 2010 U.S. Dist. LEXIS 31841 (M.D. Pa. Mar. 31, 2010).
Plaintiffs, a group of current and former correction officers and sergeants at the Lackawanna County Prison
(“Prison”), brought an action alleging that Defendant violated the FLSA when it failed to pay them overtime
for attendance at mandatory 15-minute pre-shift meetings that extended their working hours beyond 40
hours per week. Defendant filed a motion for summary judgment, which the Court granted in part.
Defendant first contended that Plaintiffs’ claims were time-barred. Defendant argued that Plaintiffs would
not be able to establish that the alleged conduct was a willful violation of the FLSA, and therefore the two-
year as opposed to three-year statute of limitations applied. The Court found that there was evidence in
record that supported a conclusion that Defendant willfully violated the FLSA. First, there was evidence of
indifference to whether Defendant was in compliance with the FLSA. Second, Defendant admitted that
there was a factual dispute as to whether any officers complained about attending meetings without
compensation, which the Court deemed as evidence of management’s knowledge of the alleged meetings.
The Court found that there was evidence that indicated that these pre-shift meetings continued for over a
year after this action was filed. Therefore, the Court denied Defendant’s motion on the statute of limitations
issue. Likewise, the Court denied Defendant’s motion on Plaintiffs’ claim for liquidated damages, finding
that there was evidence that Defendant might have willfully violated the FLSA. Defendant next argued that
it was not liable for overtime wages pursuant to § 207(a) because Plaintiffs’ claims were governed by the
partial exemption in § 207(k) of the FLSA. The Court noted that pursuant to 29. C.F.R. § 553.230(b) –
which further clarifies the maximum work hours stipulated in § 207(k) – if Defendant adopted a work period
of between 7 and 28 consecutive days, then Defendant was entitled to require its employees to work more
hours without overtime pay. Specifically, for a work period of 7 days, law enforcement personnel would not
be eligible for overtime until they exceeded 42.75 hours, i.e., 7/28 x 171 hours. The Court noted that
§ 207(k) was not a true exemption from the strictures of the FLSA; it adjusts the permissible length of the
workweek but does not completely remove specified employees from the FLSA’s protection. The Court
noted that Federal Air Marshals v. United States, 84 Fed. Cl. 585, 592 (Fed. Cl. 2008), explained that there
were two requirements that must be met for § 207(k) to apply, including: (i) the employer must be in either
fire protection or in law enforcement activities; and (ii) the employer must have adopted a qualifying work
period. If the employer fails to announce the qualifying work period, the ordinary work period and overtime
provisions of § 207(a) applied. The Court found that Defendant had satisfied both the prongs as Plaintiffs
worked in law enforcement activities and that they had adopted a 7-day work period with five days on and
two days off. Plaintiffs, however, argued that because Defendant did not announce prior to suit that the
work period was adopted in order to comply with the FLSA, the § 7(k) partial exemption may not be applied
here solely for litigation purposes. Plaintiffs relied on a 1994 Wage & Hour Division Opinion Letter, 1994
WL 1004749 (Jan. 13, 1994), which stated that in “[i]n a situation where the employer has met the
prerequisites described above, but inadvertently has failed to compensate affected employees for some
overtime hours worked (e.g., failing to count some required pre-shift activities as ‘hours worked’) we would
not deny the otherwise applicable § 7(k) exemption.” Id. at *26. The Court noted that in Calvao v. Town of
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Framingham, 2010 U.S. App. LEXIS 5515 (1st Cir. Mar. 17, 2010), the First Circuit was faced with the
question that Plaintiffs presented here of whether a city or town must give notice to public safety officers
before taking advantage of § 207(k). Calvao ultimately determined that a public employer need only
establish a § 207(k)-compliant work period to claim the exemption’s benefits without explicitly giving notice
to the affected employees. Likewise, the Court also found that the majority of other circuits had held that
an employer was not required to notify its workforce that it was adopting a § 207(k) work period in order to
avail itself of the limited exemption from the FLSA overtime requirements that it afforded. Plaintiffs next
argued that while they did not work any extra shifts or beyond their normal 8-hour shift, they did attend
mandatory pre-shift meetings of 15 minutes duration; thus, they would have worked for 41.25 hours, but
were compensated for only 40 hours. Plaintiffs therefore, claimed that they were entitled to “gap time” pay.
“Gap time” refers to time that is not covered by the FLSA’s overtime provision because it does not exceed
the overtime limit of 42.75 hours worked in a 7-day period and, when actual hours worked are divided into
the salary, the regular rate does not fall below the minimum wage requirements of the FLSA. Id. at *33.
The Court, however, found that hours worked beyond the regularly assigned workweek are not considered
overtime within the meaning of the FLSA unless they also exceed the FLSA threshold. The Court thus
rejected Plaintiffs’ argument, and granted summary judgment to Defendant.

Gordon, et al. v. City Of Oakland, 2010 U.S. App. LEXIS 23803 (9th Cir. Cal. Nov. 19, 2010). Plaintiff, a
police officer, on behalf of herself and others similarly-situated, filed an action pursuant to the FLSA and
various California state laws alleging that Defendant violated the minimum wage provisions by requiring her
to reimburse Defendant training costs from her final paycheck. Defendant’s policy and the terms of its
collective bargaining agreement provided that police officers were required to repay a portion of their
training costs if they voluntarily left their employment before completing five years of service. The
conditional offer, signed by Plaintiff, restated the training repayment schedule, but did not include a
statement that Defendant could withhold an officer’s paycheck in satisfaction of any repayment owed.
Plaintiff resigned before completing her second year of service, and in her final two weeks of work was
compensated for sixty hours and received her final paycheck. Defendant, however, notified Plaintiff that it
was entitled to recover 80% of the cost of training as set forth in the signed conditional offer. She was also
informed that Defendant had withheld, in partial satisfaction of her debt, paychecks for Plaintiff’s accrued
unused vacation and compensatory time-off. The District Court dismissed Plaintiff’s complaint for failure to
state a claim. Following the dismissal, Plaintiff paid Defendant the amount it claimed was due and moved
for leave to file her proposed first amended complaint. The new complaint eliminated all but the FLSA
claims and included an allegation that Plaintiff paid Defendant the training reimbursement and collection
costs. The District Court concluded that the proposed amended complaint did not demonstrate that
Plaintiff was paid less than the federal minimum wage during any workweek. The District Court, however,
granted Plaintiff leave to amend to assert a claim for violation of overtime requirements under 29 U.S.C.
§ 207(o), which it subsequently dismissed with prejudice. Plaintiff appealed the denial of her motion. On
appeal, the Ninth Circuit considered whether the payment to the City for a portion of training costs was a
“kick back” payment prohibited under 29 C.F.R. § 531.35. Section 531.35 provides that wages cannot be
considered to have been paid by the employer and received by the employee unless they are paid finally
and unconditionally “free and clear.” Id. at *8. Wage requirements will not be met where the employee in
any way “kicks back” to the employer the wage provided to the employee. Id. at *10. Disagreeing with
Plaintiff’s argument, the Ninth Circuit affirmed the District Court’s order denying Plaintiff’s motion to amend.
Persuaded by the Seventh Circuit’s reasoning in Heder v. City of Two Rivers, Wisconsin, 295 F.3d 777 (7th
Cir. 2002), which upheld a reimbursement agreement by comparing it to a loan, the Ninth Circuit held that
the payment Plaintiff made to Defendant was repayment of a voluntarily accepted loan, not a kick back.
The Ninth Circuit stated that Defendant, instead of requiring applicants to independently obtain their police
training prior to beginning employment, elected to essentially loan police officer trainees, like Plaintiff, the
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cost of their police academy training. The conditional offer Plaintiff signed explained that Defendant would
forgive her repayment obligation at the specified rate and that she would owe nothing after five years of
service. The Ninth Circuit noted that, despite the debt Plaintiff owed following her resignation, Defendant
satisfied the FLSA’s requirements by paying Plaintiff at least the minimum wage for her final week of work.
The Ninth Circuit thus concluded that Plaintiff’s repayment of her training costs was not a kick-back and
therefore, the training reimbursement did not violate the FLSA. Id. at *11.

Manuele, et al. v. City Of Springfield, 2010 U.S. Dist. LEXIS 57597 (C.D. Ill. June 9, 2010). Plaintiffs, a
group of public works department employees, brought an FLSA collective action against Defendant
seeking overtime compensation. Plaintiffs contended that they were required to attend a fifteen-minute
meeting every day before they began their shifts and that these meetings caused them to work for more
than forty hours per week. The City filed a motion for summary judgment. Defendant argued that Plaintiffs’
claims were subject to the two-year statute of limitations as they failed to allege that the FLSA violations
were willful. However, the Court rejected this argument, finding that Defendant failed to establish that there
were no genuine issues of material fact with respect to the statute of limitations. Defendant also argued
that the named Plaintiffs were precluded from bringing their claims because they failed to follow the
grievance procedure specified in their collective bargaining agreement (“CBA”). Referring to 14 Penn
Plaza, LLC v. Pyett, 129 S. Ct. 1456, 1463 (2009), the Court observed that in any contractual negotiation of
CBAs between a union and employers, a union may agree to include an arbitration provision in return for
other concessions from the employer. The Court stated that Pyett involved the enforceability of a provision
in a union-negotiated CBA, which required employees to arbitrate claims under the ADEA, where the U.S.
Supreme Court held that such a provision was enforceable because it clearly and unmistakably required
arbitration of all claims under the ADEA. Further, the Court stated that the grievance procedure in this
case neither explicitly, clearly, nor unmistakably required Plaintiffs to submit the FLSA claims to arbitration;
thus, the Court denied summary judgment on the issue. Defendant further contended that Plaintiffs were
not entitled to overtime compensation, as they did not work forty hours per week. Plaintiffs disagreed and
pointed out that there was also a factual dispute as to whether they were even compensated for their lunch
breaks and whether Defendant restricted Plaintiffs’ activities during their lunch breaks. The Court observed
that an employee must be completely relieved from his duty during his meal period, and an employee will
not be considered relieved if he is required to perform any duties, whether active or inactive, while eating.
Citing Alexander v. City of Chicago, 994 F.2d 333, 337 (7th Cir. 1993), the Court applied the predominant-
benefits test, which provides that a meal period does not constitute work time if an employee’s time is not
spent predominantly for the benefit of the employer. The Court found that there were factual disputes
regarding the length of lunch breaks, activities performed during these lunch periods, and whether Plaintiffs
were actually compensated for their lunch periods. Accordingly, the Court did not grant summary judgment
because of the existence of such factual discrepancies. The City further argued that Plaintiffs were exempt
from receiving compensation under the FLSA because they worked in an administrative capacity. The
Court noted that such exemption applied to an employee who earned a salary of $455 or more per week,
primarily performed duties directly related to the management or general business operations of the
employer or the employer’s customers, and primarily performed duties in which the employee exercised
discretion and independent judgment with respect to matters of significance. With respect to the first
criterion, the Court observed that an employee is compensated on a salary basis if the employee regularly
receives a predetermined amount for each pay period where such amount is not subject to reduction
because of variations in the quality or quantity of the work performed. Concerning the second and third
criteria, the Court stated that there was a factual dispute regarding whether Plaintiffs were compensated on
an hourly basis or salary basis because Plaintiffs testified they were compensated based on the number of
hours worked and were required to maintain time cards. Further, the pay stubs submitted by Defendant did
not conclusively establish that Plaintiffs were compensated on a salary basis. The Court also determined
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that Defendant failed to satisfy its burden of proving that Plaintiffs fit under the FLSA’s exemptions because
there existed a genuine issue of material fact regarding whether Plaintiffs were salaried. Therefore, the
Court denied summary judgment on the issue of whether Plaintiffs worked in bona fide administrative or
executive capacities.

Rogers, et al. v. City And County Of Denver, 2010 U.S. Dist. LEXIS 46715 (D. Colo. May 11, 2010).
Plaintiffs, a group of police officers, brought an FLSA collective action alleging that Defendant violated their
statutory and regulatory rights by failing to pay overtime wages, failing to pay overtime wages in a timely
manner, improperly calculating overtime pay, and denying their right to utility compensatory time-off. The
parties cross-moved for summary judgment and the Court granted and denied the motions in part. In their
first claim, Plaintiffs sought compensation for time spent putting on and taking off the police uniform and
equipment required for conducting police activity. Defendant argued that, as per the collective bargaining
agreement (“CBA”) between the Denver Police Protective Association (the “Association”) and the Denver
Police Department (“DPD”), officers had never been compensated for donning and doffing their uniforms
and personal equipment, and contended the this was an established custom or practice under the CBA.
Defendant further relied on a wage & hour opinion letter issued by the U.S. Department of Labor (“DOL”),
stating that time spent donning and doffing the police officer’s required uniform was not compensable time
under the FLSA, where a CBA had no express provision regarding the compensability of clothes-changing
time and there had been no custom or practice between the parties to consider such clothes changing time
compensable. The Court stated that the opinion letter of the DOL was not persuasive, but might be
considered with respect to the issue of willfulness. The Court found that while donning and doffing the
patrol officers’ uniform and equipment was compensable time under the FLSA as activity that was integral
and indispensable to their police duties, the continuous workday did not begin or end with such activity.
Plaintiffs claimed that compensation must be paid for four categories of work activity – (i) time spent in
cleaning and maintaining uniforms and equipment, (ii) time spent cleaning and maintaining department
vehicles, (iii) time spent before and after shifts on various work-related activities, and (iv) time spent on
other off-the-clock activities performed by officers in “specialty assignments” – for which Defendant failed to
make payment. Id. at *16-17. The Court observed that Defendant paid an allowance of $600 for the
acquisition, maintenance, and repair of the equipment to each officer and that costs associated with the
cleaning and maintaining of uniforms were taken into budget consideration when establishing the annual
equipment allowance. The Court also stated that Defendant had its own facilities for vehicle maintenance
and repair work where mechanics performed major repair work and maintenance; however, some Plaintiffs
testified that they felt compelled to perform vehicle repair work themselves. The Court concluded that such
testimony was not sufficient to support a claim that Defendant suffered or permitted those activities in a
manner sufficient to establish liability. The Court also observed that Plaintiffs’ remaining claims for
overtime compensation for off-the-clock work required proof that Plaintiffs worked more than 171 hours in a
given 28-day period. In the sixth claim, Plaintiffs claimed that Defendant owed overtime compensation for
“on call” situations, such as a call for specialty assignments. Id. at *23. Referring to Armour & Co. v.
Wantock, 323 U.S. 126, 133 (1944), the Court stated that for compensation under the FLSA, it must first
determine whether time spent on on-call situations was predominantly for the employer’s benefit or for the
employee’s benefit. The test to determine whether on-call time should be compensable required
consideration of the agreement between the parties, the nature and extent of restrictions, the relationship
between the services rendered and the on-call time, and surrounding circumstances. In this case, the
Court observed a conclusion could not be reached as to the sixth claim because there was no clear
evidentiary record regarding the circumstances under which officers were assigned to stand-by duties,
specialty assignments, and for supervisory purposes. Although there were no disputes regarding the role
of an officer when on call, the Court determined that there were questions of fact about whether, and to
what extent, Plaintiffs were able to use on-call time for personal activities. Finally, the Court noted that
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Plaintiffs sought damages as relief, and that to prevail, Plaintiffs must prove that the subject overtime hours
qualified as FLSA overtime, i.e., over 171 hours work in a given 28-day period. Thus, the Court concluded
that trial was required for the disposition of Plaintiffs’ first and fourth though tenth claims.

Tomassi, et al. v. City Of Los Angeles, Case No. 08-CV-1851 (C.D. Cal. April 2, 2010). Plaintiffs, a
group of firefighters, brought a collective action alleging that Defendant denied them overtime pay for off-
the-clock hours they worked. Defendant moved for summary judgment on some of Plaintiffs’ claims, which
the Court granted with respect to Plaintiffs’ pre-shift clothes-changing claim. Based on Rutti v. Lojack
Corp., 2010 WL 699946, at *7 (9th Cir. 2010), the Court opined that activities that took place outside of a
worker’s normal work shift were compensable if they were an integral and indispensable part of the
principal activities. The Court also cited Dunlop v. City Electric, 527 F.2d 394, 400-01 (5th Cir. 1976), in
terms of analyzing whether the activities in question were performed as part of the regular work of the
employees in the ordinary course of business. Thus, the Court indicated that it had to consider whether
such work was necessary to the business and was performed by the employees, primarily for the benefit of
the employer in the ordinary course of that business. The Court first found that off-duty training and
studying was a benefit to Defendant as the probationary firefighter training and studying provided a better
trained, more capable, firefighting force. The Court stated that Plaintiffs provided evidence that they had
insufficient time to study while on duty, and further Plaintiffs disputed whether Defendant had a de facto
requirement for probationary firefighters to engage in off-duty training regardless of whether adequate
preparation could have taken place during on-duty time. The Court also found that, like other probationary
firefighters, Plaintiffs were required to report to their stations 30 minutes to an hour before the official shift
start time. They were required to prepare equipment, make breakfast, and clean dishes before their shift
start time. Defendant argued that these tasks were de minimis, and that these small amounts of time
should not be aggregated for FLSA purposes. However, relying on Rutti, the Court opined that aggregation
of small amounts of time was appropriate. Defendant argued that as it acted in good faith and had
reasonable grounds for believing that its practices were not a violation of the FLSA, Plaintiffs’ claim for
liquidated damages under 29 U.S.C. § 260 failed. The Court disagreed, and found that a determination of
good faith was essentially factual. In addition, the Court found that Defendant failed to establish that its
actions were sufficient as a matter of law to show that it acted in good faith. Defendant argued that it need
not pay pre-shift clothes-changing time under 29 U.S.C. § 202(o), because the longstanding practice under
the relevant collective bargaining agreements had been to not compensate fire fighters for this activity.
Because Plaintiffs did not dispute this point, the Court granted Defendant summary judgment on this claim.

(x) Class Action Litigation Over Special Pay Systems

Wass v. NPC International, Inc., 688 F. Supp. 2d 1282 (D. Kan. 2010). Plaintiffs, a group of pizza
delivery drivers, alleged that Defendant failed to reimburse them sufficiently for vehicle-related expenses
and other job-related expenses with the result that they were paid less than minimum wage under both the
FLSA and Colorado state law. Defendant filed a motion for summary judgment, and the Court granted the
motion. Defendant argued that Plaintiffs could not base their claim relating to vehicle expenses on a failure
to pay actual expenses incurred because Defendant may reasonably approximate such expenses. The
Court agreed with the Defendant. The Court found that the FLSA did not address an employer’s
reimbursement of expenses and therefore, referred to the U.S. Department of Labor’s (“DOL”) regulations.
The DOL – at 29 C.F.R. § 531.35 – provides that the wage requirements of the FLSA will not be met where
the employee “kicks-back” directly or indirectly to the employer the whole or part of the wage delivered to
the employee, and refers to § 531.32(c), which notes that under § 531.3(d), the cost of furnishing facilities
that are primarily for the benefit or convenience of the employer will not be recognized as reasonable and
therefore will not be included in computing “wages.” Id. at 1285. Section 531.32(c) refers to § 778.217 for
effect of travel/transportation expenses on an employee’s “regular rate” of pay for purposes of the FLSA’s
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overtime provisions. Id. at 1285. Section 778.217(b) specifically provides that only the actual or
reasonably approximate amount of the expense is excludable from the regular rate. The Court found that
§ 531.35, which was applicable to the present case involving minimum wages, specifically incorporated
§ 531.32(c), which in turn incorporated § 778.217’s for treatment of “travel expenses.” Id. at 1286.
Accordingly, the Court concluded that under § 778.217 of the regulations, Defendant may reasonably
approximate the amount of expenses in reimbursing an employee for expenses incurred for Defendant’s
benefit, without affecting Plaintiffs’ wages for purposes of the FLSA’s minimum wage law provisions. As to
Plaintiffs’ argument that FLSA exemptions should be construed narrowly in favor of employees, the Court
pointed out that the applicable regulations specifically permitted reasonable approximation of expenses by
employers, and that Plaintiffs did not contend that the DOL regulations should not be followed here, nor did
they offer any reasons why expenses should be treated differently for purposes of the minimum wage than
they should be for purposes of overtime. The Court noted that Plaintiffs pled that their basic pay rate was
at least at the legal minimum and had not pled that Defendant’s reimbursements did not reasonably
approximate their vehicle expenses; therefore, the Court held that Plaintiffs failed to state a plausible claim
for violation of the FLSA minimum wage provisions based on reimbursement of vehicle expenses. Id. at
1287. The Court also denied Defendant’s motion on this issue under Colorado law, because Defendant
failed to offer any argument concerning application of FLSA standards to the Colorado statute in the
absence of provisions relating to reimbursements of job-related expenses under Colorado law. Relying
upon Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), Defendant argued that Plaintiffs had pled
insufficient facts in support of their minimum wage claims because they did not allege the specific amounts
of their vehicle expense reimbursements from Defendant, their actual vehicle and other job-related
expenses, or even their pay rates. Plaintiffs asserted that their allegations – that they incurred various job-
related expenses and that they were paid a set amount, which was insufficient to reimburse them – were
more than sufficient to give rise to a plausible claim. The Court agreed with Defendant that Plaintiffs did
not plead sufficient facts and instead alleged only conclusorily that the deficiency in reimbursements
brought their wages below the legal minimum. The Court observed that Defendant would not be in
violation of the minimum wage laws merely by failing to reimburse Plaintiffs for expenses; rather, such
failures must be in an amount great enough to bring Plaintiffs wages for a particular time period below the
legal minimums. The Court rejected Plaintiffs’ reliance on McDonald v. Kellogg Co., 2009 U.S. Dist. LEXIS
37365 (D. Kan. April 27, 2009), by stating that unlike McDonald, this case did not involve a straightforward
claim under the FLSA for unpaid amounts, and hence required a greater degree of specificity in pleading.
To Plaintiffs’ argument that their minimum wage claims involved only simple math, because any reduction
due to insufficient expense reimbursements brought their wages below the statutory minimum, and
therefore they had a plausible claim, the Court reasoned that Plaintiffs did not plead that they made only
the minimum wage; rather, they allegedly were paid approximately the minimum wage, with no further
information about how close to the minimum their pay rates actually were. Finally, the Court rejected
Plaintiffs’ argument that Defendant should have sufficient notice of the claims against it, since Defendant
would not have knowledge of Plaintiffs’ actual expenses for vehicle insurance or depreciation or
maintenance. Accordingly, the Court dismissed Plaintiffs’ claims for failure to state a claim for minimum
wage violations under the FLSA and Colorado law, but granted Plaintiffs leave to file an amended
complaint.

(xi) LMRA Preemption Issues In FLSA Collective Actions

Alderman, et al. v. 21 Club Inc., 2010 U.S. Dist. LEXIS 86090 (S.D.N.Y. Aug. 20, 2010). Plaintiffs, a
group of current and former banquet service employees at a restaurant, brought a class action against their
employers, owners of the restaurant, alleging non-payment of gratuities under the New York Labor Law
(NYLL), § 196-d, and for unpaid overtime wages under the FLSA. Defendants filed a motion to dismiss
both claims. The Court considered additional material submitted by Defendants, none of which was
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referenced in the pleadings, and therefore considered the motion to dismiss as a motion for summary
judgment. Defendants asserted that the terms and conditions of Plaintiffs’ employment were governed by
a collective bargaining agreement (“CBA”) between Plaintiffs’ union and Defendants. Plaintiffs alleged that
Defendants violated NYLL § 196-d, when they imposed a mandatory service fee for banquet-type functions
but improperly retained a portion of this service fee that should have been allocated to Plaintiffs as a
gratuity. Defendants contended that this claim was truly a claim under § 301 of the Labor Management
Relations Act (“LMRA”), which preempted the application of state labor law. The Court found that the CBA
guaranteed gratuities in the amount of 18% of the total bill for the function, while § 196-d guaranteed to the
employees whatever had been charged to provide gratuities, without reference to a specific percentage.
The Court noted that Plaintiffs’ complaint was not just referring to 18%, as a prior letter by Plaintiffs’ union
president claimed that the service charges were greater than the 18% referred to in the CBA, and
demanded that the entire amount be paid to the employees. Consequently, the Court found that a claim for
more than 18% could not be made under the CBA and could be properly made under § 196-d of NYLL.
The Court concluded that federal law did not preempt Plaintiffs’ gratuities claim. Plaintiffs also alleged that
Defendants failed to comply with the FLSA by neglecting to factor the amount of the mandatory service fee
into the regular rate of pay for purposes of calculating overtime earned. Defendants argued that Plaintiffs’
FLSA claim warranted dismissal because it was subject to the grievance and arbitration procedures set
forth in the CBA. The Court referred to Wright v. Universal Maritime Service Corp., 525 U.S. 70 (1998),
which held that a CBA could not preclude a lawsuit concerning individual statutory rights unless the
arbitration clause was clear and unmistakable that the parties intended to arbitrate such individual claims.
The Court noted that a “clear and unmistakable” waiver exists where the arbitration clause either contains
an explicit provision whereby an employee specifically agrees to submit all causes of action arising out of
his employment to arbitration, or where it specifically references or incorporates a statute into the
agreement to arbitrate disputes. Id. at *20. The Court found that the CBA stated that all disputes
concerning the application, interpretation, or construction of the agreement or any of its terms, conditions,
or provisions may be submitted to arbitration. The provisions in the CBA did not expressly specify that all
disputes, including those arising under federal law, were subject to arbitration. Moreover, the CBA did not
name or incorporate the FLSA into the arbitration clause. As such, the Court concluded that the provisions
of the CBA were too broad and general to demonstrate the requisite clear and unmistakable intent to
submit all federal statutory claims to arbitration. The Court rejected Defendants’ argument that the parties’
past practice of arbitrating similar wage & hour disputes required arbitration of Plaintiffs’ overtime claim. To
Defendants’ contention that issues regarding overtime pay, including the treatment of special function
service fees, were all properly resolved by the CBA, the Court observed that the issue was covered directly
by the FLSA and not the CBA. The CBA enumerated the regular pay rates for all employees by job
responsibility and contained a provision guaranteeing banquet service staff a gratuity of 18% of the total bill
for private events, but it was silent as to whether the compulsory 18% gratuity earned by banquet
employees was factored into their base pay rate for the calculation of overtime. The Court found that this
question could not be answered by referring to the CBA but was covered by the FLSA. Accordingly, the
Court allowed Plaintiffs to pursue their overtime claims under the FLSA, and rejected Defendants’ LMRA
preemption defense.

Cavallaro, et al. v. UMass Memorial Health Care, Inc., Case No. 09-CV-40181 (D. Mass. Dec. 20,
2010). Plaintiffs, a group of hospital employees, brought an action against Defendants, various regional
hospitals and health care providers, asserting thirteen state law claims concerning overtime compensation.
Defendants removed the case contending that several of the state law claims were preempted by the Labor
Management Relations Act (“LMRA”) because the claims allegedly involved interpretation of a collective
bargaining agreement (“CBA”). Finding that seven of the state law counts (breach of contract, breach of
implied contract, promissory estoppel, fraud, negligent misrepresentation, common law counts, and
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violation of the Massachusetts Weekly Wage Act) required interpretation of a CBA, and agreeing that the
LMRA preempted those claims, the Court retained jurisdiction but dismissed the claims for failure to
exhaust administrative remedies as directed by the CBA. The Court, however, remanded the remaining six
counts (violation of the Massachusetts Fair Minimum Wage Act (“FMWA”), money had and received in
assumpsit, quantum meruit/unjust enrichment, equitable estoppel, conversion, and failure to keep accurate
records). Plaintiffs moved for reconsideration contending that the claims asserted substantive legal rights
that existed independent of any CBA, and Defendants moved for reconsideration asserting that the LMRA
preempted the five remaining state law counts. The Court granted Defendants’ motion for reconsideration.
First, the Court found that all of Plaintiffs’ state law claims, with the exception of the count alleging
violations of the FMWA, were preempted by the LMRA. The Court noted that because interpretation of the
CBA would certainly occur when the Court would fashion a remedy, it was sufficient to demonstrate that
resolution of Plaintiffs’ claims would hinge on interpretation of the CBA. The Court further dismissed all the
claims found to be preempted because Plaintiffs failed to allege that they had exhausted administrative
remedies under the relevant CBAs. Regarding the FMWA claim, the only remaining state statutory claim,
the Court exercised supplemental jurisdiction because it had retained jurisdiction over the twelve separate
counts asserted. The Court stated that although Massachusetts case law had not yet interpreted the
hospital employee exemption to the FMWA, the statutory construction question was not sufficiently
complex to justify remanding the only remaining claim. Because the statute does not apply to hospital
employees, the Court concluded that the statute did not extend any rights regarding overtime
compensation to Plaintiffs who were hospital employees.

Cooper, et al. v. SEPTA, 699 F. Supp. 2d 690 (E.D. Pa. 2010). Plaintiffs, a group of bus drivers, filed a
collective action under the FLSA against Defendant, seeking compensation for time spent performing
required pre-trip safety inspections of their buses. Defendant filed a motion to dismiss Plaintiffs’ second
amended complaint pursuant to Rule 12(1), claiming that the Court lacked subject matter jurisdiction, and
the issue should be arbitrated. The Court denied Defendant’s motion. The Court rejected Plaintiffs’
assertion that Defendant waived this argument by failing to raise it in the first three years of litigation, noting
that although Defendant could have raised the arbitration issue earlier, Plaintiffs would not be prejudiced by
having the arbitration issue decided at that juncture. The Court observed that if it must interpret a
contractual provision in the applicable collective bargaining agreement (“CBA”) in order to resolve Plaintiffs’
FLSA claims, then the parties must first exhaust the remedies contained in that agreement. If, however,
there is no provision in the applicable CBA that would cover Plaintiffs’ FLSA claim, they may proceed with
their FLSA action. The Court noted that the grievance and arbitration provisions of the CBA did not refer to
the FLSA and did not provide for arbitration of statutory claims, including FLSA claims. Further, the Court
observed that the CBA was completely silent as to the afternoon pre-trip inspections; therefore, analysis of
Plaintiffs’ claim would not require any interpretation of the CBA. Further, the Court found the sections of
the CBA on time allowances and overtime inapplicable because the afternoon pre-trip inspections occurred
during the swing driver’s uncompensated rest period. The Court further observed that the affidavit
submitted by the President of the Plaintiffs’ union established beyond doubt that the CBA did not cover
afternoon pre-trip inspections. Therefore, the Court concluded that there was no express provision
anywhere in the CBA for it to interpret in order to decide Plaintiffs’ FLSA claims. Accordingly, the Court
denied Defendant’s motion.

Curry, et al. v. Kraft Foods Global, Inc., 2010 U.S. Dist. LEXIS 113946 (N.D. Ill. Oct. 25, 2010).
Plaintiffs brought a class action against their employer, alleging violations of the Illinois Minimum Wage
Law (“IMWL”), 820 ILCS 105/1, and the Illinois Wage Payment and Collection Act (“IWPCA”), 820 ILCS
115/1. Plaintiffs claimed that Defendant failed to pay them for time spent donning and doffing protective
equipment before and after their work shift. Defendant removed the case, and Plaintiffs filed a motion to
remand the case, arguing that the Court did not have federal jurisdiction because federal law did not
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preempt the state wage claims. The Court denied Plaintiffs’ motion. The Court first addressed whether
FLSA § 203(o) preempted Plaintiffs’ state claims. The Court rejected Plaintiffs’ reliance on Spoerle v. Kraft
Foods Global, Inc., 614 F.3d 427 (7th Cir. 2010) – which held that FLSA § 203(o) did not preempt
Wisconsin wage & hour laws because § 203(o) allows management and the union to enter into a collective
bargaining agreement (“CBA”) that excludes from “hours worked” any time spent “changing clothes” –
finding it to be inapplicable. Id. at *4. The Court observed that while Spoerle clearly governed where a
conflict existed between the state law and § 203(o), no such conflict was present between Illinois wage &
hour laws and § 203(o). The Court determined that Illinois wage & hour law, unlike Wisconsin law, did not
require the calculation of donning and doffing time. Further, the Court observed that the CBA between
Plaintiffs and Defendant did not explicitly indicate whether donning and doffing time counted towards
“hours worked.” Id. at *8. Thus, the Court concluded that there was no conflict between the IMWL/IWPCA
and § 203(o), and, therefore, there was no federal preemption based on § 203(o). The Court also
addressed whether there was preemption based on § 301 of the Labor Management Relations Act
(“LMRA”). Under § 301, federal courts have jurisdiction over disputes that arise out of CBAs. The Court
held that the IMWL and IWPCA claims for unpaid time donning and doffing often require application of the
wage, overtime, and pay provisions in the CBA, and therefore, § 301 preemption was appropriate. The
Court observed that resolving the dispute here would require the Court to interpret, and not merely
reference the CBA. Thus, the Court concluded that § 301 preempted Plaintiffs’ IMWL and IWPCA claims.
Accordingly, the Court denied Plaintiffs’ motion to remand the case to state court.

Pruell, et al. v. Caritas Christi, 2010 U.S. Dist. LEXIS 101770 (D. Mass. Sept. 27, 2010). Plaintiffs, a
group of nurses, represented by employee unions under various collective bargaining agreements
(“CBAs”), brought a putative class action alleging that Defendants, a hospital network and two of its senior
executives, maintained policies that deprived employees of regular and overtime compensation. Plaintiffs
filed suit in Massachusetts state court alleging violation of the Massachusetts Payment of Wages Act and
violation of the overtime provision of the Massachusetts Fair Minimum Wage Act. Defendants removed the
case and filed a motion to dismiss Plaintiffs’ state law claims. Defendants argued that § 301 of the Labor
Management Relations Act (“LMRA”) preempted Plaintiffs’ state law claims because resolution of the
claims would require interpretation of the CBAs. The Court granted Defendants’ motion to dismiss
Plaintiffs’ state law claims. The Court noted that because there was no wage rate in the CBAs to refer to
when computing the penalty, the Court would need to apply multiple CBA provisions to establish what
Plaintiffs’ wage rates would be. The Court explained that a nurse’s regular base rate as appeared in the
CBA would be required to determine if a nurse was eligible for a shift or weekend differential and the same
provision would also be applied to determine a nurse’s total overtime rate, as the CBA provided for
overtime pay for hours worked in excess of a scheduled shift. The Court therefore concluded that § 301 of
LMRA preempted Plaintiffs’ statutory wage claims because multiple CBA provisions could be consulted
and applied to establish Plaintiffs’ wage rates and such consultation and application of multiple provisions
amounted to interpretation of the CBAs. As Plaintiffs’ common law claims alleged that Defendants failed to
compensate Plaintiffs and class members for all hours worked during their employment period, the Court
also held that the common law claims would require interpretation of the CBAs in order to compute the
applicable remedies, and were therefore preempted by § 301 of LMRA. The Court thus granted
Defendants’ motion to dismiss Plaintiffs’ state law claims.

Small, et al. v. Operative Plasterers & Cement Masons International Association Local 200, et al.,
611 F.3d 483 (9th Cir. 2010). The Regional Director of the National Labor Relations Board (the “Regional
Director”) brought an action for an injunction against Defendant Union (“Local 200”), a sub-contractor, to
halt the state court proceedings pending the final determination of National Labor Relations Board
(“NLRB”) as to their legality under the National Labor Relations Act (“NLRA”). The Ninth Circuit affirmed
the District Court’s award of preliminary injunction but reversed the order modifying the injunction. A
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dispute arose between two unions – the Carpenters and Local 200 – over the right to perform certain
plastering work for contractor Standard Drywall, Inc. (“SDI”). When the NLRB awarded the work to the
Carpenters, Local 200 filed lawsuits against SDI, alleging that SDI violated California Labor Code § 1777.5
by failing to employ plastering apprentices on public works projects, and that SDI violated wage & hour
laws (the “wage & hour lawsuit”). While Local 200 representatives offered to dismiss the wage & hour
lawsuit if SDI would sign an agreement assigning Local 200 the disputed plastering work, Carpenters
threatened to strike if SDI reassigned some of the disputed work to Local 200. To prevent a strike, SDI
filed a charge with the NLRB, alleging that the Carpenters’ threatened strike was an unfair labor practice
under the NLRA. Following the NLRB’s decision to award the disputed work to the Carpenters, Local 200
notified SDI that it would drop the wage & hour lawsuit as to the Fine Arts Project, but insisted on pushing
the suit as to all other public works projects. While the Carpenters again threatened to strike, SDI filed
another unfair labor practice charge, to which the NLRB concluded that employees represented by
Carpenters were entitled to perform the disputed work. Local 200, however, continued the suit by
amending its complaint in the wage & hour lawsuit to include claims on behalf of a class of plastering
apprentices enrolled in Local 200’s state-approved apprenticeship program which sought lost wages due to
SDI’s failure to employ its members on public works projects, along with an injunction against further
violations. Local 200, additionally, filed another state lawsuit, alleging that SDI and the Carpenters
tortiously interfered with Local 200’s economic advantage in its relationships with plastering sub-
contractors (the “tortious interference lawsuit”), which was dismissed on the basis that it was preempted by
the NLRA. Local 200 appealed the holding, which was stayed pending resolution of the NLRB’s
proceedings. Based on the complaint filed by the Regional Director, the Administrative Law Judge (“ALJ”)
found that Local 200 committed an unfair labor practice by prosecuting the two state court lawsuits, which
had unlawful objectives, and recommended that the NLRB order Local 200 to withdraw the two lawsuits.
While the NLRB considered the ALJ’s recommendation, the Regional Director petitioned for injunctive relief
pursuant to § 10(l) of the NLRA, which the District Court granted, finding that the balance of the hardships
weighed against Local 200 and that the public interest could be served by granting the preliminary
injunction. The District Court also modified the injunction pursuant to Local 200’s motion by striking the
paragraph that prohibited Local 200 from attempting “in any manner or by any means” to “force or require”
SDI to assign plastering work in the twelve Southern California counties to Local 200’s members. Id. at
489. The Regional Director cross-appealed the modification order, challenging the District Court’s subject
matter jurisdiction to modify the injunction after the notice of appeal was filed. Regarding Local 200’s
argument that enjoining the prosecution of its state court lawsuits constituted a prior restraint in violation of
the First Amendment’s petition clause, the Ninth Circuit held that Local 200’s state court lawsuits had an
illegal objective and, therefore, were not protected by the petition clause of the First Amendment. The
Ninth Circuit noted the well-established principle that to determine whether an injunction was “just and
proper,” four equitable factors are relevant, including: (i) the movant’s likelihood of success on the merits;
(ii) the possibility of irreparable injury to the moving party; (iii) the extent to which the balance of hardships
favors each party; and (iv) whether the public interest would be advanced by granting the preliminary relief.
The Regional Director argued that the deferential standard set forth in Miller ex rel. NLRB v. California
Pacific Medical Center, 19 F.3d 449 (9th Cir. 1994), should be applied. Under Miller, a likelihood of
success is established if the NLRB produces “some evidence to support the unfair labor practice charge,
together with an arguable legal theory,” and once a likelihood of success was established, district courts
were required to “presume irreparable injury.” Id. at 490. The Ninth Circuit, however, rejected the Miller
deferential standard because Miller involved a § 10(j) injunction, and unlike § 10(l) petitions filed by the
Regional Directors that are mandatory, § 10(j) petitions filed by the Board are discretionary. Thus, in
evaluating the propriety of injunctive relief based on factors articulated in Winter v. Natural Resources
Defense Council, Inc., 129 S. Ct. 365 (2008), the Ninth Circuit first determined that Regional Director was
likely to succeed on merits because the state court lawsuits had an illegal objective. The Ninth Circuit also
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found that the NLRB could conclude that Local 200’s lawsuits violated the NLRA because it was an unfair
labor practice that threatened or coerced SDI into assigning work to Local 200 members and any favorable
resolutions could directly conflict with the NLRB’s § 10(k) determinations. The Ninth Circuit further found
that without an injunction, SDI would have been under pressure to reassign work to Local 200 while
Carpenters threatened to immediately strike if SDI did so. The Ninth Circuit thus held that Regional
Director had established a likelihood of irreparable harm. Finally, the Ninth Circuit found that the balance
of hardships and the public interest weighed in favor of granting the injunction, because the hardship to SDI
– the cost of defending lawsuits even in the face of favorable Board determinations – implicated the public
interest, and if such costs forced SDI to reassign the Carpenters’ work to Local 200, it was likely to
engender a disruption of industrial peace, causing obstructions to the free flow of commerce.

Thompson, et al. v. US Airways, Inc., 717 F. Supp. 2d 468 (E.D. Pa. 2010). Plaintiffs, a group of
skycaps at airport terminals who checked baggage curbside, filed a class action alleging that Defendants
had a practice of charging its passengers a $2 fee per baggage checked at curbside, violating
Pennsylvania’s minimum wage law and common law and forced employees to work through meal breaks
for which they did not receive compensation. Defendants filed a motion to dismiss the entire complaint on
the grounds that each claim was preempted by the Airline Deregulation Act of 1978 (“ADA”), 49 U.S.C.
§ 40101. The Court denied Defendants’ motion. The Court stated “the purpose of ADA was to deregulate
the airline industry and promote efficiency, innovation and low prices through maximum reliance on
competitive market forces.” Id. at 474. Congress included a preemptive provision in the ADA,
§ 41713(b)(1), to ensure that the States would not undo federal deregulation with regulations of their own.
The Court relied on Morales v. TWA, 504 U.S. 374 (U.S. 1992), which held that ADA preempted all state
laws having a connection to airline prices, routes, and services, and such a connection existed where the
law expressly referenced the air carrier’s prices, routes, or services or where it had a forbidden significant
effect upon the same. The Court applied the Morales “forbidden significant effects” test in analyzing
Plaintiffs’ state employment claims, finding that resolution of Plaintiffs’ state law claims would not have a
“forbidden significant effect” on prices. Id. at 478. Plaintiffs contended that they did not seek to eliminate
the $2 fee, but instead challenged the airline’s method of collection. The Court found that Plaintiffs’
allegations of non-payment of minimum wage and deprivation of tip revenue were not inextricably
intertwined with the provision of the baggage checking service. Accordingly, the Court concluded that
because Plaintiffs’ state law claims did not have a forbidden significant effect on airline prices or on any
airline service, they were not preempted by the ADA. On this basis, the Court denied Defendants’ motion.

(xii) Litigation Over Concurrent State Law Class Claims

Daprizio, et al. v. Harrah’s Las Vegas, Inc., 2010 U.S. Dist. LEXIS 84307 (D. Nev. Oct. 17, 2010).
Plaintiff, a dealer at Defendant’s casino property, alleged that Defendant had a policy and practice of not
fully compensating its employees for time on the job in violation of the FLSA and Nevada Revised Statutes
(“NRS”) § 608.016 and § 608.030. Plaintiff claimed that she and her fellow dealers were required to attend
mandatory, work-related, ten-to-fifteen minute meetings intended for Defendant’s benefit before each shift,
but were not compensated for their time and participation in these pre-shift meetings. Defendant filed a
motion to dismiss the state law class claims, which the Court granted in part and denied in part. Plaintiff
asserted that federal jurisdiction existed under the FLSA and the CAFA. The Court found that because
there was original jurisdiction over the FLSA collective action under 28 U.S.C. § 1331, the Court had
discretion to exercise supplemental jurisdiction over the state law class action under 28 U.S.C. § 1367(c).
The Court observed that the state law claims did not raise novel or complex issues of state law, they did
not substantially predominate over the FLSA claims, and the Court had not dismissed the FLSA claims
over which it had original jurisdiction. The Court therefore retained jurisdiction over the state law class
action. Defendant also argued that a ten-to-fifteen minute pre-shift meeting was de minimis and did not
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entitle Plaintiff to relief as a matter of law. The Court considered the facts of the case applying the three-
pronged test in Lindow v. United States, 738 F.2d 1057 (9th Cir. 1984), and found that (i) Defendants could
easily record the additional time by automatically adding an extra ten or fifteen minutes to the employee’s
time chart if it used an automated system, or allow the employee to punch in before the meeting if the
employer utilized a traditional punch clock; (ii) the loss of over a week’s pay per year was more than a
trifling amount; and (iii) the alleged daily unpaid meeting was a regular, planned event. As a result, the
Court concluded that the time was not de minimis. Plaintiff also demanded relief according to two Nevada
labor laws, but failed to mention in the Complaint or file with the Court any documentation showing that the
administrative remedies provided by the law had been exhausted. The Court stated that with respect to
some state labor laws, the Nevada Supreme Court required that administrative remedies were exhausted
before a worker may file a private action. However, Plaintiff was suing to collect unpaid wages pursuant to
§ 608.016, not to recover or prevent unlawful tip deductions under § 608.160, and Baldonado v. Wynn Las
Vegas, LLC, 194 P.3d 96, 98 (Nev. 2008), specifically noted that a private right of action to collect unpaid
wages was explicitly recognized in § 608.140. The Court, therefore, found that Plaintiff could proceed with
her lawsuit under § 608.016, at least in an individual capacity. Finally, finding that Plaintiff’s FLSA
collective action precluded the state law class action, the Court agreed with Defendant that allowing the
parallel claims to be pursued concurrently would allow the application of the opt-out mechanism of Rule 23,
invoked by the state law claims, to govern what Congress intended to be a more limited situation of an opt-
in collective action under the FLSA. The Court rejected Plaintiff’s argument that no preemption issue
existed because none of the three types of preemption applied. Plaintiff contended that express and field
preemption were not in dispute since neither side argued that the federal law expressly preempted state
law or that labor disputes were strictly a federal issue. In addition, Plaintiff argued that conflict preemption
did not apply because the Nevada overtime and minimum wage claims did not stand as an obstacle to
Congress’ purpose in enacting the FLSA. The Court pointed out that the Ninth Circuit has stated in dicta
that claims that directly covered by the FLSA (such as overtime and retaliation disputes) must be brought
under the FLSA and that this could be read as preempting Plaintiff’s state law class claim. Accordingly, the
Court ruled that the FLSA preempted the state law class action claims.

Daprizio, et al. v. Harrah’s Las Vegas, Inc., 2010 U.S. Dist. LEXIS 135113 (D. Nev. Dec. 7, 2010).
Plaintiff brought a class action against Defendants alleging violations of the FLSA and Nevada state wage
& hour laws. The Court had earlier granted Defendants’ motion to dismiss in part, holding that the FLSA’s
opt-in provisions preempted the Nevada state law class action, but that Plaintiff had sufficiently stated an
FLSA claim, and her individual state law claims were cognizable. Plaintiff filed a motion requesting
reconsideration in light of the decision in Wang v. Chinese Daily News, 623 F.3d 743 (9th Cir. 2010), or to
certify the order for interlocutory appeal. The Court granted Plaintiff’s motion insofar as its earlier order
held that the state law class action was preempted by the FLSA. Citing Southwest Circle Group, Inc. v.
Perini Building Co., 2010 WL 46006999 (D. Nev. Nov. 5, 2010), the Court stated that rulings are subject to
revision at any time before the entry of final judgment so long as the Court retained jurisdiction over the
case. The Court noted that Wang primarily stands for the proposition that the substantive protections of
the FLSA do not preempt state law claims that derive their standards from the FLSA. The Court further
noted that Wang did not certify a single class using a single procedure, but rather certified two separate
classes, one based on the FLSA claims and procedures, and the other based on state law claims and Rule
23’s opt-out procedures. Because the Court had not ruled in its previous order that the FLSA claims
preempted similar state law claims (but rather ruled that the procedure whereby the state law class action
could be adjudicated, an opt-out class, was procedurally preempted by the opt-in procedures required by
the FLSA), it found that the proper way to proceed in this case was to allow Plaintiff to attempt to certify two
separate classes, one using the opt-in procedures of the FLSA, while the other would utilize Rule 23’s opt-
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out procedures. The Court ruled that it would allow both the FLSA and state law claims to go forward
without creating the sort of procedural conflict about which the Court was initially concerned.

Davis, et al. v. Four Seasons Hotel Limited, 2010 U.S. Dist. LEXIS 104397 (D. Haw. Sept. 30, 2010).
Plaintiffs, current and former food and beverage servers, brought a class action alleging that Defendant
failed to remit the total proceeds of service charges to Plaintiffs as tip income, in violation of Hawaii
Revised Statutes §§ 480-2(e) and 481B-14. Defendant filed a motion to dismiss, arguing that Plaintiffs
lacked standing to pursue their claims. The Court then certified a question to the Hawaii Supreme Court as
to whether Plaintiffs had standing, under § 480-2(e), to bring a claim for damages based on Defendant’s
alleged violation of the notice provision of H.R.S. § 481B-14, in which Defendant did not disclose that a
portion of a service charge was used to pay expenses other than wages. The Hawaii Supreme Court
answered that Plaintiffs were “any persons” within the meaning of § 480-1 and § 480-2(e), and were within
the category of “Plaintiffs who may bring a claim under § 480-2(e) for a violation of § 481B-14.” Id. at *3.
However, the Hawaii Supreme Court also found that Plaintiffs failed to adequately plead the “nature of the
competition,” which was needed to bring a claim for damages against Defendant under § 480-2(e) and
§ 480-13(a). Id. Plaintiffs subsequently amended the complaint to comply with the pleading standards as
set by the Hawaii Supreme Court, and Defendant renewed their motion to dismiss. The Court, however,
granted the motion only in part. Defendants argued that the second amended complaint failed to establish
that Plaintiffs had standing to pursue an unfair method of competition under §§ 480-2, 480-13 and 481B-
14, in accordance with the Hawaii Supreme Court’s answer to the certified question. The Court noted that
§ 481B-14 states that “any hotel or restaurant that applies a service charge . . . shall distribute [it] directly to
its employees as tip income or disclose to purchaser . . . that the service charge was being used to pay for
costs or expenses other than wages and tips of employees.” Id. at *11. Additionally, under § 481B-4, any
person who violates chapter 481B, including § 481B-14, shall be deemed to have engaged in an unfair
method of competition and unfair act in the conduct of any trade or commerce within the meaning of § 480-
2. The Court noted that, when deciding whether Plaintiffs’ complaint satisfied the requirements of § 480-
13, Hawaii Medical Association v. Hawaii Medical Service Association, 113 Haw. 77 (2006), identified three
essential elements to recovery under § 480-13, including: (i) a violation of H.R.S. chapter 480; (ii) an injury
to Plaintiffs’ business or property caused by the violation; and (iii) proof of the amount of damages. The
Court decided that the complaint satisfied element (ii) and properly pled an injury under § 480-13(a), as
Plaintiffs need not be competitors of or in competition with Defendant in order to have standing under
§ 480-13(a). The Court stated that if the nature of the competition is sufficiently alleged in the complaint,
Plaintiffs may bring claims of unfair methods of competition based on conduct that would also support
claims of unfair or deceptive acts or practice. Here, the Court noted that Plaintiffs alleged injury by claiming
that tip income had been reduced due to Defendant’s unlawful conduct. Plaintiffs argued that where there
was a per se violation of Hawaii’s antitrust or consumer protection laws, as was alleged in this case,
Plaintiffs need not allege the nature of competition. The Court responded to this argument by analyzing
“what affect the ‘deeming’ language of § 481B-4 had on the elements of the claim brought under § 480-2(e)
for a violation of § 481B-14.” Id. at *25. The Court held that, despite the language of § 481B-4, Plaintiffs
must still comply with the requirements of § 480-13 and allege the nature of competition, because the
requirement that Plaintiffs allege the nature of competition is different from the requirement that
Defendant’s conduct constitutes an unfair method of competition. The latter requirement comes from
§ 480-2(a), which generally states that methods of unfair competition are unlawful. The requirement that
Plaintiffs allege the nature of the competition comes from § 480-13, which requires Plaintiffs to show that
they were harmed as a result of Defendant’s actions that negatively affect competition. The Court stated
that by “deeming” a violation of § 481B-14 to be an unfair method of competition, the legislature determined
that violations of § 481B would constitute per se unfair methods of competition for purposes of § 480-2. In
sum, the Court noted that Plaintiffs were qualified as “persons” who may bring a claim under § 480-2(e),
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and Plaintiffs had standing to bring a private claim for unfair competition under §§ 481B-14 and 480-2, only
if they satisfied the requirements of § 480-13. The Court also indicated that the complaint must meet the
pleading standards set in Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), where the U.S. Supreme
Court held that a claim must be plausible. The Court observed that the three paragraphs added by
Plaintiffs in their second amended complaint failed to adequately plead the nature of competition, and was
on the borderline of plausibility. The Court remarked that there was no explanation in Plaintiffs’ second
amended complaint as to how using money from service charges to lower food and beverage prices has
any affect on the market that Twombly would find economically plausible. Even assuming that price is the
only factor that a patron considers in choosing a venue, if Defendant used the service charge to lower its
food and beverage prices, this potentially would have a positive effect on competition because it would
encourage other hotels and restaurants to be more competitive by doing the same. The Court remarked
that assuming the Plaintiffs’ “injury” was that Defendant gained an unfair competitive advantage over rival
hotels and restaurant establishments, there would need to be proof that there was a competitive advantage
that affects and/or injures competition in the overall marketplace for Plaintiffs to prevail under § 480-13.
The Court observed that under the theory of recovery, Plaintiffs must first prove that there was injury that
Defendant sought to inflict on competitors, before Plaintiffs could establish that their injury is inextricably
intertwined with this injury. The Court opined that Plaintiffs could not recover under this theory if the
evidence established that Defendant’s practice did, in fact, lead to lower food and beverage prices, but the
lowering of food and beverage prices did not cause injury to competition. Accordingly, the Court denied the
motion to dismiss as to Count I. The Court, however, denied Defendants’ motion on the remaining claims
of intentional interference with contractual relationships, breach of implied contract, unjust enrichment, and
for unpaid wages.

Rose, et al. v. Wildflower Bread Co., 2010 U.S. Dist. LEXIS 43501 (D. Ariz. May 4, 2010). Plaintiff, an
assistant manager in Defendant’s restaurant, brought a collective action alleging that Defendant wrongfully
classified all its assistant managers as exempt from the overtime provisions of the FLSA, 29 U.S.C.
§ 207(a)(1), because they regularly performed non-exempt physical and manual work. Plaintiff also
alleged that Defendant’s failure to pay overtime also violated the Arizona Wage Act (“AWA”), A.R.S. §§ 23-
351, which requires that employees receive their wages in a timely fashion. Plaintiff filed a motion for
conditional collective action certification of her FLSA claims. Defendant moved for judgment on pleadings
on Plaintiff’s state law claim, arguing that the FLSA preempted the claims under the AWA. The Court
agreed with Defendant that the FLSA preempted Plaintiff’s A.R.S. § 23-351(C)(3) claim and granted
Defendant’s motion for judgment on pleadings. The issue before the Court was whether Plaintiff’s A.R.S.
§ 23-351(C)(3) claim, which was only a claim for unpaid overtime wages, conflicted with the FLSA, under
the doctrine of obstacle preemption. The Court referred to Anderson v. Sara Lee, 508 F.3d 181, 191-92
(4th Cir. 2007), which held that the FLSA provided exclusive remedies for the enforcement of its own
provisions; accordingly, the class members’ FLSA-based contract, negligence, and fraud claims were
precluded under the theory of obstacle preemption. The Fourth Circuit stated that its ruling in Anderson
was consistent with the rulings of several other courts, including that of the Ninth Circuit in Williamson v.
General Dynamics, 208 F.3d 1154, 1154 (9th Cir. 2000), where it suggested, without deciding, that claims
that were directly covered by the FLSA, such as overtime, must be brought under the FLSA. The Court
also referred to First Circuit’s decision in Roman v. Maietta Construction, Inc., 147 F.3d 71, 72-73 (1st Cir.
1998), which held that Plaintiff could not circumvent the exclusive remedy prescribed by Congress by
asserting equivalent state claims in addition to the FLSA claim. The Court relied upon its earlier decision in
Wood v. TriVita, Inc., 2008 U.S. Dist. LEXIS 109368 (D. Ariz. Sept. 18, 2008), with similar facts, which held
that obstacle preemption precluded Plaintiff’s Arizona statutory claims. Wood noted that Arizona statutes
did not regulate whether or not an employee was entitled to overtime compensation; instead, they
regulated when wages must be paid. Further, Wood noted that although Plaintiff’s alleged entitlement to
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overtime compensation was based solely on the FLSA’s § 207, Plaintiff sought the more generous
remedies under § 23-355. Therefore, the Court observed that allowing Plaintiff to file an FLSA overtime
claim and a claim under the Arizona wage statute, which depended completely on the FLSA for its viability,
would allow her to circumvent the comprehensive remedies available under the FLSA. The Court also
referred to case law authority that FLSA does not preempt parallel state law claims relying upon the FLSA’s
“savings clause,” and noted that the savings clause said nothing about states setting more generous
remedies for FLSA-derivative claims. Id. at *23. Further, the Court opined that allowing Plaintiff to bring
suit for a violation of the FLSA, and to seek a remedy other than that provided by the FLSA, would be
against the Congress’ objectives in enacting the FLSA, because the FLSA should be the exclusive
enforcement scheme for an overtime claim, provided a state has not enacted a statute allowing higher
overtime pay. Further, the Court noted that the opt-in requirement under the FLSA was enacted to limit
private FLSA actions to employees who asserted claims in their own right and freeing employers of the
burden of representative actions. For these reasons, the Court concluded that Plaintiff’s state claim could
not stand alone and she should not be able to recover treble damages for what was essentially an FLSA
overtime claim.

(xiii) Communications With Class Members In FLSA Collective Actions

Clincy, et al. v. Galardi South Enterprises, Inc., et al., 2010 U.S. Dist. LEXIS 22796 (N.D. Ga. Mar. 12,
2010). Plaintiffs, a group of entertainers at an adult nightclub, brought a collective action against
Defendants, the owners and operators of the nightclub, alleging violations of the FLSA. Plaintiffs filed a
motion for conditional certification, which the Court granted. Plaintiffs then filed a motion for an emergency
cease and desist order, alleging that Defendants were distributing a memorandum to putative class
members and witnesses that contained misleading statements concerning the action and an opt-out form.
The Court denied Plaintiffs’ motion, holding that the Court will not restrict Defendants from discussing the
action with their employees. However, the Court cautioned Defendants against intimidation and/or
retaliation against entertainers for their involvement in the collective action. The Court also denied
Plaintiffs’ request to require Defendants to distribute a corrective letter and ordered that any further written
communication from Defendants to potential opt-in Plaintiffs or potential witnesses should clearly state that
it was unlawful on the part of Defendants to retaliate against employees who chose to participate or assist
in the case.

Colson, et al. v. Cableview Communications Of Jacksonville, Inc., Case No. 09-CV-850 (M.D. Fla.
Sept. 1, 2010). Plaintiff, a cable technician, filed an action for unpaid overtime alleging that Defendant,
which provides cable repair and installation services nationwide, classified its cable technicians as
independent contractors to avoid paying benefits and required them to work up to 70 hours a week without
overtime pay. Plaintiff brought a motion for conditional certification of a collective action. At the same time,
Defendant brought a motion for sanctions against Plaintiff’s counsel for improperly soliciting putative class
members. Defendant alleged that Plaintiff’s counsel contacted many of its employees by e-mail and
solicited them to join the lawsuit under the guise of attempting to gather information about the lawsuit.
Plaintiff’s counsel subsequently sent supplemental e-mails to the employees asking them to opt-in to the
lawsuit. Defendant asserted that Plaintiff’s counsel solicited class members without the Court’s
authorization, that a disproportionate number of the opt-ins were contacted inappropriately, and that this
conduct was deceptive. The Court granted Plaintiff’s motion for conditional collective action certification
under 29 U.S.C. § 216(b). With respect to Defendant’s motion for sanctions, the Court denied it without
prejudice. The Court, however, ordered Plaintiff’s counsel to provide Defendant with a list of all individuals,
including e-mail addresses and full names, who were sent the allegedly improper e-mail by Plaintiff’s
counsel soliciting their participation in the lawsuit. In addition, the Court ordered that Defendant may
conduct discovery on the matter, and, if appropriate, may file a renewed motion for sanctions.
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Goody, et al. v. Jefferson County, 2010 U.S. Dist. LEXIS 101212 (D. Idaho Sept. 23, 2010). Plaintiff, an
employee, brought a collective action under the FLSA alleging that Defendant failed to compensate him
adequately for overtime benefits. Defendant sent a letter and a check to eight putative members of
Plaintiff’s collective action advising its recipients of an audit that revealed that certain probation employees
were not paid adequate wages and the check was to ensure compliance with all state and federal law.
Asserting that Defendant’s letter misled putative Plaintiffs not to opt-in to the collective action, Plaintiff filed
a motion for corrective notice and to exclude Defendant’s communications and payments as evidence of
satisfaction of any unpaid wages. The Court partly granted and partly denied Plaintiff’s motion. The Court
noted that Defendant communicated with putative Plaintiffs before Plaintiff had moved for conditional
certification of collective action. The opt-ins who joined the action, however, had stated that the letter and
check confused them about whether they could join Plaintiff’s action. The Court concluded that other
potential opt-ins might have been confused about their right to join Plaintiff’s suit and therefore, corrective
notice was necessary to ensure that all putative Plaintiffs knew about their right to join the collective action,
notwithstanding receipt of the letter and check. The Court, however, limited its order to the narrowest
possible restriction on the Defendant’s speech, finding that the letter made no direct misrepresentations,
did not contravene a Court-approved notice, the letter was not sent in bad faith, and the letter was not a
settlement offer. The Court recognized that Defendant felt compelled by statute to correct the mistakes
found during the audit. Because Defendant’s letter did not state that the recipients could not join the
lawsuit, silence on the issue likely confused the putative Plaintiffs, and therefore the Court ordered
Defendant to send a corrective notice to all prior recipients of the letter, notifying them that they could still
join the collective action, and that the letter and checks did not disqualify them from participating in the
collective action.

McKnight, et al. v. D. Houston, Inc., d/b/a Treasures, et al., 2010 U.S. Dist. LEXIS 129634 (S.D. Tex.
Dec. 8, 2010). Plaintiffs, a group of servers and bartenders, sued the owners of six gentlemen clubs in
Houston alleging violations of the FLSA for withholding tip income charged on credit cards. Subsequently,
Defendants filed an expedited motion for a protective order requesting that the Court prohibit Plaintiffs from
using the class members’ contact information for any purpose other than the mailing of a Court-approved
notice or, alternatively, to require specific approval from the Court for any mailings, emails, phone calls, or
communications with potential opt-ins. Id. at *2. Defendants argued that without a protective order,
Plaintiffs would be able to recruit additional opt-ins under the guise of contacting fact witnesses, thereby
undermining the purpose of Court-approved notice to potential opt-ins. Id. In support of their motion for a
protective order, Defendants cited the lead Plaintiff’s deposition testimony in which she stated that she
spoke to the individuals, who subsequently joined the lawsuit as additional named Plaintiffs, regarding
plans to file a lawsuit and gave them her attorney’s contact information. Defendants also asserted
inconsistencies between the practices alleged by Plaintiffs in their declarations and described in their
depositions, and concluded that the dynamic between the unlawful solicitations to join the collective action
and the subsequent substantial inconsistencies suggested a level of impropriety or inaccuracy with regard
to the pre-suit solicitations and communications. Id. at *3. The Court denied the Defendants’ motion, and
held that the Defendants failed to satisfy their burden of proof to necessitate such a protective order. The
Court reasoned that Defendants’ evidence in support of their proposed protective order fell short of
evidence of coercive, misleading, or improper communications necessary to impose the type of order
Defendants sought. Id. at *4. The Court noted that there was no evidence that the lead Plaintiff’s pre-
certification communications with others were misleading or coercive. The Court also found that there was
no evidence that Plaintiffs planned to engage in improper communications going forward. Id. at *5. The
Court held that the Defendants’ evidence failed to support a protective order to prevent misleading or
otherwise abusive communications by Plaintiffs and their counsel. Accordingly, the Court denied
Defendants’ expedited motion for a protective order.
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(xiv) Venue Issues In FLSA Collective Actions

Esperson, et al. v. Trugreen LP, et al., 2010 U.S. Dist. LEXIS 114500 (W.D. Tenn. Oct. 5, 2010).
Plaintiffs, a group of current and former employees, brought a collective action against Defendants under
the FLSA. Defendants filed a motion to transfer venue pursuant to 28 U.S.C. § 1404, requesting transfer of
the case from the U.S. District Court for the Western District of Tennessee to the Northern District of
Georgia. The Magistrate Judge recommended granting Defendants’ motion. Relying on the Supreme
Court’s ruling in Norwood v. Kilpatrick, 349 U.S. 29 (1955), the Magistrate Judge determined that the
movant had to prove by a preponderance of the evidence that the applicable factors weighed in favor of
transfer. Pursuant to § 1404(a), the factors to be considered include: (i) convenience of the parties and
witnesses; (ii) the interests of justice; and (iii) where the case might have been brought. The Magistrate
Judge recognized that the parties did not appear to dispute that the case “might have been brought” in the
Northern District of Georgia, or that either of the Courts would have familiarity with the applicable law, as all
Courts were presumed to be equally familiar with and competent in deciding federal questions. Id. at *22.
Thus, the Magistrate Judge’s analysis focused on the considerations applicable to weighing the
convenience of the parties and witnesses and the interests of justice. With respect to convenience to the
parties, the Magistrate Judge determined that all named Plaintiffs resided in Georgia. Further, the
Magistrate Judge noted that Plaintiffs provided no evidence to substantiate precisely who at the Memphis,
Tennessee headquarters would be involved as a party representative. Thus, the Magistrate Judge found
that the first factor weighed in favor of transfer. With respect to convenience of the witnesses, the
Magistrate Judge found that no evidence was presented to show such a risk of non-appearance or severe
inconvenience with respect to any corporate witnesses from Tennessee. Thus, the Magistrate Judge found
that this factor also weighed in favor of transfer. The Magistrate Judge further addressed Plaintiffs’ choice
of forum, finding that the acts complained of appeared to have occurred both in the Western District of
Tennessee, where the policies were allegedly promulgated, and the Northern District of Georgia, where the
policies were allegedly effectuated to Plaintiffs’ detriment; thus, the Court accorded weight to Plaintiffs’
choice of forum. In addition, the fact that Plaintiffs initiated their action in the district where Defendants’
headquarters was located increased the weight given to Plaintiffs’ choice of forum. Accordingly, the
Magistrate Judge found this factor to weigh against transfer. Finally, with respect to the interest of justice
factor, the Magistrate Judge considered the access to evidence and witnesses. The Magistrate Judge
determined that this factor weighed in favor of transfer because Plaintiffs failed to specify what proof was
available at Defendants’ headquarters, and failed to identify any witnesses that would need to be
compelled to the Western District of Tennessee. Because Plaintiffs did not address whether any view or
inspection of the premises would be necessary, the Magistrate Judge found that this factor also weighed in
favor of transfer. Further, based upon the statistics presented by Defendants, the Magistrate Judge found
that the relative docket loads weighed in favor of transfer. Accordingly, the Magistrate Judge
recommended that the transfer be granted.

Joyner, et al. v. Solvay Pharmaceuticals, Inc., 2010 U.S. Dist. LEXIS 52886 (E.D. Va. May 27, 2010).
Plaintiff, on behalf of himself and other similarly-situated sales representatives employed throughout the
United States, brought a collective action to recover unpaid overtime wages under the FLSA. Defendant is
a national healthcare and medical research company headquartered in Marietta, Georgia. Defendant
moved to transfer venue to the U.S. District Court for the Northern District of Georgia where its
headquarters is located. The Court denied the motion. The Court noted that according to 28 U.S.C.
§ 1391(c), venue would be proper in the Northern District of Georgia because Defendant was
headquartered there and was subject to personal jurisdiction there. The Court, however, found that the
balance of convenience and justice factors under 28 U.S.C. § 1404(a) favored against transferring venue.
The Court stated that pursuant to § 1404(a) it must consider four factors, including: (i) Plaintiff’s choice of
venue; (ii) witness convenience and access; (iii) the parties’ convenience; and (iv) the interest of justice.
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The Court found that because Plaintiff resided in Virginia and was employed there, his choice of venue of
the U.S. District Court for the Eastern District of Virginia was entitled to substantial weight. The Court
remarked that Defendant relied heavily on the assumption that certification of the collective action would
require the parties to shift their attention to witnesses and evidence located at its headquarters. The Court
stated that Defendant failed to identify any witness or offer any explanation as to why those witnesses
might be unavailable in Virginia. The Court observed that because Plaintiff filed this suit in his home forum,
and Defendant was engaged in significant business in Virginia, transfer in such a situation would merely
shift the balance of inconvenience from Defendant to Plaintiff. Further, the Court opined that Defendant
failed to provide valid reasons that Plaintiff’s choice of venue would significantly inconvenience its defense.
Finally, the Court observed that because Plaintiff filed a separate discrimination lawsuit against Defendant
in Virginia, he established fairness to maintain its current venue. The Court remarked that although
Defendant rebutted its argument against transfer, it failed to address the interest of justice issues in its
briefs. The Court therefore denied Defendant’s motion for a transfer of venue.

Stiles, et al. v. BP Express, Inc., 2010 WL 28531 (S.D. Ga. Jan. 5, 2010). Plaintiffs, a group of drivers
for Defendant, brought a collective action in Georgia seeking payment of minimum wages and overtime
pay under the FLSA. Defendant filed a motion to dismiss the action for improper venue, arguing that
Plaintiffs had signed independent contractor operating agreements designating Tennessee as the proper
forum for litigating disputes. The Court construed this as a motion to transfer venue. The Court noted that
when a forum selection clause specifies that litigation be brought in a particular forum, federal courts
diverge as to whether a motion to dismiss should be read in conjunction with 28 U.S.C. § 1404(a) or
§ 1406(a). Section 1404(a) provides for transfer to another district for the convenience of the parties and
witnesses, and in the interest of justice, whereas § 1406(a) provides for dismissal or transfer of a case filed
in the wrong district. The Court observed that a forum selection clause does not mandate dismissal for
improper venue, as long as there is an otherwise proper federal forum to which the case may be
transferred. The Court found that because the U.S. District Court for the Eastern District of Tennessee was
a proper federal forum, it would construe the motion to dismiss for improper venue as a motion to transfer
venue under § 1404(a). The Court opined that forum selection clauses are presumptively valid and
enforceable, unless a party shows that enforcement would be unfair or unreasonable. As Plaintiffs did not
established that the forum selection clause was induced by fraud, or that Tennessee was an inconvenient
or unfair forum, the Court concluded that the forum selection clause was valid.

(xv) Standing Issues In FLSA Collective Actions

Bibo, et al. v. Federal Express Inc., 2010 U.S. Dist. LEXIS 49598 (N.D. Cal. April 26, 2010). Plaintiffs,
five delivery drivers, brought a collective action alleging that Defendant failed to compensate its drivers for
missed meal breaks, for one hour of pay while working a split shift, and for work performed off-the-clock
before or after their shift in violation of the FLSA. Three Plaintiffs filed a motion to dismiss all of their claims
without prejudice. Later, the Court certified five sub-classes amongst the class members, and named the
remaining two Plaintiffs as class representatives. Subsequently, Plaintiffs filed a motion for leave to file a
second amended complaint seeking to remove the three dismissed Plaintiffs from the caption, and to add a
cause of action against Defendant for willful violations of California Labor Code § 204 and Industrial Wage
Commission Wage Order No. 9, § 5(B). Plaintiffs contended that Defendant periodically required its drivers
to take unpaid meal periods in excess of one hour and did not always pay at least two hours of wages for
work after those meal periods. The Court partly granted the motion permitting Plaintiffs to amend the
caption, but denied the addition of state law claims, concluding that Plaintiffs lacked Article III standing.
The Court observed that appropriate application of standing requirements in class actions entails an inquiry
into whether at least one named Plaintiff has been injured by Defendant’s conduct. The Court found that
Defendant provided undisputed evidence that neither of the named Plaintiffs worked for less than two
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hours after an unpaid break exceeding one hour on any day during the class period. The Court further
determined that there was also no evidence that either named Plaintiff was paid for less than two hours of
work despite working for more than two hours. Accordingly, the Court concluded that there was no
evidence that Plaintiffs suffered any injury from Defendant’s alleged violation of the state law, and thus
Plaintiffs lacked standing to bring the new proposed claim.

Richards, et al. v. Ernst & Young LLP, 2010 U.S. Dist. LEXIS 16366 (N.D. Cal. Feb. 24, 2010). Plaintiff,
a former employee, brought an action for herself and on behalf of a putative class, for violation of the FLSA
and the California Labor Code. Plaintiff alleged that Defendant failed to pay overtime or provide meal and
rest breaks. After discovery, Defendant filed a motion for summary judgment on the grounds that:
(i) Plaintiff’s claims for money damages were moot; (ii) Plaintiff had no standing to pursue claims for
injunctive relief; and (iii) Defendant provided meal and rest breaks. The Court granted the motion in part
and denied it in part. The Court noted that Plaintiff’s testimony that she was not interested in money
damages did not constitute a waiver of money damages claims, particularly in the light of her specific
allegations in the complaint and prior disclosures. The Court thus concluded that Plaintiff’s claims for
money damages were not moot. Although Plaintiff sought injunctive relief precluding Defendant from
continuing with its alleged violations of wage & hour laws, Defendant asserted that Plaintiff lacked standing
to seek such relief as a former employee since she was not threatened personally by the alleged Labor
Code violations. Citing Hangarter v. Provident Life and Accident Insurance Co., 373 F.3d 998 (9th Cir.
2004), the Court held that Plaintiff was not entitled to injunctive relief as she had no contractual relationship
with Defendant and thus was not personally threatened by the conduct of Defendant. The Court opined
that unless Plaintiff was entitled to seek injunctive relief, she could not represent a class seeking that relief.
The Court thus granted Defendant’s motion for summary judgment on Plaintiff’s claim for injunctive relief.
Finally, Plaintiff claimed that she was denied meal and rest breaks as she worked through meal and rest
breaks. Defendant contended that Plaintiff’s testimony disposed of her claim because the law required an
employer to “provide” such breaks only and not to “ensure” that the breaks were taken. Plaintiff argued
that Defendant had an obligation to “ensure” that employees actually utilize their meal and rest breaks. Id.
at *10. The Court found that California law is unsettled on this issue. Although the California Supreme
Court had granted review of Brinker Restaurant Corp. v. Superior Court, 165 Cal. App. 4th 25 (2008), and
Brinkley v. Public Storage, Inc., 167 Cal. App. 4th 1278 (2008), it had not yet determined the issue. The
Court looked to the decisions of California Court of Appeal for guidance. The Court agreed with the
analysis of the California Court of Appeal in that an employer has a duty to “provide” meal and rest breaks
but does not have a duty to “ensure” that such breaks are taken. Id. at *12. The Court thus found that
because the California Supreme Court would address the issue, it declined to stay the action pending a
future decision of the California Supreme Court and dismissed Plaintiff’s claim without prejudice rather than
granting summary judgment to Defendant.

(xvi) Pay Policies And Plans In FLSA Collective Actions

Cumbie, et al. v. Woody Woo, Inc., 596 F.3d 577 (9th Cir. 2010). Plaintiff, a waitress, brought an FLSA
collective action alleging that Defendant’s restaurant tip-pooling arrangement violated the minimum wage
provisions of the FLSA. The District Court dismissed the complaint for failure to state a claim under Rule
12(b)(6). On appeal, the Ninth Circuit affirmed the order. Defendant paid its servers a cash wage at or
exceeding Oregon’s minimum wage. In addition, servers received a portion of their daily tips. Defendant
required its servers to contribute their tips to a “tip-pool” that was redistributed to all restaurant employees.
The largest portion of the tip pool went to the kitchen staff, who are not customarily tipped in the restaurant
industry, and the remainder was returned to the servers, and split in proportion to their hours worked.
Plaintiff argued that Defendant’s tip pool was invalid because it included employees who are not
customarily and regularly tipped employees under 29 U.S.C. § 203(m) and therefore Defendant should be
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required to pay Plaintiff the minimum wage and allow her to keep all tips earned during a shift. Defendant
contended that Plaintiff’s reading of the FLSA was correct only in relation to employers who take a tip credit
towards their minimum wage obligation, and because it did not claim a tip credit and paid minimum wages,
its tip pooling arrangement was permissible. The Ninth Circuit noted that under the FLSA, an employer
must pay a tipped employee a cash wage of at least $2.13 per hour, but if the cash wage is less than the
federal minimum wage, the employer can make up the difference with the employees’ tips. The proviso to
§ 203(m) states that an employer may take a partial tip credit towards its minimum wage obligation unless
it informs employees of the tip-credit provisions and it allows the employee to keep all tips, except when the
employees participate in a tip pool with other customarily tipped employees. Plaintiff contended that under
§ 203(m), an employee must be allowed to retain all tips except in the case of a valid tip pool involving only
customarily tipped employees regardless of whether the employer claimed a tip credit. The Ninth Circuit
disagreed, and opined that it could not reconcile any interpretation that imposed conditions on taking a tip
credit and did not state freestanding requirements pertaining to all tipped employees. The Ninth Circuit
determined that Defendant was not entitled to take a tip credit as the tip pool included non-customarily
tipped employees and Plaintiff did not retain all of her tips because of her participation in the pool. The
Ninth Circuit observed, however, that because Defendant did not take a tip credit, its tip-pooling
arrangement did not violate § 203(m). Plaintiff argued that Department of Labor (“DOL”) regulation –
29 C.F.R. § 531.35 – elucidated the meaning of the term “pay” in such a way as to prohibit Defendant’s tip-
pooling arrangement. Plaintiff contended that her forced participation in the invalid tip pool constituted an
indirect kick-back to the kitchen staff for Defendant’s benefit, in violation of the free and clear regulation.
The Ninth Circuit found that whether a server owns her tips depends on whether an agreement regarding
redistribution exists that was not barred by FLSA. The Ninth Circuit observed that such an agreement
existed by virtue of the tip-pooling arrangement and the FLSA does not restrict tip pooling when no tip
credit is taken. Therefore, only the tips redistributed to Plaintiff from the pool ever belonged to her, and her
contributions to the pool did not reduce her wages below the statutory minimum. Accordingly, the Ninth
Circuit concluded that Defendant did not violate § 206 by way of DOL regulation. Plaintiff also contended
that Defendant was functionally taking a tip credit by using a tip-pooling arrangement to subsidize the
wages of its non-tipped employees and the money saved in wage payments was equivalent to confiscating
her tips via the tip credit. The Ninth Circuit held that the purpose of the FLSA was to protect workers from
sub-standard wages and oppressive working hours and concluded that the FLSA did not prohibit
Defendants’ tip-pooling arrangement since it did not thwart this purpose. The Ninth Circuit noted that
Plaintiff received a wage mandated by the FLSA, plus a substantial portion of her tips, and Defendants’ tip-
pooling arrangement did not subsidize the wages of its non-tipped employees. The Ninth Circuit reiterated
the Supreme Court’s finding in Christensen v. Harris County, 529 U.S. 576, 588 (2000), that an
employment practice does not violate the FLSA unless the FLSA prohibits it. The Ninth Circuit accordingly
concluded that nothing in the FLSA places a restriction on employee tip-pooling arrangements when no tip
credit is taken, and on this basis affirmed the District Court’s order.

Harris, et al. v. Manpower Inc., 2010 U.S. Dist. LEXIS 107199 (S.D. Cal. Oct. 7, 2010). Plaintiff, a
former employee, brought a class action alleging that Defendant failed to pay vacation benefits at the time
of an employee’s termination as required by § 227.3 of the California Labor Code and related provisions.
Defendant moved for summary judgment on the basis that ERISA preempted Plaintiff’s claims. The Court
found that vacation benefits were paid through the employee’s regular payroll check. The Court also noted
that during the relevant time period, vacation benefits were paid as part of an arrangement from
Defendant’s payroll account when due and then reimbursed from a separate trust account. The Court
determined that a bona fide separate fund existed during the relevant time period and Defendant made
large contributions to the trust each year. The Court further found that the trust, which was liable for the
payment of benefits, merely reimbursed Defendant for benefits paid under the vacation policy. The Court
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noted that the obligation of Defendant to contribute did not change the essential nature of the trust as “a
mere pass-through vehicle” for Defendant’s payment of vacation benefits or result in the trust constituting a
separate fund that provides genuine protections for the accrued benefits. Id. at *6. On that basis, the
Court ruled that the vacation benefits were paid from Defendant’s general assets and therefore
Defendant’s vacation policy was not an ERISA plan. Defendant also contended that Plaintiff’s claims failed
as a matter of state law. The Court noted that Defendant’s express written policy clearly and
unambiguously stated that vacation benefits do not accrue until an employee completes 1,500 hours of
work, at which point the employee was immediately vested with 40 hours of vacation pay benefits. The
Court held that Plaintiff’s claims based on Defendant’s “waiting period” failed as a matter of law because
Plaintiff failed to complete 1,500 hours of work and therefore did not accrue vacation benefits. Id. at *3.
Although Plaintiff also asserted claims based on the vacation policy’s allegedly impermissible use-it-or-
lose-it provision, 90-day work period provision, and other provisions, the Court held that these claims did
not apply to Plaintiff because Plaintiff never accrued vacation benefits.

Haviland, et al. v. Catholic Health Initiatives, 2010 U.S. Dist. LEXIS 79782 (S.D. Iowa Aug. 6, 2010).
Plaintiffs, a group of current and former private security officers (“PSOs”) at hospitals, brought an action
alleging Defendant violated both the FLSA and the Iowa Wage Payment Collection Act (“IWPCA”).
Plaintiffs contended that while they were supposed to receive an unpaid 30-minute meal break on each
shift, when they were scheduled to work at either Mercy Capitol or Mercy Franklin, they were required to
remain available on their break because there was only one PSO scheduled per shift. Defendant moved
for summary judgment on the FLSA claims, contending that meal breaks were not within the FLSA
meaning of “working hours” and, thus, not compensable. The Court granted Defendant’s motion. The
Court noted that Plaintiffs central assertions in this lawsuit was that Defendant’s meal break policy, at least
with respect to Mercy Capitol, Mercy Franklin, and Mercy West Lakes hospital locations, was a per se
unlawful violation of the FLSA because PSOs at those locations worked alone and were never fully relieved
from duty by another officer. In support of their legal position, Plaintiffs relied extensively on 29 C.F.R.
§ 785.19, asserting that the regulations was quite clear that employees must be completely relieved from
duty while on lunch breaks. However, the Court found that the completely relieved standard under
§ 785.19 was not the governing legal standard in this case. Id. at *39. The Court cited Armour & Co. v.
Wantock, 323 U.S. 126 (1944), where the Supreme Court found that time spent on the employer’s
premises as fire guards subject to call, but otherwise put to such personal use as sleeping or recreation,
constituted compensable working time under the FLSA. Wantock found that work or employment means
physical or mental exertion controlled or required by the employer and pursued necessarily and primarily
for the benefit of the employer. In contrast, in Skidmore v. Swift & Co., 323 U.S. 134 (1944), the Supreme
Court considered a scenario where employees were required to remain on the premises during evening
hours, but were expected to do nothing more than respond to alarms, which were infrequent, holding that
the waiting time was not working hours because during the time they spent waiting, they were also free to
relax. Finally, in Henson v. Pulaski County Sheriff Department, 6 F.3d 531 (8th Cir. 1993), the Eighth
Circuit adopted the predominant benefit test in a similar situation, stating that the standard comported with
the Supreme Court’s admonition to use a practical, realistic approach under the unique circumstances of
each case. Accordingly, the Court found that the predominant benefit standard was the appropriate test in
analyzing the compensability of Plaintiffs’ meal breaks. The Court found that it was not enough that
Defendant benefited by Plaintiffs’ mere presence, but what was important was whether the PSOs spent
predominant time doing work that benefited Defendant. Viewing each of the predominant benefit
considerations in isolation, the Court reasoned that it was clear that none would support a finding that
Plaintiffs were acting for Defendant’s predominant benefit during their meal periods just because they
remained on the premises and kept their radio on in case a situation arose. The Court concluded that
based on the evidence, a reasonable jury could not find that Plaintiffs were spending their meal periods for
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the predominant benefit of Defendant. Further, the Court noted that Defendant had in place a system to
compensate Plaintiffs for specific days when they were unable to get 30 minutes of interrupted meal time.
Accordingly, the Court granted summary judgment to Defendant. Likewise, for the same reasons, the
Court found that summary judgment in favor of Defendant was proper on Plaintiffs’ IWPCA claims.

Johnson, et al. v. Hewlett-Packard Co., Case No. 09-CV-3596 (N.D. Cal. July 6, 2010). Plaintiffs, a
group of sales representatives who were working for Defendant in Colorado and were residents of
Colorado, brought a class action in California, claiming breach of employment contract, unjust enrichment,
promissory estoppel, violations of the California Labor Code, wage orders, and the California Unfair
Business Practices Act. Plaintiffs alleged that Defendant, a provider of computer hardware, software, and
services, failed to account for all of their sales and failed to pay certain commissions and bonuses to which
Plaintiffs were entitled. Defendant filed a motion to dismiss the complaint and argued that as Plaintiffs
were employed in Colorado, they could not sue under California’s employment laws. The Court directed
Plaintiffs to file an amended complaint adding a California employee. Accordingly, Plaintiffs added a
former California employee, Jeffrey Kossick, as a named Plaintiff in their second amended complaint.
Defendant once again moved to dismiss and to strike, or, in the alternative, asked for summary judgment,
claiming that Colorado employees could not sue under California employment law, and that Kossick had
signed an enforceable release of his claims against Defendant. The Court observed that although the
complaint did not refer Kossick’s general release, Defendant’s evidence strongly suggested that Kossick
had waived his claims. As a cautionary act, the Court directed Plaintiffs to file a third amended complaint
listing a new California-based named Plaintiff. Subsequently, the remaining Plaintiffs – all Colorado
citizens – asserted a series of other claims centered around an alleged failure to pay wages to which they
were entitled. Plaintiffs alleged that they were not paid because of a computer program that malfunctioned,
referred to as “Omega.” Id. at *2. Defendant sought to dismiss the contract claims of the Colorado-based
Plaintiffs, noting that some of Plaintiffs’ allegations contradicted the documentation submitted with their
complaint. The Court observed that while Defendant was correct to a certain extent, the complaint still
asserted, without dispute, a breach of the contracts entitling Plaintiffs to the payment of certain
commissions that were never paid because of the computer glitch. The Court noted that although the class
members had different contracts entitling them to commissions, and even assuming different individuals
earned commissions in different ways, all class members suffered the same breach, and for the same
reason, as Defendant failed to pay the commissions because of a computer error. Accordingly, the Court
denied Defendant’s motion to dismiss the contract claims. However, the Court dismissed with prejudice all
Colorado-based Plaintiffs’ California employment law claims, finding that the Colorado-based workers were
not entitled to sue under California’s employment law. Plaintiffs argued that because Defendant was
headquartered in California, it was obligated to comply with California’s employment law, even as to
employees who never set foot in California. The Court disagreed, and found that such a rule would lead to
untenable results because Colorado law protected Colorado-based workers, and to further impose
California law would lead to a conflict of laws, which would place employers in impossible positions.
Finally, the Court denied Defendant’s motion to strike Plaintiffs’ breach of contract claims, holding that
Defendant had not yet established that these claims were not suited for class treatment.

Parker, et al. v. NutriSystem, Inc., 620 F.3d 274 (3d Cir. 2010). Plaintiffs, a group of current and former
call center sales associates, brought a collective action alleging that Defendant’s method of compensating
its associates violated the FLSA. Defendant implemented a compensation system wherein sales
associates received the greater of their hourly pay or flat-rate payments per sale for each pay period.
Under the policy, the hourly rate was $10 per hour for the first 40 hours, and $15 per hour for overtime.
The flat rates were $18 for each 28-day program sold via an incoming call during day time hours, $25 for
each 28-day program sold on an incoming call during evening and weekend hours, and $40 for each 28-
day program sold on an outbound call or during the overnight shift. The majority of the sales associates
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were compensated based on flat rates, and not hourly earnings. When paid the flat rates, they did not
receive overtime compensation. The dispute centered on whether Defendant’s method of compensation
represented “commissions on goods or services,” which turned on whether the earnings resulted from the
application of a bona fide commission rate. Id. at 277. The District Court conditionally certified Plaintiff’s
FLSA collective action, and 78 Plaintiffs opted-in. Both parties moved for summary judgment, and the
District Court granted Defendant’s motion. On Plaintiffs’ appeal, the Third Circuit affirmed. The Third
Circuit noted that the FLSA contains an exception to the overtime requirements, which provides that the
employer is exempted if the regular rate of pay is in excess of one and one-half times the minimum hourly
rate applicable to the employee under 29 U.S.C. § 206, and more than half of the compensation for a
period represented commissions on goods or services. Both parties agreed that under § 207(i), Defendant
qualified as a retail establishment and that its sales associates’ regular rate of pay was more than one and
one-half times the federal minimum wage; however, the Third Circuit had to determine the meaning of
“commissions on goods or services.” Id. at 277. Plaintiffs contended that to qualify as a commission under
§ 207(i), the fee paid to an employee must be based on the final cost to the consumer, and that here the
flat payments were not based on the cost to the consumer, but on both the time of the sale, and whether it
was an incoming or outgoing call. Id. Defendant asserted that its compensation scheme qualified as
commissions because the sales associates’ pay varied across pay periods, their compensation was not
linked to the number of hours worked, and the payments were proportional to the cost to the consumer.
The Third Circuit remarked that the FLSA did not define “commission,” and it looked to the U.S.
Department of Labor (“DOL”), which had filed an amicus curiae brief in support of Plaintiffs, arguing that the
Third Circuit should apply Skidmore v. Swift & Co., 323 U.S. 134 (1944). Skidmore held that to qualify as a
commission for purposes of § 207(i), payment must be linked to the cost of the product sold or services
provided to the customer. Therefore, to qualify as a commission, an increase in the cost to the consumer
must result in a corresponding increase to the amount of the payment made to the employee. The DOL
offered employer guidance in previous opinion letters that flat fees paid without regard to the value of
service performed did not represent commissions on goods or services for purposes of § 207(i). The DOL
recommended that commissions usually denoted a percentage of the amount of monies paid out or
received. The Third Circuit observed that Defendant’s payments to employees were based on consumer
preference and the ability of the sales associate to persuade a customer to purchase a meal plan. The
number of calls the sales associate made played no part in determining the number of additional payments
they received. External factors of sales ability and customer preference dictated whether Defendant’s
sales associates were paid the additional compensation. Accordingly, the Third Circuit concluded that DOL
opinion letters were distinguishable, which focused on employees being paid flat fees without regard to
such external factors of ability. The Third Circuit found that payments to the sales associates were
proportional to the cost to the consumer to qualify as commission under § 207(i), and that Defendant’s plan
based the compensation on sales. Id. at 283. From a policy standpoint, the Third Circuit reasoned that it
was proper for Defendant to offer different commissions depending on the time of the sale and whether the
sale was the result of an incoming or outgoing call; accordingly, the Third Circuit determined that the pay
plan did not offend the purposes of the FLSA and the overtime provisions. For these reasons, the Third
Circuit concluded that Defendant’s compensation plan established a bona fide commission rate, and
therefore, was a commission under the FLSA.

Parth, et al. v. Pomona Valley Hospital Medical Center, 2010 U.S. App. 23717 (9th Cir. Nov. 18, 2010).
Defendant implemented an optional 12-hour shift schedule and pay plan, providing nurses the option of
working a 12-hour shift in exchange for receiving a lower base hourly salary, and time and a half pay for
hours worked in excess of 8 hours a day. Subsequently, the nurses unionized. The resulting collective
bargaining agreement provided that Defendant would increase salaries and reaffirmed the earlier practice
of having two shifts, and paying the 12-hour shift a lower base salary rate. Defendant calculated the
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regular rate by a method known as the “weighted average method” and multiplied that number by 1.5 to
arrive at the overtime rate. Two years later, Plaintiff filed a putative class action alleging that Defendant’s
use of different base hourly rates violated the FLSA in that it denied unionized employees overtime pay to
which they were statutorily entitled. The District Court found that Plaintiff met the requirements for
conditional certification, but did not provide evidence sufficient to support her claims, and granted
Defendant summary judgment. Upon Plaintiff’s appeal, the Ninth Circuit affirmed the District Court’s
decision. Plaintiff contended that Defendant could not reduce the base pay for nurses working the 12-hour
shift, that the 12-hour base pay rate was designed to avoid the FLSA’s overtime and maximum hours
requirements, and that Defendants could not justify the base hourly pay rate differences between the 8-
hour and 12-hour shifts because nurses working both shifts performed the same job duties. The Ninth
Circuit determined that an arrangement whereby an employer alters the regular pay rate in order to provide
employees with a schedule they desired did not contravene the FLSA. Citing Walling v. Youngerman-
Reynolds Hardwood Co, Inc., 325 U.S. 419 (1945), the Ninth Circuit held that as long as an employer
followed minimal hourly rates established by FLSA, the employer and employee were free to establish the
regular rate in any manner they saw fit. In addition, the Ninth Circuit looked to the purpose of the FLSA
and concluded that Defendant’s pay practice protects employees from overwork and underpay.
Accordingly, the Ninth Circuit concluded that the arrangement did not violate the FLSA. Plaintiff argued
that the 12-hour shift pay plan was an artifice to avoid paying overtime, and relied on Youngerman-
Reynolds, which held that employers cannot contravene the FLSA’s requirement by creating a new
payment scheme and lower regular rate that did not reflect the economic realities of employee’s work. The
Ninth Circuit pointed to the U.S. Department of Labor’s (“DOL”) recommendation that determining whether
rates were artificial should be resolved by determining whether the reduced rate was bona fide. The
regulations specified that a regular rate is bona fide if the employee agreed to it, was in place for a long
period of time, and equal to or in excess of the minimum wage. Applying this analysis, the Ninth Circuit
concluded that Defendant’s reduced rate was bona fide. Plaintiff also asserted that the rate was in
violation of the Supreme Court’s statement in Walling v. Helmerich & Payne Inc. 323 U.S. 37, 42 (1944),
that a regular rate cannot be derived in an artificial manner. The Ninth Circuit stated that the DOL
incorporated Helmerich & Payne Inc and Youngerman-Reynolds in promulgating its regulations for guiding
employers, and that Defendant’s plan did not violate these regulations. The Ninth Circuit concluded that
Plaintiff had not presented any evidence to suggest that Defendant’s plan contravened Congress’ goal in
enacting the FLSA or was an artifice to avoid paying overtime.

Roland, et al. v. Unity Limited Partnership, 2010 U.S. Dist. LEXIS 29623 (E.D. Wis. Mar. 29, 2010).
Plaintiffs, a group of former nurses, brought an action under the FLSA alleging that Defendant’s on-call
policy restrictions limited their ability to engage in personal and other activities. Plaintiffs sought
compensation for all of their “on-call time” and also for the unpaid “wait time” they experienced every week.
The Court granted Defendant’s motion for summary judgment on Plaintiffs’ claims. Applying the FLSA to
claims for on-call shifts, the Court noted that the case law and regulators have distinguished between an
employee who was “engaged to wait” and an employee who was “waiting to be engaged.” Id. at *7. If an
on-call employee’s activities were restricted to such an extent that he was unable to use such time for his
own purposes, then he would be considered “engaged to wait,” and must be paid accordingly. Id. The
Court relied on Dinges v. Sacred Heart St. Mary’s Hospitals, Inc., 164 F.3d 1056, 1057 (7th Cir. 1999),
where the Seventh Circuit reviewed a hospital’s on-call policy where emergency care technicians had to
appear at the hospitals within seven minutes, remain on-call during roughly half of their evenings, and had
to decline to attend any out-of-town family events, holidays, and other events that occurred during their call
periods. Dinges established that although the restrictions were severe, Plaintiffs were called away during
only about 50% of their call shifts so they did not work during their call periods. The Seventh Circuit stated
that the regulatory question was whether the employee could “use the time effectively for personal
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pursuits,” as codified in 29 C.F.R. § 785.17. Id. at *11. The Seventh Circuit explained that an employee
who could remain at home while on call, but was called away every few hours, could not use the time
“effectively” for sleeping, and probably not for many other activities. However, the Seventh Circuit stated
that Plaintiffs experienced less than a 50% chance that there would be any call in a 14 to 16-hour period,
so their time would be used effectively for their personal activities. In the present case, the Court stated
that while there were some meaningful restrictions on the Plaintiffs’ ability to engage in their personal
pursuits, many of Plaintiffs’ key complaints appeared to be the product of their own subjective reactions to
the on-call regime rather than requirements of that regime. For example, Defendant’s rule never explicitly
prevented Plaintiffs from engaging in social activities, and although there was a chance that they would be
called in, it was far from inevitable. Thus, the Court stated that Plaintiffs failed to explain how a local
shopping trip or a typical casual dinner out would be so impractical that they had given up on such things
altogether. The Court stated that due to the infrequency of calls, Plaintiffs were far more likely to receive a
call unexpectedly, but as far as Plaintiffs’ potential personal activities, it was clear that the on-call rules
were not particularly restrictive. The Court remarked that Plaintiffs failed to show how the occasional call
and the need to leave for roughly two hours in a 14-hour shift would preclude them from doing almost
anything. Additionally, in regards to pre-scheduled regular work or charting work assigned during a call
shift, the Court observed that it was undisputed that Plaintiffs were paid at overtime rates for all work they
performed while on call. The Court concluded that Plaintiffs’ complaints were based largely on their own
reactions to the policy rather than any requirements the policy explicitly imposed on a typical person.
Plaintiffs also claimed minimum wage for “wait time” they worked during their regular shifts, and asserted
these gaps essentially belonged to the employer because the employees could not use the time for their
personal endeavors. The Court observed that Plaintiffs were not entitled to compensation for gaps, as they
themselves created the gaps by voluntarily starting the shift earlier than required.

Temple, et al. v. Guardsmark, LLC, 2010 U.S. Dist. LEXIS 34118 (N.D. Cal. April 7, 2010). Plaintiff, a
security guard and an at-will employee, brought a class action alleging that Defendant’s uniform
reimbursement policy violated California Labor Code § 2802, California Wage Order No. 4-2001, and
California’s Unfair Competition Law. Defendant’s security guards also had filed a class action in state court
seeking funds for the maintenance of their uniform, which was later settled for $2 million. After the
settlement, Defendant implemented a new uniform reimbursement policy and gave notice to all its security
guards, informing them that uniform maintenance wage rates of $0.25 per hour, which were already
included in the hourly wage rate, would be separately listed in the pay statements. After the change in
payment practice, Plaintiff continued to receive $11 per hour, but his new pay statements itemized his
earnings, showing that he was earning $10.75 per hour as a base wage and $0.25 per hour for uniform
maintenance. Defendant filed a motion for partial summary judgment on the basis of Plaintiff’s uniform
reimbursement claims, which the Court granted. Plaintiff alleged that by altering the pay practices,
Defendant effected an impermissible deduction in his wages, and thereby shifted the cost of uniform
maintenance to him. Defendant argued that because Plaintiff was an at-will employee, it was permitted to
modify his hourly wage rates. The Court assessed whether Defendant’s actions in reducing Plaintiff’s base
wage and adding an hourly uniform allowance were permissible as a matter of law. The Court relied on
Asmus v. Pac. Bell, 999 P.2d 71, 76 (Cal. 2000), which states that under California law, an employer is
permitted to change the terms of an at-will employee’s employment, and the employee’s continued
performance constitutes an acceptance of the new terms. Plaintiff argued that his continued performance
did not constitute an acceptance of the new terms of compensation because, under California law, a
contract that purports to waive an employee’s statutory right to compensation is void. The Court observed
that Plaintiff failed to explain how Defendant’s new compensation policy required him to waive his right to
uniform reimbursement expenses. The Court stated that the plain language of Defendant’s notice did not
support the interpretation that Defendant was asking its employees to waive any right to compensation.
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Rather, the notice announced a method of specifying the apportionment of that compensation. The Court
found that under California law, an employment contract should not be construed as affecting an improper
waiver of a non-waivable right unless that waiver is stated in express terms. As Defendant’s notice did not
expressly state or even imply that employees were required to waive the right to uniform reimbursement
payments, the Court granted Defendant’s motion for summary judgment.

(xvii) Litigation Over The Motor Carrier Exemption In FLSA Collective Actions

Abel, et al. v. Southern Shuttle Services, 620 F.3d 1272 (11th Cir. 2010). Plaintiffs, a group of former
drivers of Defendant’s airport shuttle vans, filed a collective action for alleged violations of the overtime pay
provisions of the FLSA. Defendant filed a motion for summary judgment, arguing that its airport shuttle van
drivers fell under the Motor Carrier Act (“MCA”) exemption in 29 U.S.C. § 213(b)(1). The District Court
granted Defendant’s motion for summary judgment. Upon appeal, the Eleventh Circuit affirmed. The MCA
exemption covers any employee with respect to whom the Secretary of Transportation has power to
establish qualifications and maximum hours of service pursuant to the provisions of 49 U.S.C. § 31502. Id.
at 1274-75. The MCA exemption requires two elements to be satisfied, including: (i) the employer’s
business must be subject to the Secretary of Transportation’s jurisdiction, i.e., be a common carrier
involved in interstate commerce; and (ii) the employees’ activities must directly affect the safety of
operation of motor vehicles in interstate commerce. The Eleventh Circuit found that although Defendant
did not derive its revenue from interstate travel, it still fell within the Secretary’s jurisdiction because it
engaged in more than de minimis interstate commerce. The Eleventh Circuit relied on Walters v. American
Coach Lines of Miami, Inc., 575 F.3d 1221, 1229 (11th Cir. 2009), which established that purely intrastate
transportation can constitute part of interstate commerce if it was part of a continuous stream of interstate
travel. Id. at 1276. Additionally, the Eleventh Circuit cited United States v. Yellow Cab Co., 332 U.S. 218,
228 (1947), where the Supreme Court concluded that, when persons or goods move from a point of origin
in one state to a point of destination in another, the fact that a part of that journey consists of transportation
by an independent agency solely within the boundaries of one state does not make that portion of the trip
any less interstate in character. Guided by these interstate commerce principles, the Eleventh Circuit
concluded that the purely intrastate transport of passengers to and from an airport may constitute interstate
commerce and, thus, brought Defendant within the jurisdiction of the Secretary of Transportation. Based
on this holding, the Eleventh Circuit also found that Plaintiffs’ activities in driving the airport shuttle
constituted interstate commerce. Because both the employer and employees’ activities fell under the
Secretary of Transportation’s MCA jurisdiction, the Eleventh Circuit affirmed the District Court’s decision to
grant summary judgment to Defendant based on the motor carrier exemption.

Ahle, et al. v. Veracity Research Co., 2010 U.S. Dist. LEXIS 88250 (D. Minn. Aug. 25, 2010). Plaintiffs,
a group of current and former claims investigators, brought an FLSA collective action alleging that
Defendant denied them overtime pay by misclassifying them as exempt employees under the FLSA.
Plaintiffs filed a motion for summary judgment on the applicability of three FLSA exemptions. The Court
granted Plaintiffs’ motion for summary judgment on all three exemptions – the administrative exemption,
the outside sales exemption, and the motor vehicle exemption. The Court found that the administrative
exemption did not apply to Plaintiffs. The Court noted that the employees with “bona fide administrative
capacity” were not protected by the FLSA wage & hour requirements. Id. at *7. The Court reasoned that
although the duty of conducting claims investigations was directly related to producing and selling
insurance policies (the primary duty of Defendant’s clients), Plaintiffs’ duties as claims investigators did not
involve a sufficient degree of discretion and independent judgment with respect to matters of significance.
Thus, the exemption did not apply to Plaintiffs merely because Defendant labeled them as claim
investigators. Additionally, Defendant did not provide sufficient evidence to show that those Plaintiffs with
duties other than claim investigation fell within the administrative exemption; thus, the Court concluded that



Annual Workplace Class Action Litigation Report: 2011 Edition

270 Seyfarth Shaw LLP

there were no genuine issues of fact as to whether this second group of employees qualified for the
exemption. Accordingly, the Court granted summary judgment for Plaintiffs with respect to the
administrative exemption. The Court further found that the outside sales exemption did not apply to
Plaintiffs. The Court noted that an FLSA exemption applies to “any employee employed in the capacity of
outside salesman.” Id. at *33. The Court reasoned that the evidence showed that time spent on
investigations exceeded time spent and on sales, and in terms of importance, investigations and, not sales,
was the primary duty of Plaintiffs. Accordingly, the Court also granted Plaintiffs’ motion for summary
judgment with respect to the outside sales exemption. Finally, the Court found that the record lacked
sufficient evidence to support application of the motor vehicle exemption. The Court noted that the FLSA
overtime requirements did not apply to “any employee with respect to whom the Secretary of
Transportation had power to establish qualifications and maximum hours of service.” Id. at *37. The Court
reasoned that although Plaintiffs’ jobs required them to carry video and computer equipment across state
lines to perform investigations, their vehicles did not weigh 10,001 pounds, which caused them to fall
outside the definition of “motor vehicle” as defined by the SAFETEA-LU Technical Corrections Act of 2008.
Further, the Court concluded that Defendant did not qualify as a “motor private carrier,” reasoning that for
an employer to qualify as a motor private carrier, the employer must also be the owner, lessee, or bailee of
the property being transported by the employee. The Court observed that although it appeared that
Defendant was the owner of the video cameras used by its investigators, the investigators were
responsible for furnishing their own laptop computers equipped with certain hardware and software and
their own cell phones. Further, the cameras and computers were not delivered to a destination across
state lines; rather, they remained with the investigator, and any items transported by the investigators were
in a vehicle owned by the investigator, not Defendant. The Court reasoned that a finding that Defendant
was covered by the motor carrier exemption would be an absurd result when it did not appear from the
record that the employer owned any motor vehicles used by the investigators. Accordingly, the Court
granted summary judgment on the applicability of the motor carrier exemption as well.

Songer, et al. v. Dillon Resources, Inc., et al., 618 F.3d 467 (5th Cir. 2010). Plaintiffs, a group of truck
drivers, brought a collective action against Defendants for unpaid overtime under the FLSA. Both parties
moved for summary judgment on the issue of whether the FLSA’s motor carrier exemption (the “MCA”)
applied to Defendants. The District Court concluded that the exemption applied and granted Defendants’
motion. On appeal, the Fifth Circuit affirmed. The Fifth Circuit initially analyzed whether Defendants were
employers “whose transportation of property by motor vehicle is subject to the Secretary’s jurisdiction,” i.e.,
whether they are engaged in interstate commerce. Id. at 472. The Fifth Circuit concluded that all
Defendants fit within the defined category. The Fifth Circuit then addressed the second requirement of the
MCA exemption – whether Plaintiffs were engaged in activities directly affecting the operational safety of
motor vehicles in the interstate transport of property. The Fifth Circuit found that it was irrelevant whether
each Plaintiff had actually driven interstate because due to the nature of their employment, Plaintiffs could
have been called upon to drive across state lines at any time during their employment. Thus, the Fifth
Circuit concluded that Plaintiffs were subject to the MCA and, therefore, exempted from receiving overtime
pay. Accordingly, the Fifth Circuit determined that MCA exemption barred Plaintiffs’ claims.

Tidd, et al. v. Adecco USA, Inc., 2010 U.S. Dist. LEXIS 24785 (D. Mass. Mar. 16, 2010). Plaintiffs, a
group of FedEx employees, brought an action against FedEx and two staffing companies (Adecco and
Kelly Services), claiming unpaid overtime wages under the FLSA and Massachusetts state law. The
staffing companies filed a motion for judgment on the pleadings, arguing that Plaintiffs alleged that they
were jointly employed by FedEx and the staffing companies, and because Defendants were joint
employers, the staffing companies shared FedEx’s exemption from all overtime wage requirements under
the Motor Carrier Act (“MCA”) exemption. The Court stated that to determine whether a joint employment
relationship existed, it would apply the “economic reality” test that considers historical facts, including
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whether the alleged employer: (i) had the power to hire and fire employees; (ii) supervised and controlled
work schedules or conditions of employment; (iii) determined the rate and method of payment; and (iv)
maintained employment records. Id. at *4-5. The Court found that Plaintiffs’ work and duties were
controlled by FedEx, that they were required to attend training program at various FedEx facilities, and that
FedEx was responsible for reporting the number of hours each trainee worked to the staffing companies.
The Court further held that FedEx and the staffing companies were joint employers of Plaintiffs. Id. at *5.
The Court agreed with the reasoning of Moore v. Universal Coordinators, Inc., 423 F.2d 96 (3d Cir. 1970),
where the Third Circuit held that the MCA exemption foreclosed an overtime wage claim against a non-
motor carrier where Plaintiffs were jointly employed by a motor carrier that was entitled to the exemption.
The MCA exemption permits the U.S. Secretary of Transportation to regulate the qualifications and
maximum hours of employees whose work affects safety of and operation of a motor carrier. Plaintiffs
argued that there was no potential for circumvention of the Secretary’s authority and the MCA exemption
should not be extended to the staffing companies. The Court rejected Plaintiffs’ argument. Id. at *8. The
Court concluded that extending the MCA exemption to a non-motor carrier joint employer would prevent
circumvention of the Secretary’s regulatory authority. Accordingly, the Court held that overtime wage
claims against the staffing companies as joint employers of FedEx – a motor carrier – were foreclosed by
the MCA exemption.

(xviii) Class Arbitration Of Wage & Hour Claims

Arrigo, et al. v. Blue Fish Commodities, Inc., 704 F. Supp. 2d 299 (S.D.N.Y. 2010). Plaintiff, an
employee, brought an action alleging that Defendants failed to pay overtime in violation of the FLSA and
New York state law. Plaintiff sued both his employer and the CEO of the company. Plaintiff had entered
into an employment agreement with Defendants that included an arbitration provision. Under the
agreement, the parties specifically agreed to use arbitration and employees waived their right to have
disputes resolved outside of arbitration. Defendants filed a motion to compel arbitration. The Court
granted the motion. The Court stated that there was a strong federal policy in favor of arbitration as an
alternative means of dispute resolution. The Court noted that 9 U.S.C. § 2 provides that an arbitration
provision shall be valid and enforceable, except if there are legal and equitable grounds for revocation of
any contract. In this regard, the Court examined three primary considerations, including: (i) whether the
parties agreed to arbitrate; (ii) whether Plaintiff’s claims fell within the scope of that agreement; and (iii) if
federal statutory claims were at issue, whether Congress intended those claims to be non-arbitrable. The
Court found that Plaintiff accepted his employment with full knowledge of the arbitration provision, and
agreed to its terms in writing at the commencement of his employment. The Court rejected Plaintiff’s
argument that the arbitration provision was unintelligible and incomprehensible, and stated that even if
there was an issue of arbitrability, the arbitrator, and not the Court, should decide that question as the
parties specifically agreed that the arbitrator had exclusive authority to resolve all disputes including any
claim that the arbitration provision was void or voidable. Regarding the issue whether the employment
agreement protected the CEO, the Court referred to Roby v. Corporation of Lloyd’s, 996 F.2d 1353, 1360
(2d Cir. 1993), which held that employees or disclosed agents of an entity that was a party to an arbitration
agreement were protected by that agreement. The Court found that claims against the CEO were based
on his status as an employee and agent of the corporation and held that the arbitration agreement between
Plaintiff and the corporation protected the CEO, as long as Plaintiff’s claims fell within the scope of the
arbitration provision. Plaintiff also asserted that the arbitration provision did not encompass his overtime
claims because they were statutory rather than common law or equitable. The Court disagreed, finding
that while the arbitration provision explicitly applied to common law or equitable actions, it also stated that
the arbitrator was authorized to resolve all federal and state statutory claims. The Court held that Plaintiff’s
federal, state, and municipal claims premised on his compensation in the course of his employment fell
squarely within the scope of the arbitration provision. The Court further determined that in case of an
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ambiguity as to the scope of the claims that fall within the arbitration provision, the Supreme Court in
Moses H. Cone Memorial Hospital v. Mercury Construction Corp., 460 U.S. 1, 24-25 (1983), ruled that any
doubts concerning the scope of arbitrable issues should be resolved in favor of arbitration. Finally, the
Court opined that Congress never intended that the federal statutory claims at issue be non-arbitrable, and
that Plaintiff failed to show any legislative intent precluding arbitration. The Court also rejected Plaintiff’s
contention that with relatively small individual amounts in dispute in each case, Plaintiffs would be
effectively barred from pursuing their claims under National Futures Association (“NFA”) rules, stating that
NFA would be an adequate forum because it expressly provided for consolidation of claims for similarly-
situated Plaintiffs. Because the Court determined that all of Plaintiff’s claims must be submitted to
arbitration, it refused to stay the proceedings and dismissed the action without prejudice.

Carter, et al. v. MasTec Services Co., 2010 U.S. Dist. LEXIS 10338 (D.S.C. Feb. 5, 2010). Plaintiffs, a
group of installation personnel formally employed by MasTec to carryout installation work for its agent,
DirectTV, brought an action alleging that both MasTec and DirectTV refused to pay them overtime
compensation in violation of the FLSA and the South Carolina Payment of Wages Act. Defendants moved
to stay the proceedings and compel arbitration on an individual basis on the grounds that each Plaintiff
agreed to arbitrate their claims against Defendants by signing an employee handbook acknowledgement
containing a dispute resolution policy. Plaintiffs argued that the employee acknowledgment failed to create
a binding arbitration agreement because Defendants did not explain the dispute resolution policy to them,
and as such, they never knowingly assented to that provision of the handbook. Defendants contended that
Plaintiffs were provided 30 days to review the dispute resolution policy and to decide if they wanted to opt-
out of it without any adverse employment action as a consequence of that decision. Agreeing with
Defendants, the Court noted that Towles v. United Healthcare Corporation, 338 S.C. 29 (S.C. Ct. App.
1999), rejected a similar argument made by an employee who also had signed an acknowledgement of an
employee handbook that required the arbitration of employment-related disputes. The Court found that
Plaintiffs could not claim that Defendants failed to provide actual notice of the arbitration provision because
the law does not impose a duty to explain a document’s contents to an individual when the individual can
learn the contents from simply reading the document. Relative to Plaintiffs’ contention that the dispute
resolution policy violated public policy because they were forced to sign the acknowledgment of receipt of
the handbook to remain employed with Defendants, the Court found that Defendants provided Plaintiffs
with the choice to opt-out of it; thus, Plaintiffs’ consent to the dispute resolution policy was not a condition
of their employment in violation of S.C. Code Ann. § 15-48-10(b)(2). Plaintiffs also argued that the
arbitration agreement was illusory because Defendants could unilaterally modify the policy. The Court
rejected this position because it did not find any language that supported Plaintiffs’ contention. Finally,
Plaintiffs argued that the dispute resolution policy was not enforceable because Defendants did not sign
the receipts. Defendant MasTec argued that the fact that one of its agents (i.e., DirectTV) did not sign the
handbook receipt did not prevent it from enforcing the arbitration provision. The Court agreed, reasoning
that under South Carolina law, the arbitration provision in an employment agreement signed by the
employee and not by the employer is enforceable. The Court found that although DirecTV did not sign the
acknowledgment to the employee handbook, the dispute resolution policy covered all the disputes relating
to Plaintiffs’ employment condition. As Plaintiffs’ claims against it were based on the same facts and were
“intertwined” and inherently inseparable from the claims they asserted against MasTec, the Court
concluded that Plaintiffs were required to resolve all of their claims in arbitration. Id. at *14.

Davis, et al. v. Terminix International Co., Case No. 09-CV-309 (E.D. Va. July 15, 2010). Plaintiffs, a
group of employees, brought an action against Defendants under the FLSA, asserting claims for unpaid
overtime. The Court granted Plaintiffs’ motion for stay of the proceedings and to compel arbitration.
Plaintiffs invoked the arbitration clause executed in their employment agreements and requested the Court
to stay the legal proceedings and order Defendants to submit to arbitration. Defendants, without disputing
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the existence of the arbitration clause, opposed the motion, contending that Plaintiffs waived their right to
arbitration by initiating legal proceedings. The Court noted that Plaintiffs’ delay in seeking arbitration or
engaging in litigation activities was insufficient to establish waiver. While Plaintiffs submitted that they only
knew of the existence of the arbitration clause in the employment agreement when Defendants produced it
in their tardy Rule 26 initial disclosures, Defendants argued that Plaintiffs should have been aware of the
contents of the documents they executed and their knowledge of the arbitration clause should be imputed
as a matter of law. Citing Microstrategy Inc. v. Lauricia, 268 F.3d 244 (4th Cir. 2001), the Court noted that
the issue was whether the opposing party had suffered actual prejudice because of the delay. Pointing to
Plaintiffs’ filing of twenty-two pleadings, participation in hearings, conferences, and discovery, Defendants
submitted that they had engaged in substantial motion practice, and therefore would be severely prejudiced
if forced to arbitration. The Court reviewed the docket sheet in the action, along with the pleadings, and
found that the pre-trial filings were not extensive. Therefore, the Court concluded that Defendants suffered
no prejudice due to Plaintiffs’ litigation activity. Defendants also contended that they would suffer prejudice
due to the discovery it conducted. The Court disagreed, finding the discovery conducted thus far was
minimal. The Court also noted that Defendants failed to demonstrate that Plaintiffs availed themselves of
any discovery procedures unavailable in arbitration or had gained a strategic benefit from the discovery.
The Court observed that Defendants’ opposition was limited to a conclusory statement that they would
suffer prejudice, but Defendants failed to make a sufficient showing of prejudice. Accordingly, the Court
granted Plaintiffs’ motion for stay of proceedings and to compel arbitration.

Gomez, et al. v. Brill Securities, Inc., 2010 U.S. Dist. 118162 (S.D.N.Y. Oct. 31, 2010). Plaintiffs, a
group of brokers formerly employed at Defendant’s securities firm, brought an FLSA collective action
seeking unpaid overtime compensation. Plaintiffs were signatories to a Form U-4 Uniform Application as
stock brokers, which contained an arbitration provision. Id. at *2. Defendant brought a motion to compel
arbitration. Plaintiffs resisted the motion, citing Rule 13204 of the Financial Industry Regulatory Authority
(“FINRA”) which prohibits arbitration of class action claims. The Court framed the issue as whether an
FLSA collective action is a “class action” for purposes of Rule 13204 and as such is non-arbitrable. Id. at
*2-3. FINRA had previously issued opinion letters that Rule 13204 applied to FLSA collective actions and
prohibits arbitration of such claims. The Court, however, found the Rule inapplicable and granted
Defendant’s motion. The Court determined that the FINRA opinion letters were not entitled to judicial
deference, since they did not contain the sort of detailed analysis that the Court might find persuasive. Id.
at *4. The Court noted the ”significant differences” between an “opt-out class action” and an “opt-in FLSA
collective action.” Id. at *5. The Court reasoned that FLSA collective actions “have much, if not more, in
common with actions involving permissively joined claims, which are arbitrable under Rule 13312.” Id.
Further, the Court observed that FINRA could have but did not enact a rule that barred arbitration of FLSA
collective actions. Id. at *5-6. For these reasons, the Court held that Plaintiffs’ action must be arbitrated
before FINRA.

Johnson, et al. v. CarMax, Inc., 2010 U.S. Dist. LEXIS 70700 (E.D. Va. July 14, 2010). Plaintiffs, two
automobile detailers, brought a collective action alleging that CarMax failed to pay them overtime in
violation of the Fair Labor Standards Act (“FLSA”). Plaintiffs were employed in Texas and Florida.
Plaintiffs signed workplace arbitration agreements when they were hired by CarMax, which mandated that
any arbitration regarding employment-related legal disputes be conducted in accordance with
“CarMax Dispute Resolution Rules and Procedures” (“Carmax’s Rules”). Accordingly, CarMax moved to
dismiss Plaintiffs’ complaint, or alternatively, to stay the proceedings, arguing that Plaintiffs’ claims should
be arbitrated on an individual basis under the arbitration agreements. The parties disagreed over whether
the agreements included an arbitration provision covering the disputed overtime claims. The Court stated
that although the suit arose under federal law, the question of whether Plaintiffs had agreed to arbitrate
their dispute was a question of state law governing contract formation. The Court explained that when
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facing a federal question that incorporates a state law issue, it should apply the “conflicts rules” of the state
in which it sits absent a compelling federal interest dictating otherwise. Because it determined that the
case did not involve an overwhelming federal interest, the Court held that Virginia’s conflicts rules would
apply, which mandate that the law of the place where the contract was made govern questions of
interpretation, validity, and enforceability of a contract. The Court, accordingly, held that Texas law applied
to the named Plaintiff from Texas and Florida law applied to the named Plaintiff from Florida. Noting that
Texas and Florida law provides that Courts should give effect to the contract the parties made, the Court
relied on the plain, ordinary, and generally accepted meaning of the agreements’ terms. The Court held
that Plaintiffs’ overtime claims were covered by the arbitration provision in their agreements, as Carmax’s
Rules expressly stated that any employment-related legal dispute should be settled exclusively by final and
binding arbitration, and an employment-related legal dispute included a claim under the FLSA. Carmax’s
Rules additionally mandated that arbitration should be conducted on an individual basis and not on a
collective basis. The Court, therefore, held that these provisions clearly prohibited Plaintiffs from bringing
their claim on a collective basis in any forum. Plaintiffs asserted that Carmax’s Rules did not mention
collective actions under the FLSA, and cited case law authorities which distinguished between a class
action under Rule 23 and a collective action under § 216(b) of the FLSA. The Court, however, found that
Plaintiffs’ cases were not applicable, and the agreements were binding on the parties in this case. The
Court noted that although the FLSA permits collective actions in contrast to class actions, Plaintiffs could
not escape the fact that their agreements covered FLSA claims, regardless of whether those claims were
brought individually, collectively, or as a class action. Plaintiffs further argued that the agreements, if
interpreted to cover their dispute, were unconscionable contracts of adhesion. Plaintiffs also argued that
the agreements were procedurally unconscionable as the parties had unequal bargaining power, and that
the agreements were contracts of adhesion as Plaintiffs were unemployed when they entered into the
contracts. The Court disagreed, finding that the alleged unequal bargaining power was insufficient to
support procedural unconscionability. Plaintiffs further contended that the agreements were substantively
unconscionable because barring collective actions would provide CarMax with a significant advantage
given the economic burden of prosecuting an individual FLSA claim. The Court held that prohibiting
consolidated suits was not substantively unconscionable, and that requiring Plaintiffs to arbitrate their
claims individually did not diminish either the remedial or protective functions of the FLSA. The Court
found that because all remedies available under the FLSA would be available in arbitration, Plaintiffs’
statutory rights would be adequately preserved in arbitration. Plaintiffs also requested an opportunity to
conduct discovery regarding the genesis of the arbitration provisions in the agreements. The Court denied
Plaintiffs’ request, finding that neither Plaintiffs’ filings nor anything else in the record presented
circumstances where any additional discovery would change its conclusion. For these reasons, the Court,
granted Defendants’ motion to dismiss.

Johnson, et al. v. Gruma Corp., et al., 614 F.3d 1062 (9th Cir. 2010). Plaintiffs, a group of drivers and
distributors, brought a class action against Defendant under the California Labor Code. The matter was
submitted to binding arbitration, and the arbitrator found for Defendant, concluding that Plaintiffs were
properly classified as independent contractors rather than employees. The District Court confirmed the
arbitration award, and Plaintiffs appealed. The Ninth Circuit affirmed the District Court’s ruling. As an initial
matter, the Ninth Circuit agreed with Plaintiffs, finding that the subject arbitration clause was not a mere
general choice-of-law provision but exhibited the parties’ clear intention to be governed by the California
Arbitration Act’s (“CAA”) procedures, rather than the Federal Arbitration Act’s (“FAA”) procedures.
Because the CAA arbitration rules controlled the arbitration proceedings, the Court held that the CAA’s
vacatur standard should have been used. However, even applying the CAA’s vacatur standard, the Ninth
Circuit concluded that the District Court did not err in confirming the arbitration award. First, the Ninth
Circuit reasoned that the arbitrator did not violate the CAA’s procedural rules by failing to disclose that his
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wife had been a partner with law firm of defense counsel. Further, the Ninth Circuit noted that the
arbitrator’s wife was not currently a partner of defense counsel, and her association with Defendant’s
counsel or his firm ended two years before Defendant’s counsel was involved in the arbitration.
Additionally, Plaintiffs presented no evidence that the arbitrator’s non-disclosure of his wife’s partnership
created any bias or doubt as to the arbitrator’s impartiality. Accordingly, the Ninth Circuit held that
mandatory vacatur was not triggered under the CAA on those grounds. Finally, listing the enumerated
statutory grounds in the CAA as the exclusive grounds for judicial review of arbitration awards, the Ninth
Circuit concluded that Plaintiffs failed to demonstrate that the arbitrator exceeded his powers, and thus
provided no basis for vacatur of the arbitrator’s award under the CAA on those grounds either.
Accordingly, the Ninth Circuit affirmed the District Court’s confirmation of the arbitration award.

Kayser, et al. v. Southwestern Bell Telephone Co., 2010 U.S. Dist. LEXIS 130788 (E.D. Mo. Dec. 10,
2010). Plaintiffs, a group of premises technicians, brought a collective action under the FLSA, alleging that
Defendant failed to count certain work activities toward their total hours worked for overtime pay purposes.
Based upon a mandatory arbitration clause in the Plaintiffs’ collective bargaining agreement (“CBA”),
Defendant moved to dismiss and compel arbitration, or, alternatively, to stay the case pending arbitration.
The Court denied the motion, acknowledging that while there existed a presumption that arbitration was
proper when the CBA contained an express agreement to arbitrate disputes arising under the CBA, the
presumption did not extend to cases involving the interpretation of a federal statute, such as the FLSA.
Citing Wright v. Universal Maritime Service Corp., 525 U.S. 70 (1998), the Court noted that the waiver of
the right to bring a statutory claim in a judicial forum was only enforceable if it was “clear and
unmistakable.” Id. at *7. In the present case, there was no such clear and unmistakable waiver of
Plaintiffs’ right to assert their FLSA claims in a judicial forum; rather, the arbitration agreement provided
generally that all disputes over the meaning or application of any CBA provision were to be arbitrated. The
Court concluded that the arbitration clause in the CBA did not contain an express waiver of Plaintiffs’ right
to bring their FLSA claims in a judicial forum. The Court found that the fact that the CBA required
Defendant to comply with federal laws in calculating its employees’ overtime pay had no effect on the
arbitration clause because it did not refer to the clause or require the parties to arbitrate their overtime
disputes. The Court concluded that it could not presume that employees waived their rights to a judicial
forum for their statutory claims, absent an express waiver. Accordingly, the Court denied Defendant’s
motion to dismiss and compel arbitration. The Court, however, stayed the case pending a related
arbitration between the union and Defendant, stating that even if the arbitrator’s ruling did not dispose of
the issues here, the arbitrator’s interpretations of the relevant CBA provisions could aid eventual analysis of
these issues.

Pomposi, et al. v. Gamestop, Inc., 2010 U.S. Dist. LEXIS 1819 (D. Conn. Jan. 11, 2010). Plaintiff
brought a collective action against Defendant, alleging that it failed to pay him minimum wage and overtime
in violation of the FLSA and the Connecticut Minimum Wage Act (“CMWA”). Defendant moved to dismiss
the action or, in the alternative, to stay the proceedings and compel arbitration pursuant to the Federal
Arbitration Act (“FAA”). Defendant contended that Plaintiff refused to follow Defendant’s dispute resolution
procedure. The Court granted the motion. The Court noted that pursuant to the FAA, the role of a judge is
limited to determining two issues, including: (i) whether a valid agreement or obligation to arbitrate exists;
and (ii) whether one party to the agreement has failed, neglected, or refused to arbitrate. The Court found
that the only question it had to determine was whether a valid agreement to arbitrate existed because
Plaintiff elected to file suit instead of initiating an arbitration proceeding. The Court determined that Plaintiff
attended a workplace meeting during which the arbitration program was introduced, and also executed a
written acknowledgement in which he agreed to resolve all workplace disputes under the procedure;
therefore, the Court held that Plaintiff executed a valid agreement to arbitrate the claims asserted in the
lawsuit. Plaintiff argued that the arbitration agreement was invalid because he did not assent to it, and the
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agreement was not supported by sufficient consideration. The Court rejected this argument, finding
Plaintiff’s continued employment was not the only evidence to his assent to the arbitration program, as he
also signed an acknowledgment in which he expressly agreed to resolve claims under the arbitration
program. Plaintiff also argued that the collective action waiver contained in the arbitration program was
unenforceable under the analysis of In Re American Express Merchants Litigation, 554 F.3d 300 (2d Cir.
2009). Despite invaliding the class action waiver, the Second Circuit repeatedly noted that it was not
overruling other cases upholding class action waivers because Plaintiffs in those cases did not establish
facts showing that an inability to pursue arbitration on a class basis would be tantamount to an inability to
assert their claims at all. The Court found that this case involved a collective action waiver under the
FLSA, rather than a Rule 23 class action waiver; therefore, Plaintiff’s claim could be distinguished from
American Express. Plaintiff further contended that the arbitration program was procedurally and
substantively unconscionable because the parties possessed unequal bargaining power and because the
true meaning of the program was hidden and deceptive. With respect to Plaintiff’s procedural
unconscionability argument, the Court found that because the program was presented at a conference
attended by all of Defendant’s store managers, and Plaintiff signed a written acknowledgement, the
procedure was not deceptive or unconscionable. With respect to Plaintiff’s contention that the program
was substantially unconscionable because it included a waiver of collective actions, and shortened the
limitations period of covered claims, the Court ruled that none of Plaintiff’s contentions was supported by
the plain language of the document. Accordingly, the Court granted Defendant’s motion to dismiss.

Reid, et al. v. Supershuttle International, Inc., 2010 U.S. Dist. LEXIS 26831 (E.D.N.Y. Mar. 22, 2010).
Plaintiffs, a group of 14 drivers, brought a putative class action against their employer, who provided airport
transportation service to customers, alleging violations of New York Labor Law, the FLSA, ERISA, and
common law. Plaintiffs alleged that although their contracts with Defendants were styled as franchise
agreements, Defendants’ extensive control over Plaintiffs’ day-to-day operations rendered Plaintiffs
employees of Defendants. Of the 14 Plaintiffs, five “post-2005” Plaintiffs signed franchise agreements
containing an arbitration clause. Id. at *2. Defendants moved to compel arbitration of the claims brought
by the post-2005 Plaintiffs, which the Court granted. Plaintiffs argued that the class action waiver was
unenforceable under In Re American Express Merchants’ Litigation, 554 F.3d 300 (2d Cir. 2009), in which
the Second Circuit addressed the enforceability of an arbitration clause containing a class action waiver.
The Court distinguished the present case from American Express, explaining that the Second Circuit relied
essentially on the uncontested opinion of an expert economist retained by Plaintiffs demonstrating that an
individual antitrust Plaintiff would incur huge amounts in litigation expenses but recover much less. The
Court found that the evidence marshaled by Plaintiffs was obviously far less than that found sufficient in
American Express, because Plaintiffs simply asserted that the cost of litigating the claims would be more
than $1 million and that Plaintiffs’ counsel had specific experience in prosecuting driver misclassification
actions and had already spent in excess of $1 million in time and expenses. The Court observed that
Plaintiffs failed to successfully allege that individual litigation of the claims at issue would be cost
prohibitive. With respect to Plaintiffs’ assertion regarding potential recovery, the Court observed that the
estimate incorrectly assumed that 2008 was a representative year for this Plaintiff, and that this individual
was a representative Plaintiff. Accordingly, the Court concluded that the class action waiver was valid.
Plaintiffs also argued that the arbitration clause should be rejected as unconscionable under § 2 of the
Federal Arbitration Act. Plaintiffs argued that the arbitration clause was procedurally unconscionable
because Plaintiffs were required to sign the franchise agreements as a condition of their employment on a
take-it-or-leave-it basis, the agreements could be changed unilaterally by Defendants, and Plaintiffs were
much less sophisticated than Defendants. Plaintiffs argued that the clause was unconscionable due to the
high cost involved, in response to which the Court disagreed and stated that the arbitration clause would
only discourage the arbitration of frivolous claims. Accordingly, the Court found Plaintiffs failed to
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demonstrate substantive unconscionability, and refused to address the issue of whether the clause was
procedurally unconscionable. The Court agreed with Defendants that the arbitration provision governed all
post-2005 Plaintiffs’ claims – even those based on their business relationships with Defendants before the
applicable franchisee agreements was executed – because the arbitration clause contained no temporal
limitation. Relying on Smith/Enron Cogeneration Limited Partnership, Inc. v. Smith Cogeneration
International, Inc. 198 F.3d 88 (2d Cir. 1999), which determined that arbitration clauses without an express
limitation to future disputes should be applied to any preexisting claims, the Court stated that the relevant
question here was not when Plaintiffs’ claims arose, but whether they arose under their agreements with
Defendants. The Court found that the franchise agreements governed all aspects of Plaintiffs’ relationship
with Defendants, including their claim that they were employees rather than independent contractors.
Thus, the Court concluded that Plaintiffs’ claims that arose prior to the execution of the agreements were
controversies arising out of the franchise agreements, and accordingly, the post-2005 Plaintiffs were
required to arbitrate them.

(xix) Retaliation Claims In FLSA Collective Actions

Mullins, et al. v. City Of New York, 2010 U.S. App. LEXIS 23608 (2d Cir. Nov. 16, 2010). Plaintiffs, a
group of approximately 4,300 police sergeants, filed suit against the City of New York and the New York
City Police Department (“NYPD”), alleging systematic violations of their overtime rights under the FLSA.
Because of the number of Plaintiffs, the parties agreed to limit depositions to “test Plaintiffs,” who would be
organized into three groups. Defendants’ counsel sent transcripts from depositions of the first group of test
Plaintiffs to the NYPD, and the next day the NYPD ordered lieutenants from the Internal Affairs Bureau
(“IAB”) to collect command logs, memo books, activity reports, overtime slips, and requests for leave
reports from all of the test Plaintiffs. Plaintiffs immediately objected to the use of IAB to collect documents,
claiming that certain Plaintiffs understood IAB’s involvement to mean that they were under investigation.
Shortly after the document collection, IAB also sent an Integrity Control Officer to attend the deposition of
Sergeant Scott, one of the lead Plaintiffs in the lawsuit. Sergeant Scott stated that as Integrity Control
Officers did not normally attend depositions, he was intimidated by the officer’s presence. When Sergeant
Scott’s retirement was administratively deferred, it emerged that he was under investigation for testimony
he had given during his deposition. When discovery concluded for the first group of test Plaintiffs, these
Plaintiffs moved for summary judgment on their claims, and the District Court granted partial judgment in
favor of Defendants and ordered a trial to resolve material questions of fact concerning claims of certain
sergeants relative to whether they were exempt from overtime. Three months later, the NYPD ordered
Sergeant Cioffi, a member of the first group of test Plaintiffs, to submit to a ‘GO-15’ interview for perjury, at
the office of the Chief of IAB, where the Chief himself was at the interview. During the course of the GO-
15, which purported to be limited to specific questions related to the performance of duties, Sergeant Cioffi
was questioned for four hours about specific responses he gave at his deposition, and was asked to
account for certain inconsistencies in his testimony; likewise, many of the questions were phrased as
accusations of wrongdoing. The day after the GO-15, upon Plaintiffs’ request, the District Court issued a
temporary restraining order (“TRO”) restraining the NYPD from retaliating against any test Plaintiffs. Within
days after the TRO was issued, Plaintiffs learned of the investigation of Sergeant Scott and notified the
District Court, and the TRO was converted into a preliminary injunction. The City and the NYPD appealed
the District Court’s grant of injunctive relief, and the Second Circuit remanded to the District Court for
additional fact finding and analysis. Pursuant to that remand, the District Court held a hearing in which it
accepted hearsay statements about the impact of IAB’s actions on Plaintiffs. The District Court
subsequently issued an order upholding injunctive relief and upon a further appeal, the Second Circuit
affirmed. Defendants argued that the District Court abused its discretion in granting preliminary injunctive
relief because its findings were based on hearsay testimony. Pointing out that six other federal circuits
routinely considered hearsay evidence in determining whether to grant preliminary injunctive relief, the
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Second Circuit concluded that hearsay evidence may be considered in determining whether to grant a
preliminary injunction. The Second Circuit also found that Plaintiffs had demonstrated a likelihood of
success on the merits for obtaining a preliminary injunction. The Second Circuit pointed out that the filing
of a FLSA lawsuit for overtime was a protected activity and that the evidence was sufficient to support the
finding that the NYPD’s actions in response to receipt of transcripts of deposition testimony disadvantaged
Plaintiffs. An IAB investigation, like that to which Sergeant Cioffi was subjected, carried a possibility of
termination and in addition, the NYPD indefinitely postponed Officer Scott’s retirement pending resolution
of the inquiry into his deposition testimony. The Second Circuit also found that the District Court did not err
in concluding that there was a causal connection between the NYPD’s actions and Plaintiffs’ participation in
this lawsuit, because IAB investigated the veracity of testimony given by the sergeants as part of the
lawsuit. Moreover, the sequence, timing, and nature of events reinforced the connection. Testimony at the
preliminary injunction hearing revealed that it was unusual for a GO-15 interview to occur at the office of
the Chief of IAB. The Second Circuit also found that evidence showed that absent injunctive relief,
numerous Plaintiffs would likely have withdrawn from the litigation rather than testify and face an IAB
interrogation. Stating that the standard for preliminary injunctive relief required a threat of irreparable harm,
and that the risk of deterrence was sufficient to satisfy the irreparable harm standard, the Second Circuit
affirmed the order of the District Court.

(xx) Foreign Employee/Guest Worker Wage & Hour Class Actions

Castellanos-Contreras, et al. v. Decatur Hotels LLC, 622 F.3d 393 (5th Cir. 2010). Plaintiffs, a group of
hotel workers from various Latin American countries working under H-2B visas, brought an FLSA action
against Defendants seeking travel expenses such as placement fees charged by various recruitment
companies, their own visa-application fees, and all transportation expenses necessary to relocate to United
States. In the wake of the devastation wrought upon New Orleans by Hurricane Katrina, Defendants found
themselves unable to hire a sufficient number of American workers to staff its hotel properties.
Accordingly, Defendants hired over 100 foreign-based workers. Plaintiffs alleged that they were recruited
by foreign-based recruitment companies who charged them to provide information about U.S. companies
seeking foreign-based workers and the procedures for obtaining such jobs and securing necessary visas.
In the District Court, Defendants moved for summary judgment on the basis that neither the FLSA nor any
other applicable law required them to reimburse the travel, visa, and recruitment expenses in question.
Plaintiffs cross-moved for summary judgment, contending that the District Court was required to deduct the
disputed expenses as part of the minimum wage calculation and that, under that calculation, Defendants
violated the FLSA. The District Court granted Plaintiffs’ motion in part, and denied Defendants’ motion. On
appeal, the Fifth Circuit reversed the District Court’s finding on the merits. The Fifth Circuit determined that
although there are laws that mandate payment of outbound travel expenses for H-2B workers and that
inbound expenses for H-2A workers require reimbursement, there is no statute or regulation, which
expressly states that inbound travel expenses must be advanced or reimbursed by an employer of an H-2B
worker. Similarly, no law or regulation provides that the employer must pay fees for the employee-side of
the visa application process. The Fifth Circuit determined that it was undisputed that Defendants paid its
own fees for the employer-side of the process relative to the application to hire workers. Nonetheless,
Plaintiffs argued that both expenses were specifically required for performance of the employer’s particular
work because the employee must have a visa and must get to the employer in order to work legally. In
other words, Plaintiffs contended that they could not use the visa outside the context of that employment,
and thus these expenses were primarily for the benefit and convenience of the employer. Plaintiffs also
contended that these expenses constituted tools of the trade pursuant to 29 C.F.R. § 531.35, such that
their payment of these expenses were de facto deductions from their wages. The Fifth Circuit determined
that this argument stretched the concept of tools of the trade too far, as the Fifth Circuit looked to the
nature of disputed expenses rather than simply declaring every cost that is helpful to a given job is an
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employer expense. The Fifth Circuit concluded that a visa and physical presence at the job site were not
tools for this trade within the meaning of the applicable regulations. The U.S. Department of Labor (“DOL”)
briefing as an amicus in support of Plaintiffs pointed to its own recent interpretation as informing whether
travel and visa expenses were covered under the FLSA. The Fifth Circuit, however, ruled that the DOL’s
Field Assistance Bulletin No. 2009-2 (“Bulletin”) was issued long after the events in question in this case,
and as such the changes in law would not be applied retroactively when the result would be that new and
unanticipated obligations might be imposed upon a party without notice or an opportunity to be heard.

(xxi) Settlement Of Wage & Hour Class Actions And Collective Actions

Carter, et al. v. Anderson Merchandisers, LP, 2010 U.S. Dist. LEXIS 55581 (C.D. Cal. May 11, 2010).
Plaintiffs, a group of sales representatives, brought a class action alleging that Defendant violated
California, Oregon, and the FLSA by failing to pay the overtime wages and provide appropriate meal and
rest breaks. In the first action (“Carter Action”), the Court conditionally certified a collective action
consisting of two classes under the FLSA and the California Labor Code. The second action (“Massoud
Action”) involved Plaintiffs who missed the deadline to join the Carter Action, and it only included claims
under the FLSA. Parties filed a stipulation to stay the case pending the approval of the joint settlement for
a total payment of $3.625 million in exchange for a release of all claims. Plaintiffs in both actions filed
motions for final settlement approval, which the Court granted. The Court found that final certification of
the Carter FLSA class and the Massoud class was appropriate because the Massoud class was derivative
of the Carter FLSA class; both the class members’ claims arose from similar factual settings, all were
classified as exempt from the FLSA, and Defendant asserted uniform defences under the Motor Carrier Act
and outside sales exemptions, which applied to all class members. The Court further noted that although
there was a separate proposed settlement agreement for each of the Carter and Massoud actions, the
settlements involved a single award, to be administered jointly and uniformly to the class members, and
thus all Plaintiffs collectively comprised the relevant settlement class. In approving the terms of the
settlement agreement, the Court reasoned that it was a product of arm-length negotiations, including two
full-day formal mediation sessions. The Court also found that the strength of Plaintiffs’ case, the risk,
expense, complexity, and likely duration of further litigation weighed in favor of final approval. Considering
the present value of the settlement amount, the probability of lengthy litigation, and the risk that a jury could
award damages less than the settlement amount, the Court found that the settlement amount was within
the range of reasonableness. The Court likewise determined that parties had spent sufficient time on the
action to reach an informed decision about settlement. The Court noted that counsels’ experience in wage
& hour class actions and their declarations that settlement was reasonable and fair weighed in favor of the
reasonableness of the settlement agreement. Finally, the Court ruled that lack of objections or opt-out and
high claim rate weighed strongly in favor of settlement approval. The Court noted that the request for
attorneys’ fees and costs equal to 25% of the gross settlement amount and award of $5,000 as incentive
payments for two of the Carter named Plaintiffs were reasonable. Finally, the Court noted that, in
exchange for the settlement, all of the opt-in Plaintiffs in both actions agreed to release all of their claims
against Defendant, and because neither release prevented class members from pursuing claims unrelated
to the settlement, the release was fair and reasonable. Accordingly, the Court approved the settlement
agreement.

deMunecas, et al. v. Bold Food, LLC, et al., 2010 U.S. Dist. LEXIS 7644 (S.D.N.Y. Aug. 23, 2010).
Plaintiffs, a group of servers, runners, bussers, and bartenders, brought a collective action under the FLSA
and a class action under the New York Labor Law alleging that Defendants misappropriated mandatory
gratuities and service charges, failed to pay overtime and reimburse uniform expenses, and distributed tips
to ineligible workers. The Court certified a class action under Rule 23, as well as a collective action under
29 U.S.C. § 216(b). Subsequently, 65 other workers joined the litigation as opt-ins under the FLSA. The
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parties then reached a settlement for the sum of $800,000. The Court granted preliminary approval of the
settlement, and ordered notice to the class. The Court then held a fairness hearing five months later
relative to the proposed final approval of the settlement, at which no class members objected to the
settlement, and only one class member requested exclusion from the settlement. The Court considered
approval of the New York Labor Law claims for settlement purposes under Rule 23(e), and for settlement
of the FLSA claims under § 216(b). With respect to the proposed Rule 23 settlement, there were 341 class
members. The Court found that Plaintiffs easily satisfied the requirements of Rule 23(a) concerning
numerosity, commonality, typicality, and adequacy, as well as the requirements of Rule 23(b) relative to
predominance and superiority. The Court indicated that employing “the class device here will not only
achieve economies of scale for putative class members, but will also conserve the resources of the judicial
system and preserve public confidence in the integrity of the system by avoiding the waste and delay of
repetitive proceedings and prevent inconsistent adjudications of similar issues and claims.” Id. at *9. As a
result, the Court granted final approval to the Rule 23 settlement, finding it fair, reasonable, and adequate.
The Court also approved the settlement of the FLSA claims. It noted that the “standard for approval of an
FLSA settlement is lower than for a Rule 23 settlement because an FLSA settlement does not implicate the
same due process concerns as does a Rule 23 settlement.” Id. at *17. The Court found that the FLSA
settlement easily met the standard for approval, as it resulted from contested litigation and an arm’s length
negotiation between the parties. Id. The Court also granted the motion of class counsel for an award of
attorneys’ fees in the amount of $264,000, which it calculated at 33% of the common fund for the class
settlement. The Court determined that in wage & hour class action lawsuits, public policy favors a common
fund attorneys’ fee award. Id. at *21. The Court determined that class counsel’s request for an award
equivalent to 33% of the common fund was reasonable under the circumstances and consistent “with the
norms of the class litigation in this circuit.” Id. at *22.

In Re Bank Of America Wage & Hour Employment Litigation, 2010 U.S. Dist. LEXIS 108228 (D. Kan.
Sept. 10, 2010). In this multidistrict litigation (“MDL”), Plaintiffs, a group of current and former non-exempt
retail branch and call center employees, alleged that Defendants violated both federal and state wage &
hour laws, and that Defendants issued wage statements without including all the information required
under § 226(a) of the California Labor Code. During the MDL proceedings, another case – entitled Lopez
v. Bank of America, Case No. 10-CV-01207, which also concerned Defendants’ alleged issuance of
inaccurate wage statements – settled and was preliminarily approved. It was undisputed that the release
of claims in the Lopez settlement would extinguish claims at issue in the present case. Thus, Plaintiffs filed
a motion to enjoin Defendants from proceeding with a proposed settlement in Lopez. Pursuant to the All
Writs Act, the Court granted the motion and enjoined Defendants from issuing notice of the proposed class
action settlement to the class members in Lopez until it had disclosed Lopez to the Judicial Panel on
Multidistrict Litigation (“JPML”), and allowed the JPML to determine whether Lopez should be transferred
for consolidation with the cases pending. The Court noted that at the time Lopez was removed to federal
court, it contained meal and rest period claims and inaccurate wage statement claims and Defendants, in
its removal papers, advised the District Court in California that Lopez overlapped with several cases
consolidated in the MDL. Further, the Court noted that it issued numerous reminders to Defendants of its
duty to disclose related cases in its practice and procedure orders. The Court remarked that Defendants’
violation of the Court’s specific orders – by failing to disclose a related case and then attempting to settle
claims in that related case that would extinguish claims in MDL – made enjoining the settlement necessary
under the particular circumstances and for the proper administration of justice. The Court further found that
the prerequisites of Rule 65 had been satisfied, thus justifying the grant of an injunction. The Court
reasoned that Plaintiffs would suffer irreparable harm in the absence of an injunction as soon as the notice
of the proposed settlement in Lopez was issued because the proposed notice was likely to be confusing to
most lay people on the issue of the extent to which Lopez overlapped with the MDL and could deter
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participation in the MDL case because putative class members might believe that their claims were
resolved by the Lopez settlement. Further, the Court determined that Plaintiffs had shown irreparable harm
by virtue of the fact that the Lopez settlement would establish a lower baseline for future settlement
negotiations with respect to the § 226(a) claims and, in all likelihood, would decrease the settlement value
of the remaining claims by peeling away potentially meritorious claims. Accordingly, the Court granted
Plaintiffs’ motion and issued an injunction to delay the Lopez settlement.

In Re Wal-Mart Wage & Hour Employment Practices Litigation, 2010 U.S. Dist. LEXIS 21466 (D. Nev.
Mar. 8, 2010). In this consolidated action for overtime pay under the FLSA, the Court had entered an order
of final approval of settlement after overruling the fourteen objections to the proposed settlement. Although
none of the objectors appeared at the fairness hearing, four objectors filed notices of appeal, challenging
the final approval of settlement. Plaintiffs’ class counsel and Wal-Mart filed motions under Rule 7 requiring
the objectors to post appeal bonds. The Court granted the motions. The Court found that the objections
were without merit because they were not supported by law or the facts. The Court further determined that
counsel for the objectors had a documented history of filing notices of appeal from orders approving other
class action settlements, and thereafter dismissing the appeals when the settling class compensated them
and their clients. Finally, the Court noted that if the objectors lost the appeal, it would be extremely difficult
to collect costs from them. Accordingly, the Court held that the appeals taken by the objectors were
frivolous. The Court found that bonds in the sum of $500,000 per objector were reasonable. The Court
directed the objectors to post appeal bonds sufficient to secure and ensure payment of costs on appeals
before the Ninth Circuit.

Valdez, et al. v. T.A.S.O. Properties, Inc., 2010 U.S. Dist. LEXIS 47952 (M.D. Fla. April 28, 2010).
Plaintiffs, a group of employees, sued their former employers for recovery of overtime compensation due
under the FLSA. The parties reached a preliminary settlement, and then jointly moved for approval of the
settlement. In reviewing the motion, the Court remarked that the motion failed to comply with its earlier
order which required the parties to: (i) identify each party’s estimate of Plaintiffs’ hourly wage and the
number of unpaid hours worked; (ii) confirm that the agreement included every term and condition of the
parties’ settlement (i.e., confirm the absence of any “side deal”); and (iii) if the settlement involves a
compromise in either parties’ litigation position, the parties must identify the bona fide dispute or disputes
resolved by the compromise and state the reason for the compromise. The Court noted that the settlement
agreement contained a confidentiality agreement in which Plaintiffs promised to keep the existence of and
the terms of the agreement confidential. The agreement further provided that should Plaintiffs breach or
act in non-compliance with or in default of the agreement, all monies to be paid shall be returned to
Defendants as liquidated damages, with interest, along with all costs, including attorneys’ fees incurred by
Defendants in recovering such monies when enforcing the agreement. The Court observed that the
confidentiality agreement, if enforced, empowered the employer to retaliate against an employee for
exercising their FLSA rights, effected a judicial confiscation of the employee’s right to be free from
retaliation for asserting FLSA rights, and transferred to the wronged employee a duty to pay his fellow
employees for the FLSA wages unlawfully withheld by the employer. The Court found that this displayed
the inherent impropriety of a confidentiality agreement in settlement of an FLSA dispute. Accordingly, the
Court rejected the settlement agreement, but permitted the parties to move for approval of an amended
settlement agreement.

(xxii) Disqualification Of Class Counsel In Wage & Hour Class Actions And Collective
Actions

McCauley, et al. v. Family Dollar, Inc., 2010 U.S. Dist. LEXIS 116636 (W.D. Ky. Nov. 1, 2010). Plaintiffs
filed two separate putative class actions against Defendant, alleging violation of wage & hour laws.
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Plaintiffs’ counsel represented two groups, including: (i) the McCauley Plaintiffs, former hourly store
employees who claimed that Defendant forced them to work off-the-clock and illegally denied break
periods; and (ii) the Barker Plaintiffs, former store managers who claimed that Defendant misclassified their
employment status and improperly denied them overtime pay. Defendant claimed that representation of
both Plaintiff groups by Plaintiffs’ counsel presented a conflict of interest, which required disqualification.
The Court agreed that there were conflicting interests between the two groups of Plaintiffs, and granted
Defendant’s motion to disqualify Plaintiffs’ counsel. The Court specifically noted that store managers,
including the Barker Plaintiffs, monitored employees’ breaks and hours, and therefore, would be involved in
the violations alleged by the McCauley Plaintiffs. The Court further reasoned that Defendant might have to
call these managers to testify in defense of the McCauley wage & hour allegations, and therefore, Plaintiffs’
counsel would have to either cross-examine the manager to protect the McCauley Plaintiffs’ interests, or
refrain from cross-examination in order to avoid prejudicing the Baker Plaintiffs. The Court also noted that
the store managers, as potential witnesses in Defendant’s defense of the McCauley Plaintiffs’ claims,
would likely be exposed to privileged information. The Court stated that the dual representation would
present the temptation for the managers and employees to share information that would unfairly prejudice
Defendant’s case. Although Plaintiffs argued that the Baker Plaintiffs’ interests were aligned with the
McCauley Plaintiffs because both groups were seeking redress for the same pattern of violations, the Court
reasoned that this actually heightened the possibility of improper collusion and bolstered the case for
disqualifying Plaintiffs’ counsel. Finally, the Court found that appearance of impropriety was sufficient to
warrant disqualification for a conflict of interest, and the named Plaintiffs in the putative class action on
behalf of the unnamed class members could not waive such conflict.

O’Donnell, et al. v. Robert Half International, Inc., 2010 U.S. Dist. LEXIS 66479 (D. Mass. June 29,
2010). In this putative class action, an attorney joined Plaintiffs’ law firm after she was laid-off from her
previous employer – the law firm representing Defendants – due to a workforce reduction. As a result, the
Court disqualified Plaintiffs’ counsel and Plaintiffs retained a new counsel. Before the trial, two individuals
who were similarly-situated to Plaintiffs brought suit against Defendants in the U.S. District Court for the
District of New Jersey (the “NJ case”), through the same law firm. Defendants became aware of the
lawyer’s intention to intervene in the NJ case and filed a motion to enforce the prior disqualification order
against Plaintiffs’ law firm and bar counsel from participating in the NJ case or any other similar cases.
Defendants contended that because the claims in both the cases were indistinguishable, Plaintiffs’ law firm
had substantial material information to the detriment of Defendants in the NJ case. Defendants argued that
counsel attempted to circumvent the disqualification order, and thus the Court had authority, pursuant to All
Writs Act, 28 U.S.C. § 1651(a), to prevent counsel from doing so, and to effectuate and protect its order.
Plaintiffs’ counsel contended that such writs should be used sparingly and that there were no exigent
circumstances that warranted the Court’s intervention in the NJ case. Plaintiffs’ counsel further argued that
§ 1.10(b) of the Massachusetts Rules of Professional Conduct expressly permitted its involvement in the
NJ case, and that its participation would not derogate the Court’s prior order. The Court found that
because the lawyer in question (who previously worked for defense counsel) had left the employ of
Plaintiffs’ law firm, Rule 1.10(b) allowed Plaintiffs’ counsel to represent a client with interests adverse to
Defendants, unless any lawyer who remained at the firm had any protected material information. The
Court observed that no lawyer at the firm had any such information, and that the firm had submitted signed
affidavits of all of its attorneys to that effect. Plaintiffs’ counsel insisted that it would be impossible for any
of its attorneys to possess information adverse to Defendants, as the lawyer in question could not have
passed information to anyone because she could not recall working on this matter. Defendants countered
that Plaintiffs’ counsel based its opposition upon an imagined loophole in the disciplinary rules, and Rule
1.10(d) should be applied in harmony with Rule 1.10(b). Defendants also asserted the law firm’s position
was irreconcilable with well-settled case law under Rule 1.10(d) because it prevented absolution of a
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conflict merely by terminating the counsel burdened with the disqualifying information. Defendants also
contended that Rule 1.10(b) was not applicable to this case, because it is meant to apply to a situation in
which a lawyer with confidential information departs from a law firm before the firm takes on a matter that
was adverse to its client. Defendants contended that the lawyer’s departure did not effect the law firm’s
disqualifying conflict of interest, as Plaintiffs’ counsel had placed the lawyer in a situation where she was
exposed to an intolerably strong temptation to breach her duty of confidentiality, which resulted in counsel
being irrefutably deemed to have obtained confidential information. The Court found that because the
disqualification order was very explicitly limited, it need not impose such a ruling on the NJ case; therefore,
the Court declined to enforce the disqualification order globally.

Opalinski, et al. v. Robert Half International Inc., et al., Case No. 10-CV-2069 (D.N.J. Oct. 14, 2010).
Plaintiffs, a group of staffing manager employees, brought a collective action under the FLSA against
Defendants, alleging failure to pay overtime wages. Defense counsel for Defendants handled the
representation of Defendants in a similar putative class action entitled O’Donnell v. Robert Half
International Inc., 2010 U.S. Dist. LEXIS 66479 (D. Mass. June 29, 2010), in which Plaintiffs were
represented by Lichten & Liss Riordan, P.C. (“Lichten”). A former associate at defense counsel’s law firm
left and became an associate at Litchten. Defense counsel filed a motion in the O’Donnell action to
disqualify the Lichten firm, and the Magistrate Judge granted the motion, finding that the associate was
exposed to confidential information. The associate subsequently left the Lichten firm. In this case,
Plaintiffs filed a motion for admission pro hac vice of Liss-Riordan, which the Court granted. Determining
that the applicable rule was New Jersey Rule of Professional Conduct, N.J. RPC 1.10(b), the Court noted
that the instant action involved substantially similar facts as the O’Donnell action. However, the Court
found that: (i) no present lawyers at the Lichten firm had confidential information material to the O’Donnell
action because no one employed with the Lichten firm discussed the O’Donnell action with the former
associate; (ii) the former associate was assigned a fully-enclosed office at the opposite end of the law firm
from where Liss-Riordan’s office was located, and (iii) the O’Donnell action files were kept under lock and
key. The Court disagreed with Defendants’ contention that Mass. R.P.C. 1.10(d) applied, finding that the
applicable rule was N.J. RPC 1.10(b), and it would be unprecedented to apply a Rule of Professional
Conduct from another jurisdiction simply because the firm previously had been disqualified in that
jurisdiction in a similar case. The Court further opined that the Mass. RPC 1.10(b) explicitly permitted
representation in a subsequent matter that was the same as or similar to the case of a former client, so
long as no lawyer remaining in the firm had any protected information. Accordingly, the Court held that
Defendants failed to establish any colorable violation of N.J. RPC 1.10(b) by the pro hac candidate or by
any other attorney from the Lichten firm.

(xxiii) Travel Time Issues In Wage & Hour Class Actions

Bernal, et al. v. TrueBlue, Inc., 2010 U.S. Dist. LEXIS 64708 (W.D. Mich. June 25, 2010). Plaintiffs,
seven current and former employees of Defendants, brought a putative collective action alleging failure to
pay minimum wage and overtime, in violation of the FLSA and the Michigan Minimum Wage Law (“MWL”).
Labor Ready, one of the employers, provides temporary employment to registered applicants at its
customers’ locations. For employment, a registered applicant has to appear in person at a regional Labor
Ready dispatch office at least one-hour before the start of the job, and wait for a job assignment. The
employee is free to use the time between the receipt of the job assignment, “dispatch,” and the start of the
job in any manner desired. Id. at *7. After completing an assignment, employees are required to return to
the Labor Ready dispatch office, sign out, file the completed work ticket, and collect payment. Employees
would begin to be paid only upon their arrival at the customer’s location, and not for time spent in Labor
Ready office or before arrival to and after departure from a customer’s location. Plaintiffs claimed that they
should have been paid for time spent waiting in a Labor Ready dispatch office prior and subsequent to
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receiving an assignment, as well as time spent traveling to and from a customer’s location prior and
subsequent to completing an assignment. Labor Ready moved for summary judgment on Plaintiffs’ claims.
The Court observed that waiting time was part of the principal activity of employment if the employees were
“engaged to wait” rather than “waiting to be engaged.” Id. at *10. The Court found that the critical inquiry
in determining whether an employee was engaged to wait or waiting to be engaged was whether the
waiting time was spent primarily for the benefit of the employer or the employee. The Court analyzed four
factors to determine whether waiting time was for the primary benefit of the employer, and thus should be
compensated, including: (i) the agreements between the parties; (ii) whether waiting was requested or
required; (iii) an employee’s free will while waiting; and (iv) the actual benefit of waiting to the employer.
The Court noted that the agreements and understanding between the parties clearly indicated that time
spent in the Labor Ready office, prior to the start of an assignment, would not be compensated.
Furthermore, the day-to-day decision to seek an assignment was always in the sole discretion of the
employee and they were never required to wait. The Court also observed that if an employee decided to
wait for an assignment, they were permitted to use that time in any way they wanted. The Court reasoned
that the physical presence of employees in the dispatch office was predominantly not for the benefit of
Labor Ready. The Court further observed that Plaintiffs’ travel time to and from the customer’s location
was not compensable as either an extension of the continuous workday or a principal activity of
employment. The Court noted that under the Portal-to-Portal Act, employers are required to pay
employees only when they are engaged in “principal activities of employment” and not for those activities
which are considered as “preliminary or postluminary” to the principal activities. Id. at *22. However, there
are two exceptions to the rule where travel time may be a principal activity of employment, including: (i) if it
is “an indispensable part of performing one’s job” rather than “ordinary home to work travel,” or (ii) if it
occurs after the employee commenced to perform the first principal activity and before he ceases the
performance of the last principal activity on a particular workday (the “continuous workday rule”). Id.
Plaintiffs argued that pre-dispatch waiting time was part of the continuous workday rule, and hence should
be compensated. The Court stated that, in general, travel time could be considered an indispensable
activity of the employment if the employees were required to transport equipment that was essential to the
performance of the job. In this case, however, the “paperwork,” which was carried by the employees to the
customer’s worksite, was for administrative and record-keeping purposes only, and Plaintiffs never
transported any equipment to the customer’s worksite. Id. at *25. Thus, the Court concluded that an
employee’s travel was merely an incident of employment rather than an indispensable part of the
employment. Plaintiffs also argued that travel from the customer’s location to the Labor Ready dispatch
office for signing out and payment process should be compensated pursuant to the continuous workday
rule. The Court disagreed, and observed that the sign-out and payment process was tangential to any
principal activity of employment because employees need not report back to a Labor Ready office
immediately following an assignment, but rather, they could, and often did, wait several days to complete
the sign-out and payment process. The Court concluded that the “continuous workday” ended when an
employee went off the clock at a customer’s location. Id. at *28-29. Thus, the Court opined that Labor
Ready did not violate the FLSA or the MWL by failing to pay Plaintiffs for waiting and travel time.

Rutti, et al. v. Lojack Corp., Inc., 578 F.3d 1084 (9th Cir. 2009). Plaintiffs, a group of technicians
employed by Defendant to install alarms in customers’ cars, brought a putative class action under the
FLSA and under California law, alleging that Defendant unlawfully failed to compensate for commuting and
various preliminary and postliminary activities required for work. Plaintiffs filed a motion for class
certification, and Defendant filed a motion for summary judgment. The District Court denied Plaintiffs’
motion and granted summary judgment to Defendant. On appeal, the Ninth Circuit affirmed the District
Court’s judgment, with an exception of the postliminary activity that required daily portable data terminal
(“PDT”) transmission, which the Ninth Circuit remanded. The Ninth Circuit rejected Plaintiffs’ argument that
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commuting time was compensable, noting that the Employee Commuting Flexibility Act (“ECFA”) states
that where the use of the vehicle was subject to an arrangement on the part of the employer and the
employee, it is not part of the employee’s principle activities and, thus, is not compensable. The Ninth
Circuit concluded that Plaintiffs’ commute to work in a vehicle provided by Defendant was not
compensable, even if it was a condition of Plaintiffs’ employment. Further, the Ninth Circuit found that the
restrictions placed on Plaintiffs’ use of the vehicle did not bring the claim within the purview of being
compensable. The Ninth Circuit reasoned that the ECFA provides that activities performed by an
employee which are incidental, and not integral, to the use of a vehicle for commuting are not considered
part of the employee’s principal activities. The Ninth Circuit observed that the line between incidental and
integral was well illustrated by two cases from the Federal Circuit – Bobo v. United States, 136 F.3d 1465
(Fed Cir. 1998), and Adams v. United States, 471 F.3d 1321 (Fed. Cir. 2007) – which made clear that the
key inquiry is whether the employer has placed restrictions on the employee’s use of the vehicle such that
the restrictions amounted to legally cognizable work. The Ninth Circuit found that in this case, the use of
Defendant’s vehicles was merely to travel to and from work with no further restrictions in place; thus, the
use was incidental, and Plaintiffs were not entitled to compensation for their time spent commuting. The
Ninth Circuit also rejected Plaintiffs’ claims for compensation of preliminary and postliminary activities with
one exception. The Ninth Circuit noted that the ECFA provides that an employer need not compensate an
employee for activities that are preliminary to and postliminary to a principal activity, unless the time
involved was not de minimis and the activities were an integral and indispensable part of the principal
activities for which Plaintiffs were employed. The Ninth Circuit cited Lindow v. United States, 738 F.2d
1057 (9th Cir. 1984), which held that in determining whether compensable time was de minimis, District
Courts must consider: (i) the practical administrative difficulty of recording the additional time; (i) the
aggregate amount of compensable time; and (iii) the regularity of the additional work. Based on this
analysis, the Ninth Circuit found that Plaintiffs’ morning activities did not appear to be integral to their
principal activities because most of these activities were related to their commute, and further, these
activities were de minimis. However, the Ninth Circuit noted that Plaintiffs’ postliminary activity – after
Plaintiffs returned home after completing their job, they sent a PDT transmission to Defendant using a
modem provided by Defendant – was not de minimis. The Ninth Circuit reasoned that it was difficult to
determine exactly how much time each technician spent daily on the PDT transmission. Additionally, the
Ninth Circuit found that the other two prongs also favored Plaintiffs, thus justifying the holding that the PDT
transmissions were integral part of Plaintiffs’ principal activities. Accordingly, the Ninth Circuit remanded
this issue to the District Court for further adjudication.

(xxiv) Amendments To Wage & Hour Class Action Pleadings

Anderson, et al. v. Sara Lee Corp., 383 Fed. Appx. 279 (4th Cir. 2010). Plaintiffs, a group of hourly
production workers, brought a class action alleging five state law claims against Defendant. The District
Court dismissed the fraud, conversion, and unfair trade practices claims with prejudice, and awarded
summary judgment to Defendant on the remaining contract and negligence claims. Upon Plaintiffs’ appeal,
the Fourth Circuit vacated that portion of the District Court’s judgment which dismissed Plaintiffs’ fraud
claim with prejudice and which granted Defendant summary judgment on breach of contract and
negligence claims. The Fourth Circuit remanded those claims for dismissal without prejudice as preempted
by the FLSA, stating that this would give class members an opportunity to pursue their FLSA claims. On
remand, the District Court, having dismissed the claims as directed, also dismissed as moot Plaintiffs’
motion to file an amended complaint to assert FLSA claims. Plaintiffs brought a second appeal, arguing
that the District Court abused its discretion in refusing to allow them to file an amended complaint. The
Fourth Circuit found that its earlier mandate lacked clarity, which was intended to imply that the vacated
claims be dismissed without prejudice and with leave to allow Plaintiffs to file an amended complaint that
would purport to state claims under the FLSA. Accordingly, the Fourth Circuit vacated the District Court’s
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judgment and remanded the state claims without prejudice and with leave to file an amended complaint
within a reasonable time to assert any claims that Plaintiffs might possess under the FLSA.

Baden-Winterwood, et al. v. Life Time Fitness, Inc., 2010 U.S. Dist. LEXIS 47072 (S.D. Ohio April 7,
2010). Plaintiffs, a group of current and former employees, brought a class action against Defendant
alleging violations of the FLSA. Specifically, Plaintiffs claimed that Defendant misclassified them as
exempt employees, and contended that its compensation plan was inconsistent with the salary-basis test
set forth in the FLSA regulations, 29 C.F.R. § 541.602. Both the parties filed motions for summary
judgment addressing the salary-basis test. In a footnote in Plaintiffs’ motion, Plaintiffs stated that all
Plaintiffs received the salary to qualify for exemption except Plaintiff Tina Seals, who was classified as part-
time, and thus was entitled to overtime. The Court concluded that certain Plaintiffs were entitled to
overtime pay, but only for three pay periods when actual deductions were taken from their pay. The Court
did not address Plaintiffs’ “salary level test” argument. Id. at *6. Both parties appealed, wherein Plaintiffs
argued error on the basis of the Court declining to address the “salary level test” argument, which formed a
separate basis for overtime for Seals. After reversal and remand, the Court found that Plaintiffs did not
brief the issue any further except in the footnote of their motion, and that Plaintiffs also did not assert Seal’s
salary level test claim in their complaint. Plaintiffs then moved to amend the complaint under Rule 15(b) to
assert the salary level test. The Court looked to Smith v. Transworld Systems, Inc., 953 F.2d 1025, 1030
(6th Cir. 1992), which permitted late amendment at the summary judgment stage. Smith indicated that in
permitting late amendment, the primary concern is possible prejudice to Defendant. Accordingly, the Court
found that Defendant did not set forth any argument showing prejudice and that additional discovery would
not be necessary. The Court reasoned that the discovery substantiated Plaintiffs’ claim that Seals was
misclassified because she did not meet the salary level test; thus, the proposed amendment did not
constitute an unfair surprise. Further, the Court remarked that Defendant impliedly consented to the issue
by not objecting to Plaintiffs’ insertion of the issue during the summary judgment stage. Accordingly, the
Court granted leave to amend the complaint reflecting the claim for relief under salary level test.

Garcia, et al. v. Tyson Foods, Inc., 2010 U.S. Dist. LEXIS 110705 (D. Kan. Oct. 18, 2010). Plaintiffs, a
group of meat-packing workers, brought an action against Defendants, alleging violations of the overtime
provisions under the FLSA, violations of the Kansas Wage Payment Act (“KWPA”), and claims for quantum
meruit. Plaintiffs consisted of two groups, including: (i) a Rule 23 state law class of hourly workers who
were required to don and doff protective clothing and equipment and who were paid for donning and
doffing on an average time basis; and (ii) a subset of the first group, who filed opt-in consent forms
pursuant to the FLSA. While Plaintiffs limited the FLSA class claim to workweeks in which the total of paid
time plus unpaid time exceeded forty hours, the KWPA class sought to recover all damages not addressed
by the FLSA. After the FLSA collective action and KWPA and quantum meruit class action were certified,
and when the case was set for trial after conclusion of discovery, Plaintiffs sought leave to supplement their
amended complaint. Plaintiffs asserted that Defendants implemented a new policy in April 2010 to pay for
20 minutes of donning and doffing clothing and walking time, but to stop paying workers for their daily 20-
minute rest break. In considering Plaintiffs’ motion, the Court found that Plaintiffs had not unduly delayed
in bringing the motion because Plaintiffs were not aware of the new policy until Defendants produced the
policy in discovery on June 30, 2010. The Court further found that Plaintiffs made a reasonable decision to
depose Defendants to put the written document into context, and to discover more facts that would allow
them to determine whether they had a factual and legal basis to bring supplemental claims. The Court thus
determined that it could not fault Plaintiffs for waiting to file the motion until they had the opportunity to
depose Defendants’ corporate representatives to make a more informed decision regarding new claims.
Second, the Court found that Plaintiffs’ supplemental claims were closely related to their existing claims, as
Plaintiffs asserted that the new policy denied compensation for break times as an illegal off-set against the
compensation for donning and doffing and walking time. The Court further reasoned that supplementation
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would not require an overhaul of the various scheduling deadlines so as to prejudice Defendants, because
Plaintiffs had not asked to conduct any additional discovery or to supplement their expert reports. The
Court additionally noted that Defendants did not make a request to extend discovery or supplement its
experts’ report, and did not identify any discovery that it needed to conduct if supplementation was allowed.
The Court thus concluded that Defendants failed to show how it would be unduly prejudiced if
supplementation was allowed. Finally, the Court found Defendants’ argument that the proposed claims
were futile as a matter of law would go to the merits of Plaintiffs’ proposed claims, and would be better
suited for resolution on a motion for summary judgment than a motion to amend. On this basis, the Court
held that Plaintiffs were entitled to offer evidence to support their supplemental claims for violations under
the FLSA and KWPA, in addition to their claim for quantum meruit.

(xxv) Impact Of Res Judicata, Claim Splitting, And Collateral Estoppel In FLSA
Collective Actions

Greene, et al. v. H&R Block Eastern Enterprises, Inc., 2010 U.S. Dist. LEXIS 74896 (S.D. Fla. July 26,
2010). In this FLSA action, the Court dismissed Plaintiffs’ complaint based on the rule against “claim
splitting.” Id. at *7-8. Earlier, a worker named Joaquin Illano brought a nationwide collective action against
H&R Block seeking overtime wages under the FLSA. In Illano v. H&R Block Eastern Enterprises d/b/a
H&R Block, Case No. 09-CV-22531 (S.D. Fla. Aug. 27, 2009), the Court denied nationwide certification
because Illano failed to demonstrate a sufficient number of other similarly-situated workers but conditionally
certified a collective action limited to workers in Miami-Dade County. Over eight months after filing Illano,
another worker named Rita Greene – through the same Plaintiff’s attorney for Illano—filed the instant
complaint as an FLSA collective action on behalf of all tax preparers, tax professionals, tax associates, and
other similarly-situated H&R Block employees seeking compensation for mandatory training periods and
off-the-clock work. In moving to dismiss, Defendant argued that this action constituted duplicative claim
splitting as it involved the same subject as Illano, i.e., an alleged failure by H&R Block to compensate a
defined group of individuals for off-the-clock work, as Plaintiff and six other workers had consented to join
the Illano action. Defendant further claimed that any discovery in this action would necessarily involve
precise issues similar to that in Illano. Plaintiffs countered that, in this case, they sought recovery of certain
FLSA violations, particularly, pay for mandatory training classes, which were not at issue in Illano. Plaintiffs
argued that valid claims of many named Plaintiffs who did not join Illano might only be heard in this case.
The Court applied the two prongs of the doctrine of claim preclusion to determine whether duplicative claim
splitting occurred. The Court opined that the first prong – involvement of the same parties or their privies –
was satisfied because at least seven Plaintiffs in this action had opted-in to Illano and both actions had the
same Defendant. Further, the Court opined that the second prong was also satisfied as Plaintiffs’
allegations arose out of the same transactions, or series of transactions, as found in Illano. The Court
noted that Plaintiffs’ counsel failed to differentiate the nucleus of operative facts in this case from those at
issue in Illano, and Plaintiffs had admitted that this case and Illano were virtually identical; therefore, the
Court granted Defendant’s motion to dismiss on the grounds of claim preclusion. However, Plaintiffs
sought consolidation of this action with Illano in lieu of dismissal, as these actions had common questions
of law and fact. The Court opined that such consolidation would allow additional Plaintiffs to join Illano
beyond the permitted deadline, that dismissal did not bar Plaintiffs from other avenues of recovery, and as
it was not a decision on the merits, it could not be considered as res judicata for any later suit. Therefore,
the Court denied Plaintiffs’ motion for consolidation on the basis that because Plaintiffs would retain the
ability to pursue individual actions, they would not lose any justiciable claims if their claim was dismissed.

In Re FedEx Ground Package Systems, Inc. Employment Practices Litigation, 2010 U.S. Dist. LEXIS
39738 (N.D. Ind. April 21, 2010). In this multi-district litigation (“MDL”), Plaintiffs, a group of ground
delivery drivers who entered into operating agreements with FedEx Ground, brought an action against
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Defendant, alleging that it misclassified them as independent contractors as opposed to employees and
denied them overtime pay in violation of the FLSA. Plaintiffs brought a motion for summary judgment on
liability and asked the Court to give collateral estoppel effect to Estrada v. FedEx Ground Package
Systems, Inc. Employment Practices Litigation, 154 Cal. App. 4th 1 (Cal. App. 2007), which found that
FedEx had the right to control and exercised actual control over a California-based class of FedEx single
service area pick-up and delivery drivers. The Court denied Plaintiffs’ motion, finding that the holding in
Estrada did not have a preclusive effect on this action. The Court noted that Estrada certified a class of
FedEx pickup and delivery contractors in California driving full-time in a single work area (“SWA”); drivers
who operated in multiple work areas (“MWA”) were excluded from the class. In addition, Estrada found
that the SWA drivers and MWA drivers different because there was little or no opportunity for profit or loss
as an SWA driver, while there was such an opportunity for MWA drivers. Further, the evidence showed
that FedEx had some discretion to control who a driver hired or who a driver may sell a route to beyond the
requirements of the U.S. Department of Transportation and that the drivers’ work hours were constrained
by delivery and customer pickup windows contracted by FedEx’s sales force. Accordingly, Estrada
affirmed the trial court’s finding that SWA drivers were employees. In this case, the Court noted that the
collateral estoppel precludes relitigating of issues decided in prior proceedings and does not apply when
there were changed conditions or new facts that did not exist at the time of the earlier judgment, or when
the previous decision was based on different substantive law. The Court rejected Defendant’s argument
that the changes it made to the operating agreement through its document reengineering initiative (“DRI”),
as a response to the Estrada decision, made the circumstances of this case significantly different. The
Court found that those changes were immaterial such that they would not have an effect on the outcome of
the litigation. Thus, the Court ruled that the DRI did not affect the application of collateral estoppel.
Defendant next contended that because the class in Estrada was narrower than the class of drivers in the
MDL proceedings, applying the rule beyond the scope of the carefully defined class would make a mockery
of the lengthy and hotly contested class certification proceedings conducted in Estrada. The Court agreed,
opining that the finding of employee status in Estrada applied only to unincorporated SWA drivers;
therefore, it could not give the decision a preclusive effect as to incorporated SWA drivers or MWA drivers.
Accordingly, the Court ruled that the finding in Estrada did not apply to the broader defined classes in this
MDL proceeding. Additionally, the Court found that some of the evidence relied on in Estrada was specific
to California-based drivers and managers, and the facts of the case, and thus could not be used for
application of collateral estoppel in other cases in which individualized evidence of actual control over
Plaintiffs must be reviewed and considered in determining employment status. Finally, the Court agreed
with Defendant’s argument that different legal standards may govern this case, finding that Plaintiffs failed
to show that the issue of FedEx’s reserved right to control in Estrada and the MDL cases were identical, or
that California’s analysis of the right to control factor was comparable to the analysis applied in the various
MDL cases. Accordingly, the Court denied Plaintiffs’ motion for summary judgment based on collateral
estoppel.

(xxvi) Counterclaims In FLSA Collective Actions

Spellman, et al. v. American Eagle Express, Inc., 680 F. Supp. 2d 188 (D.D.C. 2010). Plaintiffs, a
group of current and former delivery drivers, brought a collective action alleging that Defendant denied
them overtime pay and willfully misclassified them as independent contractors under the FLSA, and the
Maryland and District of Columbia wage payment laws. Defendant filed counterclaims against seven of the
eleven named Plaintiffs pursuant to the indemnification clause in Defendant’s transportation brokerage
agreements, and contended that Plaintiffs’ claims and the expenses it had incurred to defend against them
fell within the scope of the indemnification clause. Plaintiffs filed a motion to dismiss the counterclaims for
failure to state a claim upon which relief could be granted on the basis that the counterclaims were
preempted by the FLSA, contrary to public policy, and outside the scope of indemnity clause. The Court
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denied the motion. The Court reasoned that Bill Johnson’s Restaurants, Inc. v. NLRB, 461 U.S. 731
(1983), held that considering the First Amendment right of access to the courts, a retaliatory lawsuit can be
used by an employer against the employee for exercising its rights provided a meritorious action is
prosecuted and that there is a reasonable basis for it in fact or law. The Court found that Plaintiffs’
argument that the counterclaims could not lie against them based solely on their filing of this lawsuit was
wrong. In determining if the counterclaims were objectively baseless, the Court noted that under the
transportation brokerage agreements, Plaintiffs agreed to indemnify Defendant for any action against
Defendant arising out of or in connection with their obligations under the Agreement. One such obligation
was the agreement to work for a liquidated fee amount. The Court remarked that Plaintiffs’ claim for
overtime or wages for all hours worked was an allegation that they were owed more than the liquidated fee
amount in the agreement. Thus, the Court found that Defendant had a reasonable basis for alleging that
this lawsuit was an action against it arising out of or in connection with Plaintiffs’ obligations under the
agreement. Defendant asserted that the FLSA was wholly inapplicable because of Plaintiffs’ exempt
status, and resolution of that issue would be based on a fact-intensive economic reality test after discovery
had been completed. The Court found that it could not say at this stage that the counterclaims were
preempted by the FLSA. Finally, relative to Plaintiffs’ argument that Defendant did not specifically plead
facts about the economic reality of the parties’ relationship, the Court concluded that Defendant did not
need to plead that Plaintiffs were independent contractors within the meaning of the FLSA to state a claim
for indemnification under the agreements. Therefore, the Court denied Plaintiffs’ motion to dismiss
Defendant’s counterclaims without prejudice.

(xxvii) ERISA Tag-Along Claims In FLSA Collective Actions

In Re FedEx Ground Package Systems, Inc. Employment Practices Litigation, 2010 U.S. Dist. LEXIS
65017 (N.D. Ind. June 28, 2010). In this multi-district litigation challenging FedEx Ground’s treatment of
delivery drivers as independent contractors, Plaintiffs brought a series of class actions, which included
ERISA claims to recover benefits under six different employee benefit plans. Defendant filed a motion to
dismiss the ERISA claims based upon Plaintiffs’ conceded failure to exhaust their administrative remedies
under the various plan documents. Plaintiffs claimed they were excused from doing so, however, as they
were denied meaningful access to administrative review because FedEx did not give them plan documents
that would have informed them of the administrative claims process, and as it would have been futile to
bring their claims before FedEx or its designee because FedEx consistently had taken the position that
Plaintiffs were not entitled to any plan benefits. The Court granted Defendant’s motion to dismiss. First,
the Court rejected Plaintiffs’ contention that they were denied meaningful access to administrative review.
The Court held that because Plaintiffs did not make any effort to assert their rights under the plan
documents through the available administrative process, FedEx had no obligation to provide them with plan
documents, especially given that FedEx consistently asserted that Plaintiffs were not eligible for benefits
under the plans. Second, the Court rejected Plaintiffs’ argument that it would have been futile for them to
exhaust their administrative remedies. The Court held that the fact that FedEx would be the entity deciding
Plaintiffs’ claims was not sufficient to show futility. The Court noted that FedEx delegated review of initial
claims (and some claims appeals duties) to a third-party administrator. It further noted that, even though
FedEx was involved in the final appeal process, it would not be futile to have third parties decide the initial
claims. The Court concluded that a mere showing that FedEx was predisposed to deny Plaintiffs’ claims
and had consistently taken the same position in the lawsuit was not sufficient to demonstrate futility. For
these reasons, the Court granted Defendant’s motion to dismiss.

Kuznyetsov, et al. v. West Penn Allegheny Health Systems Inc., 2010 U.S. Dist. LEXIS 12999 (W.D.
Pa. Feb. 16, 2010). In this class action alleging violations of ERISA for failure to keep accurate records
and for breach of fiduciary duty, and for violation of the Fair Labor Standards Act (“FLSA”) and the
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Racketeer Influenced and Corrupt Organizations Act (“RICO”), the Court granted Defendants’ motion to
dismiss Plaintiffs’ ERISA and RICO claims. The Court dismissed Plaintiffs’ RICO claims on the grounds
that the claims were time-barred and that the allegations were vague, ambiguous, and conclusory,
basically acknowledging that Plaintiffs did not discover their injuries during the period of limitations.
Plaintiffs alleged that Defendants violated ERISA by failing to keep accurate records regarding unpaid meal
breaks, and that, relatedly, Defendants violated their fiduciary duties under ERISA. Defendants sought
dismissal of ERISA claims arguing that: (i) Plaintiffs lacked Article III standing; (ii) Plaintiffs could not
maintain a record-keeping claim under ERISA; (iii) Plaintiffs did not sue fiduciaries performing ERISA
fiduciary duties; and (iv) Plaintiffs failed to exhaust their administrative remedies. In dismissing the ERISA
claims, the Court looked to the applicable plan documents and explained that because the plan documents
define “compensation” as “annual wages . . . as reported on your [IRS] Form W-2 . . . .”, the plan
documents tie ERISA benefits to compensation paid and not to hours worked. Id. at *21. Therefore, the
Court concluded that Defendants did not violate ERISA because those obligations related to
“compensation” that was paid, not hours allegedly worked by Plaintiffs but not paid. Id. at *21. Thus, the
Court found that the Defendants owed no fiduciary or recording obligations under ERISA for hours
allegedly worked but not paid.

(xxviii) Concurrent State Law Claims In Wage & Hour Class Actions

Elliot, et al. v. Spherion Pacific Work, LLC, 368 Fed. Appx. 761 (9th Cir. 2010). Plaintiff, a temporary
employee, filed a class action alleging that Defendant, a temporary staffing company, failed to pay her
immediately upon completion of each short-term assignment for all hours worked, and failed to include
necessary information on each pay stub as required under the FLSA and the California Labor Code.
Defendant brought a motion for summary judgment, which the District Court granted. On Plaintiff’s appeal,
the Ninth Circuit affirmed. The Ninth Circuit noted that under § 201 of the Labor Code, upon discharge of
an employee, the employer must immediately pay all the wages due to that employee. The Ninth Circuit,
however, found that Plaintiff was not discharged from employment upon completion of each short-term
assignment. After Plaintiff’s last day of temporary placement with Defendant’s client, she remained an
active employee while looking for new jobs with Defendant’s other clients. The Ninth Circuit also found that
there were no triable issues of fact on Plaintiff’s claim that Defendant failed to pay her for time spent during
“orientation” and searching jobs between assignments. Id. at 763. The Ninth Circuit stated that Plaintiff
failed to present any evidence, statement, provision in the employment contract, or specific law obligating
Defendant to pay Plaintiff for such time. Finally, on Plaintiff’s claim that Defendant failed to include her
social security number on her pay stub, Defendant conceded that it did fail to include Plaintiff’s social
security number, and instead included Plaintiff’s employee identification number. The Ninth Circuit stated
that as of January 1, 2005, California law required the employee identification number on the pay stub
instead of the social security number. Thus, Plaintiff’s claim applied only to the time period prior to January
1, 2005. As Plaintiff had filed this suit in July of 2006, the Ninth Circuit found that Plaintiff’s claim for
damages under § 226 of the Labor Code was barred by California’s one-year statute of limitation. For
these reasons, the Ninth Circuit affirmed the District Court’s order granting Defendant’s motion for
summary judgment.

(xxix) Equitable Tolling In FLSA Collective Actions

Escobedo, et al. v. Dynasty Insulation, Inc., 694 F. Supp. 2d 638 (W.D. Tex. 2010). Plaintiffs, a group
of former employees, brought an action alleging that Defendant failed to pay them overtime wages in
violation of the FLSA. Originally, four former employees – who first brought this action – sought conditional
certification, which the Court had granted. Subsequently, 10 additional former employees opted-in to the
action, and Defendant moved for decertification arguing that the opt-in Plaintiffs’ claims were time-barred.
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After the Court denied Defendant’s motion without giving a finding on the limitations issue, the parties filed
cross-motions for partial summary judgment. The Court granted Defendant’s motion in part, and denied
Plaintiffs’ motion. Defendant contended that Plaintiffs were employed sometime between the beginning of
the Southwest Cheese Project (“Project”) in November 2004, through its alleged completion in December
2005. Defendant claimed that the last paychecks for insulation work performed on the Project were issued
no later that January 2006. Plaintiffs, however, contended that work on the Project was still being
performed as late as March 19, 2006, and that Defendant willfully failed to pay overtime wages. Defendant
responded that the opt-in Plaintiffs’ claims were time-barred under both the two-year and the longer, three-
year limitations period that applied to willful FLSA violations because the Project ended in December 2005,
whereas, they opted-in only after the Court conditionally certified the class. Plaintiffs claimed that they
submitted evidence indicating that the opt-in Plaintiffs worked in the Project until at least March 19, 2006,
which made their claims timely. Alternatively, Plaintiffs requested that if the Court determined that the opt-
in Plaintiffs’ claims were time-barred then: (i) the applicable statute of limitations be equitably tolled; and/or
(ii) Defendant be equitably estopped from asserting its statute of limitations defense. Defendant contended
that although the opt-in Plaintiffs performed clean up work for the Project after the end in December 2005,
no employee of Defendant worked on any installation of insulation on that Project after that time.
Defendant contended that the certified class included only those individuals who fabricated insulation
materials or performed insulation or insulating work on the Project. Defendant also argued that Plaintiffs
were not entitled to equitable tolling of their claims because ignorance of the law alone was not sufficient to
warrant equitable tolling. Plaintiffs contended that under 29 C.F.R. § 516.6(a)(1), Defendant had an
obligation to preserve payroll records for at least three years, and Defendant had not been forthcoming with
timesheets, paychecks, and records concerning the work on the Project. Plaintiffs contended that
Defendant knew that employees were working overtime even after December 2005. The Court noted that
there was evidence that supported Plaintiffs’ contention. In response, Defendant argued that the work
performed after the Project’s end in December 2005 was simply clean up work, which included
demobilizing the equipment and conducting inventory of the left over materials. Defendant argued that the
employees performed work that was different from that performed by the class members. Plaintiffs, in
contrast, asserted that even if some of the opt-in Plaintiffs’ claims were time-barred by the statute of
limitations, equitable tolling was appropriate because employees were excusably unaware of the existence
of their injuries. In support of their argument, Plaintiffs submitted declarations of three opt-in Plaintiffs who
acknowledged that they were not being compensated for hours worked in excess of 40 hours per week, but
they feared that further action on their parts would result in loss of their jobs. The Court remarked that
given the evidence, it did not appear that they were excusably unaware of the existence of their claims, or
their injuries were inherently unknowable; rather they just failed to pursue their rights in a timely manner.
The Court ruled that Plaintiffs failed to meet their burden of establishing the propriety of equitable tolling,
and declined to toll the limitations period on those grounds. The opt-in Plaintiffs also claimed that their
causes of action were intentionally concealed from them because Defendant failed to post notices of the
FLSA’s wage provisions. The Court noted that Defendant was indeed required to post and keep posted a
notice explaining the FLSA in conspicuous places in every establishment where such employees were
employed so as to permit them to observe the notice. Plaintiffs cited City of Detroit v. Grinnell Corp., 495
F.2d 448, 461 (2d Cir. 1974), as support for their assertion that equitable tolling was appropriate when
Plaintiffs are unaware of their cause of action, and that the statute does not begin to run until Plaintiffs
either acquire actual knowledge of the facts that comprise their cause of action or should have acquired
such knowledge through the exercise of reasonable diligence after being apprised of sufficient facts to put
them on notice. The Court, however, found that the opt-in Plaintiffs knew that they were not receiving any
overtime pay, and that this knowledge constituted knowledge of facts triggering the accrual of a cause of
action. Accordingly, the Court granted Defendant’s motion for partial summary judgment with respect to
the claims of the opt-in Plaintiffs.
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In Re Bank Of America Wage & Hour Employment Litigation, 2010 U.S. Dist. LEXIS 111913 (D. Kan.
Oct. 20, 2010). Plaintiffs, a group of current and former employees, alleged that Bank of America, N.A.
and Bank of America Corporation (“BOA”) failed to pay them their earned wages and overtime
compensation in violation of the FLSA and various state laws. In one of several consolidated lawsuits,
Sonia Fortner and others filed an action against BOA in the U.S. District Court for the Southern District of
Texas, alleging that BOA violated overtime provisions of the FLSA. Defendants moved the Judicial Panel
on Multidistrict Litigation (“JPML”) for transfer of twelve actions, including the Fortner action, for
coordinated pretrial proceedings. On the same day, BOA filed in the Fortner action a motion to stay all
proceedings pending JPML’s resolution of the Defendants’ motion to transfer. The Court in Fortner granted
BOA’s motion to stay and also granted Plaintiffs’ motion to equitably toll the statute of limitations as of
October 19, 2009, the date Defendants filed an answer to the complaint, with such tolling to apply to all
Plaintiffs who had already filed opt-in consent forms and who may file opt-in consent forms after receiving
notification. On April 14, 2010, the JPML transferred ten actions to the U.S. District Court of Kansas for
consolidation with two pending actions for coordinated pretrial proceedings. Plaintiffs filed motion to apply
the Fortner order – regarding FLSA tolling or, in the alternative, to grant FLSA tolling – to all pending BOA
lawsuits. Plaintiffs argued that the Fortner tolling order was in effect for all FLSA class members and that,
under the law of the case doctrine, the Fortner order should continue to be enforced until Court-authorized
notice was issued or denied. Defendants argued that the tolling order expressly expired upon “notification
of the pendency of this lawsuit” – which Defendants interpreted as Court-authorized notice of the pendency
of the Fortner action which was pending in the U.S. Southern District of Texas. Id. at *13-14. The Court
examined the issue of whether the Fortner tolling order had any effect after the transfer of the Fortner
litigation. It rejected Defendants’ interpretation and concluded that the phrase “this lawsuit” simply referred
to the Fortner lawsuit, which still existed as a separate case, despite its transfer to the Court for
coordination with other cases for pre-trial purposes. Id. at *14. Because notice had not been issued in the
Fortner action, the tolling order entered in Fortner remained in effect. The Court recognized the Fortner
order as the law of the case because Plaintiffs acted reasonably in relying on that order (specifically, the
tolling it provided for the entire FLSA putative class) as a basis for not already having taken steps to notify
the putative class members of the multidistrict litigation. The Court stated that the Fortner order clearly
controlled the tolling issue with respect to Plaintiffs’ FLSA claims against Defendants. The Court found that
the statute of limitations periods for the FLSA claims of the putative class members against both
Defendants had been tolled through that date. Upon Plaintiffs’ request, the Court also considered whether
to toll the statute of limitations for the FLSA claims of the putative collective action members going forward.
Defendants contended that additional equitable tolling should be denied because Plaintiffs failed to
establish the requisite elements for equitable tolling. The Court determined that equitable tolling was
appropriate because Plaintiffs directed their resources and efforts to specific procedural and substantive
issues, and therefore it was unreasonable to expect that they would be pressing for early notification,
particularly when they were operating under the reasonable belief that the Fortner order tolled the
limitations period through the notice phase. The Court found that notification in this case had been
delayed, through no fault of Plaintiffs or their counsel, by the filing and processing of the motion to dismiss.
To determine whether and to what extent to toll the statute of limitations, the Court applied the flexible
standard used by the Sixth Circuit in Graham-Humphreys v. Memphis Brooks Museum of Art, Inc., 209
F.3d 552 (6th Cir. 2000), which considered various factors, including: (i) lack of notice of the filing
requirement; (ii) lack of constructive knowledge of the filing requirement; (iii) diligence in pursuing one’s
rights; (iv) absence of prejudice to Defendant; and (v) Plaintiffs’ reasonableness in remaining ignorant of
the particular legal requirement. With respect to the first, second and last factor, the Court ruled that
members of the FLSA putative class acted reasonably in believing that they were not in danger of losing
their claims to the statute of limitations by waiting to file an opt-in form until they received formal notice of
the lawsuit. The Court stated that a ruling now that provided otherwise would be detrimental to them, since
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they would find themselves worse off by having their case transferred to the JPML on Defendants’ motion.
In this regard, the Court referred to Burger v. Scott, 317 F.3d 1133 (10th Cir. 2003), which held that
equitable tolling may be applied where an order led a litigant to believe that he had done all that was
required under the circumstances. With respect to the third factor, the Court observed that the FLSA
putative class members could not be charged with lack of diligence in pursuing their claims because any
delay in filing their opt-in forms was reasonable based on the Fortner tolling order. Finally, the Court found
that Defendants failed to show any prejudice if the Court were to equitably toll the statute of limitations
through notice or an order denying the provision of notice. The Court concluded that in these specific
circumstances, equitably tolling the statute of limitations through the provision of Court-authorized notice or
an order denying the provision of notice was appropriate.

(xxx) Remedies In FLSA Collective Actions

Brown, et al. v. Wal-Mart Store, Inc., No. 09-CV-03339 (N.D. Cal. Oct. 19, 2010). Plaintiffs, a group of
cashier employees, brought a putative class action against Defendant for recovery of penalties under the
California Private Attorney General Act of 2004 (“PAGA”). Plaintiffs alleged that Defendant violated
California Labor Code § 1198 by failing to provide Plaintiffs and other class members with seats in violation
of Wage Order 7-2001, § 14(a), thereby employing staff under conditions of labor that were prohibited by
the applicable Wage Order. Plaintiffs’ theory of liability was that the Wage Order requires employers to
provide seating when it does not interfere with the performance of the employees’ duties. Defendant filed a
motion for judgment on the pleadings. Defendant contended that the PAGA penalties were unavailable to
Plaintiffs because California Labor Code § 1198 did not incorporate Wage Order 7-2001, § 14(a), the
regulation that requires employers to provide their employees with chairs when the nature of the work
reasonably permit seats. The Court noted that similar arguments were rejected in Murphy v. Target Corp.,
09-CV-1436 (S.D. Cal. 2009), Kilby v. CVS Pharmacy, 09-CV-2051 (S.D. Cal. 2009), and Currie-White v.
Blockbuster, Inc., 09-CV-2593 (N.D. Cal. 2009). The Court determined that an interpretation of § 1198 to
exclude Wage Order 7-2001, § 14(a) based on the fact that the order was phrased as an affirmative
obligation to provide seats, rather than a prohibition to fail to provide seats, would render § 1198
unmanageable and arbitrary. The Court thus concluded that § 1198 incorporates the entire Wage Order,
including Wage Order 7-2001, § 14(a), and not solely those portions of the Wage Order drafted in
prohibitory terms. Defendant next contended that § 2699(f) of the PAGA was intended as a “stop gap”
penalty and only provided a private right of recovery where no other civil penalty had been established for
that violation. Defendant thus contended that the PAGA was unavailable where Wage Order 7-2001, § 20
established a civil penalty for violations of the order, including violations of § 14(a). The Court noted that
the PAGA provides a private right of action for an aggrieved employee in two instances, including: (i) when
the Labor Code provides for a civil penalty, a private right of action is available for a Plaintiff who properly
follows the procedures outlined in Labor Code § 2699.3(a)(2)(A); and (ii) when the Labor Code had not
specifically provided for a civil penalty, a Plaintiff may recover a default civil penalty under Labor Code
§ 2699(f). The Court noted that the legislative intent behind the adoption of the PAGA – to expand the
private enforcement of the Labor Code during a time of budget cuts – would be frustrated if an inapplicable
civil remedy provision could render the PAGA’s penalties unavailable. The Court also reasoned that Wage
Order 7-2001, § 20 only provided for penalties based on the number of “underpaid” employees and thus,
civil penalties would be completely unavailable for the large swath of Wage Order 7-2001 that did not
involve wages. In addition, the Court observed that Order 7-2001, § 20 which begins section (A) with the
phrase, “in addition to any other civil penalties,” demonstrated an intent that the penalties provided were
not to be construed as all inclusive. Id. at 7. The Court thus found that the penalties provided in § 20 of
the Wage Order were not specifically provided as penalties for violations of Wage Order 7-2001, § 14(a),
and, therefore, did not preclude an action for the PAGA’s penalties under § 2699(f). Accordingly, the Court
concluded that Plaintiffs might state a claim under the PAGA for violations of Wage Order 7-2001, § 14(a)
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and, therefore, Labor Code § 1198. Defendant, in alternative, also moved to stay the proceedings pending
the appeal of Bright v. 99¢ Only Stores, No. BC415527 (Los Angeles Super. Ct. Oct. 15, 2009), a California
state court decision interpreting whether California Labor Code § 1198 incorporates Wage Order 7-2001,
§ 14(a). Bright interpreted California Labor Code § 1198 to only incorporate those portions of the Wage
Order that were prohibitive; Bright found that Wage Order 7-2001, § 14(a) did not serve the prohibitory
function necessary to give rise to a § 1198 violation and thus, an employer not providing seats to their
employees in violation of Wage Order 7-2001, § 14(a) would not also be in violation of California Labor
Code § 1198. Because the Court’s interpretations on the issue coincided with other federal rulings, the
Court concluded that a stay pending the California Appeal Court’s decision in Bright was unnecessary.

Ventura, et al. v. Bebo Foods, Inc., 2010 U.S. Dist. LEXIS 127655 (D.D.C. Dec. 3, 2010). Plaintiffs, a
group of restaurant employees, brought an action against Defendants alleging violations of the FLSA, the
District of Columbia Wage Payment and Collection Law (“DCWPCL”), and the Equal Pay Act (“EPA”).
Defendants employed Plaintiffs in various capacities at its restaurants for various periods from 1993 to
2008. Plaintiffs contended that Defendants consistently failed to abide by their duties under the federal and
District of Columbia wage & hour laws, rarely paid their employees on time, and engaged in a persistent
and widespread practice of issuing checks without signatures, issuing post-dated checks, and issuing
checks despite insufficient funds in Defendants’ account. Plaintiffs ceased cashing paychecks at their own
banks because the checks often bounced, and when Defendants did pay their employees, the pay stubs
did not indicate the correct number of hours worked. Furthermore, Defendants failed to pay overtime
wages to employees who almost always worked more than 40 hours per week. In addition, tipped-
employees took home approximately $150 to $200 in cash tips per week, but Defendants withheld
significant portions of employees’ credit card tips. Although Defendants implemented a system where they
paid all credit card tips in cash, few restaurant patrons paid with cash and Defendants did not keep enough
cash on hand to pay all of the credit card tips after each shift. Defendants made periodic payments of the
credit card tips owed to their employees, but they owed several employees thousands of dollars at a time.
The Court also had previously granted summary judgment to Plaintiffs, finding that Defendants did not
maintain proper payroll records pursuant to 29 U.S.C. § 211(c), and that Plaintiffs’ estimations of hours
they worked were reliable and supported by sufficient evidence. The Court had found all Defendants liable
for violations of the FLSA, DCWPCL, and EPA. In this order, the Court awarded Plaintiffs $526,893.16 in
damages. To determine the wages that Defendants paid Plaintiffs, the Court held two evidentiary hearings,
with specific instructions requiring Plaintiffs to present an approximation of the damages that took into
account the wages they received through bank records, pay stubs, paychecks, or supplemental affidavits.
However, Plaintiffs offered no estimate of the wages that Defendants paid them, which resulted in the
Court analyzing the record to determine the wages by just and reasonable interference. The Court based
its determination on the named Plaintiffs’ paystubs over a two week period. Accordingly, the Court
awarded the overtime rate minus the regular pay rate that Defendants paid them, for each overtime hour
that they worked. The Court noted that DCWPCL requires employers to pay their employees at least twice
during each calendar month, and on regular paydays. The Court noted that the stipulations regarding
outstanding wages in Plaintiffs’ affidavits represented some combination of unpaid tips and wages. The
Court found that the paychecks Plaintiffs submitted represented unpaid wages because they were not
signed by Defendants and could not be cashed. Nothing in the record indicated that Defendants reissued
checks or otherwise remedied the paychecks’ deficiencies. The Court remarked that where it could award
unpaid wages – represented in paychecks that could not be cashed – it would award Plaintiffs the hourly
rate Defendants paid them for each hour they estimated working during the respective pay period. As both
the FLSA and the DCWPCL had liquidated damages remedies that applied in this case, the Court awarded
liquidated damages to Plaintiffs because Defendants offered no explanation as to why the Court should not
award liquidated damages. However, the Court denied Plaintiffs’ claims for pre-judgment interest and
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consequential damages, explaining that the remedies provided in the FLSA and DCWPCL were exclusive.
Finally, the Court awarded $127,765.25 in attorneys’ fees to Plaintiffs.

(xxxi) Status Of Opt-Ins In FLSA Collective Actions

Bamgbose, et al. v. Delta-T Group, Inc., 2010 U.S. Dist. LEXIS 65586 (E.D. Pa. June 30, 2010).
Plaintiff brought an FLSA collective action alleging that Defendant misclassified its health care workers as
independent contractors rather than employees. Earlier, the Court had denied Plaintiff’s motion for
conditional certification without prejudice because he failed to make a “modest factual showing” that the
putative class of healthcare workers was similarly-situated to him. Id. at *3. Although Defendant classified
all of the healthcare workers as independent contractors, and the workers shared certain similarities, the
Court remarked that the record did not demonstrate that the evaluation of the healthcare workers’
employee status would be possible on a collective basis; rather, Plaintiff admitted that the potential class
members had diverse experiences based on their relationships with Defendant. In denying the motion, the
Court addressed Plaintiff’s argument regarding sub-classes, stating that if sub-classes become appropriate
after completion of discovery, Plaintiff might renew his motion for conditional certification and propose sub-
classes later in the litigation. Defendant then filed a motion to dismiss over 90 workers who had opted-in to
the lawsuit. Two days later, Defendant served Plaintiff with an offer of judgment pursuant to Rule 68.
Subsequently, Plaintiff filed a motion to amend the complaint to add a named Plaintiff and three additional
Defendants, including the owners of Defendant and its affiliates. Thereafter, Defendant filed its motion to
dismiss for lack of subject matter jurisdiction. The Court denied Defendant’s motions and granted Plaintiff’s
motion to amend. First, the Court observed that it could dismiss opt-ins only when it denied conditional
certification with prejudice or decertified a class, and proceeded with the individual claims of the named
Plaintiff. The Court found that neither situation was present here as it had denied the motion for conditional
certification without prejudice. The Court also observed that judicial economies favored maintaining the
opt-ins in this action, and relied on Hoffman-La Roche, Inc. v. Sperling., 493 U.S. 165, 170 (1989), which
authorized the Court to manage the process of joining multiple parties. Applying Hoffman-La Roche, the
Court remarked that if the opt-ins were dismissed, they would file individual lawsuits, which would require
individual conferences and orders for case management. The Court stated that to manage the joining of
multiple parties to this action, the Court would maintain the opt-ins until Plaintiff articulated a sub-class,
and, at that point, the Court would dismiss the opt-ins who did not meet the sub-class definition. Defendant
argued that because the Court denied conditional certification, its offer of judgment made Plaintiff’s
collective action claim moot. Disagreeing with Defendant, the Court found that Defendant’s offer of
judgment did not moot Plaintiff’s collective action claim because it denied certification without prejudice,
had not dismissed opt-ins, and the Plaintiff was yet to be given an opportunity to renew his motion for
conditional certification. Id. at *17-18. Thus, the Court denied Defendant’s motion. Finally, Plaintiff
explained that he moved to amend his complaint so as to renew his motion for collective action certification
because Defendant’s Rule 68 offer of judgment disposed of his individual claim. The Court agreed, and
granted Plaintiff’s motion to amend, holding that Plaintiff met the requirements of Rule 15 and 20.

Hart, et al. v. Rick’s Cabaret International Inc., Case No. 09-CV-3043 (S.D.N.Y. Dec. 23, 2010).
Plaintiffs, a group of exotic dancers, sued Defendants under the FLSA and the New York Labor Law
claiming violations of federal and state laws in connection with their work at an adult club. Defendants
asserted that Plaintiffs were independent contractors, and therefore not entitled to overtime. The Court
granted Plaintiffs’ motion for conditional collective action certification, and 53 previous and present workers
opted-in to the litigation. Defendants sought written discovery from each of the opt-ins. Plaintiffs objected
and asserted that any discovery as to opt-ins should be deferred. The Magistrate Judge determined that
Defendants were entitled “to individualized discovery” from the opt-ins, since the collective action was only
“preliminarily approved and such discovery is relevant to the question” of whether Plaintiffs “are similarly-
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situated, and, therefore, whether the collective action should be maintained.” Id. at 1. The Magistrate Judge
ruled, however, that allowing “extensive individualized discovery” of all opt-ins “could be burdensome and
would destroy the usefulness of a collective action.” Id. at 2. For this reason, the Magistrate Judge
determined that the better course of action would be impose limits on the number of opt-ins from whom
discovery could be sought, so as to allow for “a significant sampling” of opt-ins. Id. The Magistrate Judge
ruled that with 2 named Plaintiffs and 53 opt-ins, it would be “unduly burdensome and expensive to permit
extensive documentary discovery and depositions…” Id. For this reason, the Magistrate Judge ordered the
parties to meet and confer in an effort to reach agreement “on a statistically adequate sample and/or on the
most efficient means of producing the relevant and necessary discovery.” Id. at 3.

In Re Tyson Foods, Inc., FLSA Litigation, 2010 U.S. Dist. LEXIS 79712 (M.D. Ga. Aug. 5, 2010).
Plaintiffs, a group of current or former hourly chicken processing employees, brought an FLSA collective
action against Defendant, alleging non-payment of wages for all hours worked. Pursuant to Defendant’s
agreement to conditional certification of an opt-in class, potential opt-in Plaintiffs received notices and a
number of individuals filed consents to join the action. Defendant contended that twelve of the opt-in
Plaintiffs failed to disclose their FLSA claims against Defendant during bankruptcy proceedings and their
claims were thus barred by the doctrine of judicial estoppel; Defendant moved for partial summary
judgment on the basis of judicial estoppel. The Court found that Plaintiffs could not seriously dispute the
fact that they had knowledge of their FLSA claims as of the date they filed for bankruptcy. Plaintiffs were
notified that they might get money if Plaintiffs won the FLSA lawsuit or receive a settlement if they
consented to become an opt-in Plaintiff in an action against Defendant under the FLSA. The Court framed
the question as whether Plaintiffs had a motive for concealment. The Court found that Plaintiff Flowers had
a motive to conceal his FLSA claim from the Bankruptcy Court because when Flowers petitioned for a
conversion to Chapter 7 and received a discharge of his debts, the Bankruptcy Court accepted his position
that Flowers had no additional contingent assets, such as his FLSA claim. The Court therefore concluded
that there was sufficient evidence to show intentional manipulation by Plaintiff Flowers because Flowers
had not pointed to any evidence that would rebut such an inference. As to Plaintiffs Walton, Williams, and
Wilson, the Court also found that they had a motive to conceal assets because each made affirmative
representations to the Bankruptcy Court when they filed their bankruptcy petitions and failed to disclose
their FLSA claims. The Court thus concluded that judicial estoppel should be applied to their FLSA claims
too. The Court determined that the remaining opt-in Plaintiffs – Bogans, Carter, Duncan, Hawkins,
Humphries, Marcus, and Perry – had a motive to conceal assets although they filed for bankruptcy before
opting-in to the FLSA action. The Court cited to the fact that none of them disclosed the FLSA action to the
Bankruptcy Court when they later opted-in to the FLSA action. The Court remarked that hiding of assets
affect the amount to be discounted and repaid in bankruptcy proceedings. The Court specifically found that
Plaintiffs Carter and Duncan had additional motives to conceal their FLSA claims because they had fallen
behind on their payments to the Bankruptcy Trustee and there were legitimate questions about repayment
at the time when they failed to disclose their FLSA claims. The Court concluded that such evidence was
sufficient to create an inference of intentional manipulation by Plaintiffs and they failed to rebut the
inference. Although Plaintiffs argued that their FLSA claims were insignificant to their bankruptcies
because the potential recovery in FLSA claim was worth less than the available exemptions, the Court
observed that the application of judicial estoppel did not require that the non-disclosure must lead to a
different result in the bankruptcy proceeding. The Court also noted that the motive to conceal stems from
the possibility of defrauding the judicial system and not from any actual fraudulent result. The Court thus
concluded that because Plaintiffs Bogans, Carter, and Humphries never disclosed their claims in
bankruptcy, they potentially defrauded the Bankruptcy Court. Finally, Plaintiffs Marcus and Perry argued
that they had each completed their Chapter 13 plan payments and received a discharge from the
Bankruptcy Court. The Court, however, reasoned that full monetary repayment does not necessarily
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preclude a finding of a motive to conceal, as the hiding of assets not only affect the amount to be
discounted and repaid but also affect a debtor’s payment schedule.

McLean, et al. v. CVS Pharmacy, Inc., 2010 U.S. Dist. LEXIS 99934 (D. Conn. Sept. 21, 2010).
Plaintiffs, a group of assistant store managers (“ASMs”) employed by Defendant, brought a collective
action under the FLSA alleging failure to pay overtime wages. Plaintiffs brought a motion to add three
individuals as named Plaintiffs. The Court observed that Plaintiffs’ motion was not untimely because the
dispositive motion deadline and trial ready dates had not been set and Plaintiffs filed their motion before
substantive, case-dispositive proceedings. The Court found that Defendant could not claim bad faith
because Defendant had known, since the outset of the case, the legal and general factual basis of the
claims and that Plaintiffs had sought to add additional parties. The Court also determined that Plaintiffs
were not dilatory because there was nothing on the record to show that Plaintiffs could have determined
earlier that there was a sufficient practice to sustain a collective action. The Court likewise found that
Defendant failed to show that, after having had a sufficient opportunity to conduct discovery, Plaintiffs
repeatedly failed to cure deficiencies by amendments previously allowed to identify the proper Plaintiffs to
this action. The Court also found that Defendant was not unduly prejudiced by the narrowing of the class
of Plaintiffs by virtue of the Court’s allowance of the amendment. For these reasons, the Court concluded
that Plaintiffs’ motion to add three individuals as named Plaintiffs satisfied the requirements of Rule 15(a).
As to Plaintiffs’ motion for joinder, the Court found that Plaintiffs satisfied the first requirement of Rule 20,
which provides for the permissive joinder of parties by seeking to join Plaintiffs whose claims arose out of
the same series of transactions or occurrences, i.e., Defendant’s assignment of duties to and
characterization of Plaintiffs as ASMs in the execution of corporate policy and procedure. Plaintiffs showed
that they all worked for Defendant as ASMs and were subjected to the same corporate-wide store
operations manual and operating policies, including the same ASM job description. The Court determined
that Plaintiffs also satisfied the second requirement of Rule 20 because all proposed Plaintiffs claimed
misclassification and deprivation of overtime pay by operation of the corporate-wide policies. Defendant
also opposed Plaintiffs’ motion to amend the complaint, to remove references to a FLSA collective action,
by arguing that Plaintiffs should be bound to their strategic decision to file a collective action under the
FLSA. The Court disagreed with Defendant, finding that Plaintiffs could not be said to have made an
irretractable strategic decision prior to discovery, particularly, when the parties recognized that designation
as a collective action required an order of the Court. Regarding Defendant’s cross-motion to dismiss the
proposed additional Plaintiffs, whom Defendant referred to as “opt-ins,” the Court held that since it had not
approved or certified a collective action, there was no collective action into which the proposed Plaintiffs
could opt-in. Id. at *12. Defendant submitted that the parties engaged in discovery to ascertain the
sustainability of a collective action and, just months before filing motions, the original Plaintiff requested
Defendant’s consent to add Plaintiffs to her individual action; therefore, Defendant claimed prejudice due to
delay, arguing that Plaintiffs failed to ascertain whether they would proceed as an individual or collective
action. The Court was not persuaded that Plaintiffs’ delay in filing their motion, after the Defendant
declined to consent, was undue or dilatory, particularly because it was prior to the deadline proposed by
the parties and set by the Court. Therefore, the Court denied Defendant’s motion to dismiss the “opt-ins”
without prejudice.

Schaefer-Larose, et al. v. Eli Lilly & Co., 2010 U.S. Dist. LEXIS 105376 (S.D. Ind. Sept. 29, 2010).
Plaintiffs, a group of pharmaceutical sales representatives, filed a collective action alleging that Defendant
wrongly classified them as exempt under the FLSA. Defendant brought a motion for summary judgment,
arguing that Plaintiffs came within the outside salesperson and administrative exemptions to the overtime
pay provisions. The Court granted the motion. Plaintiffs subsequently moved for reconsideration. The
Court rejected Plaintiffs’ reliance on recent case law, refusing to be persuaded by non-binding precedent,
and finding no manifest error of law or fact in its previous order. At the same time, the Court declined to
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address the issue of decertification. Because the evidence pertaining to Plaintiffs’ individual duties and
responsibilities were limited to depositions and sworn declarations, and further discovery regarding matters
pertaining to decertification was still on-going, the Court concluded that a ruling on decertification of the
collective action would be premature. Finally, the Court overruled Plaintiffs’ objections to the Magistrate
Judge’s order requiring the parties to select a sample of approximately fifty-five of the opt-in Plaintiffs, with
half of the sample being selected by Plaintiffs and the other half chosen by Defendant. The Court opined
that the risk of potential bias in the chosen selection method was tempered by the fact that each party had
the opportunity to select half of the opt-in Plaintiffs that would comprise the sample. The Court also found
that the Magistrate Judge’s decision to have a sample size consisting of approximately fifty-five opt-ins,
instead of the smaller sample size proposed by Plaintiffs, was neither erroneous nor contrary to law
because no case law cited by Plaintiffs suggested the requirement of a small sample or placed an outer
boundary on sample size.

Taylor, et al. v. Pittsburgh Mercy Health System, Inc., et al., 2010 U.S. Dist. LEXIS 109811 (W.D. Pa.
Oct. 15, 2010). Plaintiffs, a group of current and former employees of Defendants, brought a collective
action alleging that Defendants violated the FLSA by operating a meal break policy that automatically
deducted 30-minute meal breaks from workers’ pay once their shift reached five hours, regardless of
whether they took the break. Defendants filed a motion for summary judgment, which the Court granted in
part and denied in part. Defendants requested summary judgment against 108 opt-ins, alleging that they
were not employed with Defendants during the relevant liability period. The Court agreed, observing that
Defendants’ affidavits demonstrated that numerous opt-ins were not employed with Defendants during the
relevant time frame. The Court noted that 44 of the 108 opt-ins had filed affidavits indicating that they
worked for Defendants either before or after the collective action period. Plaintiffs argued that Defendants’
affidavits contained impermissible hearsay because the affidavits purportedly claimed that the relevant opt-
ins were not employed by Defendants. However, the Court found that Defendants’ affidavits indicated that
their historical computer data had no record of certain opt-ins, and that, if those opt-ins had been employed
by Defendants, their employment would have been reflected in the data. Thus, the Court determined that
Plaintiffs failed to establish that Defendants’ affidavits contained hearsay, and that even if they did,
Plaintiffs failed to demonstrate the inapplicability of the business records exception in Rules 803(6) and
803(7). The Court also noted that it would be practically impossible for Defendants to submit, with the
affidavits, the data supporting their affiants’ conclusions. Therefore, the Court denied summary judgment
regarding the 44 opt-ins who submitted affidavits, and granted summary judgment regarding the 64 opt-ins
who failed to submit affidavits. Defendants also requested the dismissal of 12 opt-ins who failed to
respond to their discovery questionnaire. The Court ordered that the 12 opt-ins would be dismissed, with
prejudice, if they did not complete the discovery questionnaire within fifteen days of the order.

(xxxii) Joint Employer Issues In FLSA Collective Actions

Deras, et al. v. Verizon Maryland, Inc., 2010 U.S. Dist. LEXIS 77249 (D. Md. July 30, 2010). Plaintiffs, a
group of laborers hired by Defendant Armando Maldonado to install underground fiber optic cables and to
perform related tasks on behalf of Defendant Verizon and the other Defendants, brought an action alleging
that Defendants failed to compensate them in violation of the FLSA and the Maryland Wage & Hour Law
(“MWHL”). The Court granted in part and denied in part Defendants’ motion to dismiss. Defendants
contended that Plaintiffs’ claims must be dismissed because the facts alleged in the amended complaint
failed to show the possibility of any employment relationship under which Verizon could be held liable.
Plaintiffs argued that Defendants operated as a “joint and integrated employer,” particularly in light of the
remedial purpose of the FLSA. Id. at *9. Defendants urged the Court to consider the four-factor test set
forth in Bonnette v. California Health & Welfare Agency, 704 F.2d 1465, 1469-70 (9th Cir. 1983), and
consider whether Defendants: (i) had the power to hire and fire the employees; (ii) supervised and
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controlled employees’ work schedules or conditions of employment; (iii) determined the rate and method of
payment; and (iv) maintained employment records. The Court disagreed and stated that as in Schultz v.
Capital International Security, Inc., 466 F.3d 298, 304 (4th Cir. 2006), Plaintiffs’ allegations appeared to fall
squarely within the third example provided by the implementing regulation, 29 C.F.R. § 791.2(b). Under
§ 791.2(b), the Court found that Plaintiffs’ work “simultaneously benefited” Defendant Verizon and
Defendant Maldonado, that these Defendants were “not completely disassociated” with respect to Plaintiffs’
employment, and that Defendants could be “deemed to share control” of Plaintiffs, either “directly or
indirectly, by reason of the fact that Verizon controlled the other employer, [Maldonado].” Id. at *16. Thus,
the Court ruled that the “economic realities” of the case clearly suggested that Maldonado – and/or Utilities
Maldonado – qualified as Plaintiffs’ “employer” as that term is defined by the FLSA. Id. at *15. The Court
distinguished Quinteros v. Sparkle Cleaning, Inc., 532 F. Supp. 2d 762, 768 (D. Md. 2008), upon which
Defendants relied heavily, stating that, unlike Quinteros, Plaintiffs here were hired for the sole purpose of
laying Verizon’s fiber optic cable network, they worked exclusively on Verizon worksites, and there were no
allegations suggesting that they exercised the kind of independent control enjoyed by Plaintiffs in
Quinteros. The Court observed that although Plaintiffs had not set forth sufficient facts to establish that
Verizon participated in the decision to hire them, Plaintiffs’ case appeared to be materially indistinguishable
from Mendoza. The Court ruled that Plaintiffs alleged facts sufficient to show that Verizon may have been
Plaintiffs’ joint employer under the FLSA and the MWHL. The Court, however, granted Verizon’s motion to
dismiss the FLSA and the MWHL claims. Verizon’s motion to dismiss the Maryland Wage Payment and
Collection Law claim was granted because there were no specific allegations that Verizon was in anyway
involved in paying Plaintiffs or withholding their wages. In addition, the Court found that, insofar as it found
that Verizon was not responsible for paying Plaintiffs’ wages, it followed logically that Plaintiffs’ claim for
unjust enrichment also could not prevail.

Jacobson, et al. v. Comcast Corp., 2010 U.S. Dist. LEXIS 102834 (D. Md. Sept. 28, 2010). Plaintiffs, a
group of cable technicians, brought a collective action seeking overtime wage payments under the FLSA,
against Plaintiffs’ employer, and Comcast, which contracted with Plaintiffs’ employer to provide technicians
to install equipment. Comcast filed a motion for summary judgment, contending that it was not a joint
employer under the FLSA, and therefore not liable to Plaintiffs. The Court granted Defendant’s motion for
summary judgment. The Court stated that to determine whether an entity was a joint employer, it must
take into account the real economic relationship between the employee, employer, and putative joint
employer. Because there is no mechanical test to evaluate the economic reality, the Court relied upon the
factors outlined in Bonnette v. California Health and Welfare Agency, 704 F.2d 1469 (9th Cir. 1983), which
include: (i) authority to hire and fire employees; (ii) authority to supervise and control work schedules or
employment conditions; (iii) authority to determine the rate and methods of payment; and (iv) maintenance
of employment records. The Court found that Defendant did not have authority to hire or fire employees.
Although Defendant set standards and required background checks on any technicians hired, Defendant’s
exercise of power over hiring or firing of Plaintiffs was only in the context of quality control. Further, the
Court noted that Plaintiffs’ employer was free to hire whomever it wanted within the guidelines set by
Defendant. The Court further found that Plaintiffs’ employer was not under the control of Defendant. The
Court reasoned that Defendant had no control over the schedule and conditions of employment, and
Defendant’s exercise of supervision over Plaintiffs was more akin to a supervisor and independent
contractor relationship. Additionally, the Court reasoned that Defendant had no control over the day-to-day
management of Plaintiffs and did not dictate human resource policies applicable to Plaintiffs. The Court
rejected Plaintiffs’ argument that Defendant had authority over the overall pay structure because it paid on
a per service basis. The Court found that Defendant did not issue Plaintiffs’ paychecks or pay stubs, nor
did Plaintiffs submit pay records or timesheets to Defendant. Finally, the Court found that the retention of
records was only an extension of Defendant’s control procedures through which it ensured that Plaintiffs
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were fit to enter customer’s homes. The Court stated that there was no evidence to indicate that the
maintenance of such records was used to control Plaintiffs’ day-to day employment, or that Defendant
retained records for any purpose beyond quality control. Accordingly, the Court held that Defendant was
not a joint employer within the meaning of the FLSA based on the four factors set forth in Bonnette. The
Court then considered the three additional factors suggested in Zheng v. Liberty Apparel Co., 355 F.3d 72
(2d Cir. 2003). With respect to the first factor of whether Defendant’s premises or equipment were used for
Plaintiffs’ work, the Court found that Defendant did not provide technicians with uniforms, vehicles, or other
tools and did not own the premises out of which the technicians worked. Second, relative to the issue of
whether Plaintiffs were part of a business organization that could shift as a unit from one putative joint
employer to another, the Court observed that although the employer of Plaintiffs contracted primarily with
Defendant, it was a perfectly legitimate sub-contracting relationship. Finally, as to whether the contract
responsibilities could be transferred to Defendant without material changes, the Court observed that
Plaintiffs only worked for Defendant to the extent their employer was hired to do so, which weighed against
a joint employer relationship. Accordingly, the Court concluded that the Zheng factors also failed to
establish that Defendant was Plaintiffs’ joint employer. Thus, the Court granted Defendant’s motion for
summary judgment.

Rodriguez, et al. v. SGLC, Inc., et al., 2010 U.S. Dist. LEXIS 74466 (E.D. Cal. July 23, 2010). Plaintiffs,
a group of Mexican citizens admitted to the United States on temporary work visas, sought damages for
unpaid wages, breach of contract, violation of California labor and housing laws, unfair competition, and
fraud. Defendants filed a motion to dismiss Plaintiffs’ complaint for failure to meet the pleading
requirements, or in the alternative, a motion to strike and sever portions of the complaint and a motion for a
more definite statement. The Court denied all of the motions. The Court found that efficiency and fairness
could not be served by demanding a more specific pleading because “a complaint that alleged separate
violations on behalf of each of the 44 Plaintiffs would be dense, overlong, and unwieldy and would not
facilitate a clear presentation.” Id. at *11. Further, the Court reasoned that Plaintiffs pled specific facts
against Defendant, Vino Farms, as to housing conditions and the quality of the workers’ meals, and thus
the Court rejected Defendants’ argument that Plaintiffs failed to allege facts indicating that Defendants
were joint employers of Plaintiffs. Rule 20(a) allows Plaintiffs to join Defendants “if any right to relief is
asserted against them jointly, severally, or arises out of the same transaction, occurrence, or series of
transactions or occurrences, and any question of law or fact common to all Defendants will arise in the
action.” Id. at *16-17. The Court found that Defendants participated in recruiting and hiring Plaintiffs;
controlled Plaintiffs’ work schedules, number of hours worked, and rates of pay; supervised Plaintiffs at the
worksites; and set their work schedules and locations. Further, the Court found that questions of fact
regarding hours promised and wages rates were common to all Defendants. Thus, the Court concluded
that Plaintiffs alleged sufficient facts to establish a joint employer relationship. Accordingly, the Court
denied Defendants’ motion to dismiss, strike, sever, and for a more definite statement based on the
adequacy of Plaintiffs’ complaint.

Zheng, et al. v. Liberty Apparel Co., 617 F.3d 182 (2d Cir. 2010). Plaintiffs, a group of garment workers,
sued Defendants for violations of the FLSA and the New York Labor Law (“NYLL”). Plaintiffs were directly
employed by Lai Huen Yam (“Yam”), who had entered into a business relationship with Liberty Apparel
Co., wherein Liberty delivered partially-finished clothes to Yam and Plaintiffs finished the clothes, subject to
quality control by Liberty. Plaintiffs initially brought the action against Yam and Liberty as Defendants, but
they later voluntarily dismissed their claims against Yam. After a jury trial, which determined that Liberty
acted as a joint employer of Plaintiffs for purposes of the FLSA and the NYLL, and were liable for unpaid
and underpaid wages, the District Court entered a judgment. On appeal, Liberty contended that the District
Court – rather than the jury – should have determined the ultimate legal question of whether Liberty was
Plaintiffs’ joint employer with Yam. The Second Circuit concluded that the District Court properly submitted
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the joint employment issue to the jury. The Second Circuit observed that whether Liberty was Plaintiffs’
joint employer was a mixed question of law and fact. As such, the jury’s role was to apply the facts bearing
on the multi-factor joint employment inquiry to the legal definition of “joint employer,” as that term had been
properly defined by the District Court in the jury charge. Id. at 183. Liberty argued that the District Court
should have provided a special verdict form so that the jury could have detailed its factual findings
regarding the various joint employment factors, so that the District Court could then have applied those
findings to make the final determination as to joint employment. The Second Circuit disagreed, noting that
such a rule would have distorted the jury’s proper role of applying law to fact. Finally, the Second Circuit
noted that Liberty’s reliance on the language in Zheng v. Liberty Apparel Co., 355 F.3d 61, 64 (2d Cir.
2003), was misplaced. The Second Circuit explained that the previous decision in Zheng recognized that
the joint employment question was a mixed issue of law and fact and that it contemplated de novo review
of a joint employment determination only in the context of summary judgment, not a jury trial.

(xxxiii) Application Of The “First Filed” Doctrine in FLSA Collective Actions

Adoma, et al. v. University Of Phoenix, Inc., 2010 U.S. Dist. LEXIS 96388 (E.D. Cal. Aug. 31, 2010).
Plaintiffs, a group of enrollment counselors for University of Phoenix and its parent company, the Apollo
Group Inc., brought a class action seeking off-the-clock unpaid overtime wages under the FLSA and the
California Labor Code. Plaintiffs alleged that Defendants maintained two computer systems (“dual
bookkeeping”) regarding enrollment counselors’ work; one system tracked the counselors’ availability for
taking enrollment calls and another was used to track overtime hours worked. The overtime work recorded
by the former system was not recorded by the latter system; thus, Plaintiffs claimed recovery for off-the-
clock unpaid overtime. Id. at *2-3. Plaintiffs filed a motion for conditional certification of an FLSA collective
action, and class certification of their state law claims. The Court declined to exercise jurisdiction over the
FLSA claims based on the first-to-file rule, and transferred the claims to the U.S. District Court for the
Eastern District of Pennsylvania, where a similar FLSA action was pending against Defendants entitled
Sabol v. The University of Phoenix, 2010 U.S. Dist. LEXIS 47145 (E.D. Pa. May 12, 2010). Earlier, the
Court had denied Defendants’ motion to dismiss under the first-to-file rule because at that time, no FLSA
collective action had been certified in Sabol, and it was unclear whether Sabol would extend to the
California-based Plaintiffs. Subsequently, Sabol certified a nationwide collective action, wherein Plaintiffs
indicated an intent to proceed with the “dual bookkeeping” theory advanced in this case. The Sabol
collective action encompassed all Plaintiffs potentially having claims under either the off-the-clock or
“educational benefit” (a claim for failure to calculate the “regular rate”) theories. Id. Thus, the Court found
that the claim in the current action fell into the Sabol collective definition. Further, although the Court
agreed that potential California-based collective action members were entitled to eleven weeks of tolling of
the statue of limitations due to stipulations entered into by the parties in this action, it remarked that it was
unclear how tolling for the California-based Plaintiffs could not be granted in Sabol. The Court opined that
there would be no additional barrier for individualized damage calculations including the eleven weeks of
tolling for the damages calculations applicable to the California-based Plaintiffs. The Court found that
because the notices to putative class members in Sabol were not yet sent out; sending a notice containing
different dates to California-based employees would not be difficult. Accordingly, the Court declined to
exercise jurisdiction over Plaintiffs’ FLSA claims. Because the order transferring the FLSA claims to Sabol
disposed of all federal claims and the complaint only asserted supplemental jurisdiction as a basis for
Court’s jurisdiction over state law claims, the Court found that supplemental jurisdiction was not a sufficient
basis to retain the state law claims.

Alvarez, et al. v. Gold Belt, LLC, 2010 U.S. Dist. LEXIS 19271 (D.N.J. Mar. 4, 2010). Plaintiff, a “Citizen
on Battlefield” role-player for the Unites States military, brought an action alleging Defendant did not pay
overtime compensation in accordance with the FLSA, the New Jersey Wage & Hour Law (“NJWHL”), and
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New Jersey common law. Earlier, in considering Defendants’ motion to dismiss Plaintiff’s complaint, and
Plaintiff’s motion to file an amended complaint, the Court referred to Manning v. Gold Belt Falcon, LLC,
2010 U.S. Dist. LEXIS 7857 (D.N.J. Feb. 1, 2010), which denied without prejudice the parties’ motions,
pending resolution of the collective action certification order at issue in that case. Plaintiff then filed motion
for reconsideration and motion to consolidate with the Manning case. Defendants subsequently filed
another partial motion to dismiss. The Court denied Plaintiff’s motion and granted Defendants’ partial
motion. Plaintiff moved for reconsideration and asked the Court to reverse the decision to defer to
Manning pursuant to the principles of the first-filed rule and law of the case doctrine. In support of his
motion to consolidate, Plaintiff argued that his case and Manning were essentially identical and if they
proceeded separately, it would result in a waste of judicial resources and cause delays, expense,
confusion, or prejudice. The Court stated that Plaintiff’s argument did not serve as a basis for
reconsideration because it was exactly due to these concerns that this Court had earlier declined to rule on
Plaintiff’s motions. Regarding Plaintiff’s request to reconsider the Court’s denial of class certification, the
Court stated that it never rendered a decision as to certification and had only deferred consideration of that
motion pending review and determination of that issue. Accordingly, the Court denied Plaintiff’s motion for
reconsideration because Plaintiff failed to demonstrate: (i) an intervening change in the controlling law; (ii)
the availability of new evidence that was not available when the Court granted the motion for summary
judgment; or (iii) the need to correct a clear error of law or fact or to prevent manifest injustice. Manning
denied Plaintiff’s joint request for consolidation since permitting consolidation would allow the action to
proceed intact without the certification issue having been determined, which would be in direct
contravention of the Court’s earlier order, and as consolidation would create the possibility of two separate
actions both requesting collective action certification, which would defeat the very purpose behind
collective actions. The Court noted that in its earlier order, it raised that same concern, and indicated that if
Manning were certified, Plaintiff in this case could join that collective action, or opt-out and proceed with
this case individually. Consequently, the Court declined to consolidate this case with Manning.

Medlock, et al. v. HMS Host USA, Inc., 2010 U.S. Dist. LEXIS 133143 (E.D. Cal. Dec. 16, 2010).
Plaintiff, an administrative clerk and Human Resources assistant, brought a class action against
Defendants Host International, Inc. (“Host International”) and HMS Host USA, Inc. (“HMS”) alleging unpaid
wage claims. Another class action, filed by Plaintiffs Cesar Batres and Maria Deperez, alleging similar
unpaid wage claims, was also pending against Defendants (the “Batres action”). Defendants, pursuant to
the “first filed” doctrine, filed a motion to dismiss, stay, or transfer Plaintiff’s action. The Court transferred
Plaintiff’s action to the Batres action. The Court found that Plaintiff’s claim of uncommon Defendants was
no longer viable. Because the original complaint in Batres named HMS as Defendant and the present
action named Host International and HMS as Defendants, Plaintiff argued that the Batres action was not
the first-filed action with respect to most of the putative class members who were the employees of Host
International. The Court, however, noted that the first amended complaint in Batres added Host
International as a Defendant, thus rendered Defendants common or identical in the Batres action and the
present action. The Court also found that Plaintiff could not establish that her claims were not substantially
similar to the claims in Batres. Although Plaintiff alleged that there were “additional claims and theories of
recovery” as to unpaid minimum wages and wages not timely paid during the course of employment, the
Court noted that there was substantial overlap of claims between Batres and Plaintiff’s action to preclude
the finding that the present action dwarfed the claims in Batres. Id. at *5. The Court determined that
neither undue burdens nor potential inconsistent judgments warranted outright dismissal of this action. The
Court noted that, given the substantially similarity of claims, the threat of inconsistent judgments was only a
limited possibility. The Court also noted that the claimed undue burdens – duplicative costs of
simultaneous litigation, attending numerous depositions, having to produce thousands of documents
multiple times, and having to brief the pertinent issues multiple times – were no different from those
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involved in multi-party actions against common Defendants and the parties could mutually agree to use
discovery in both actions. Finally, the Court held that transfer of the present action to permit the Court in
Batres to consider consolidating the two actions was more appropriate than dismissal or a stay. The Court
specifically noted Plaintiff’s valid submissions that if Batres was dismissed, not properly prosecuted, or if
class certification was denied, Plaintiff’s action or individual actions would be required to be re-filed to
endanger class members with expired claims.

Naula, et al. v. Rite Aid Of New York, 2010 U.S. Dist. LEXIS 29699 (S.D.N.Y. Mar. 23, 2010). Plaintiffs,
a manager and an assistant manager, brought a class action against Defendant alleging that it
misclassified them as exempt from overtime pay requirements under the New York Labor Law.
Defendants moved to dismiss or stay the action under the “first-filed” rule, arguing that it was duplicative of
another pending lawsuit filed by another former manager. Declining Defendants’ request, the Court
consolidated Plaintiffs’ action with the first filed lawsuit. The Court reasoned that in these situations, it
should first resolve whether the actions were duplicative. The Court noted that the parties had agreed that
there was significant overlap between the two actions, such as both actions involved the same Defendants,
similar activities, and practices, relied on the same evidence, and required analysis under the same
statutes and other legal authorities. On this basis, the Court found that the two actions were duplicative,
and hence they should not proceed on separate tracks. The Court remarked that after such a
determination, judges have discretion to stay the second suit, dismiss it without prejudice, enjoin the parties
from proceeding with it, or consolidate the two actions. The Court reasoned that while exercising its
discretion, the “first filed” rule should not be applied mechanically because it may give rise to multiple suits;
instead, the Court should consider the equities. Plaintiffs contended that dismissing their action would
cause prejudice to an entire class of assistant managers because only store managers were named in the
other lawsuit. The Court agreed, finding that if it did not consolidate the actions, there was a risk that
assistant managers would not be included in the Rule 23 class alleged in the other lawsuit, and they would
be required to bring a new action to pursue the alleged violations. Thus, the Court held that consolidation
was appropriate rather than dismissal or a stay of Plaintiffs’ action in order to avoid the risk of prejudice to
assistant managers. The Court further stated that consolidation would ensure the inclusion of both
managers and assistant managers as putative class representatives, and would avoid duplication of judicial
effort and vexatious litigation, achieve complete disposition of the litigation, and eliminate the risk of
inconsistent judgments. Accordingly, the Court denied Defendant’s motion and ordered consolidation the
actions.

(xxxiv) Application Of The De Minimis Defense In FLSA Collective Actions

Helmert, et al. v. Butterball, LLC, 2010 U.S. Dist. LEXIS 88488 (E.D. Ark. Aug. 25, 2010). Plaintiffs, a
group of former employees at a poultry processing plant, brought an FLSA collective action against
Defendant. Plaintiffs filed a motion for partial summary judgment contending that as a matter of law
Defendant could not assert a de minimis defense. The Court denied Plaintiffs’ motion. First, the Court
rejected Plaintiffs’ argument that deference should be given to the U.S. Department of Labor’s (“DOL”)
interpretation of its regulation concerning the de minimis defense, questioning whether ambiguity actually
exists in the regulation at issue. The Court analyzed the issue in light of Auer v. Robbins, 519 U.S. 452
(1997), Christensen v. Harris Co., 529 U.S. 576 (2000), and Moore v. Hannon Food Services, Inc., 317
F.3d 489 (5th Cir. 2003), which held that deference to an agency’s interpretation of its regulation was
warranted only when the regulation was ambiguous as to the specific issue in dispute, and, further, that
absent ambiguity, informal interpretations were simply another source of persuasive authority. Further,
even if the Court deferred to the DOL’s interpretation, the Court found that Plaintiffs misunderstood the
agency’s interpretation. Plaintiffs relied on an amicus brief, which was submitted by the Secretary of the
DOL to the Fourth Circuit in Perez v. Mountaire Farms, Inc., No. 09-1917; however, the Court found that
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the conclusions asserted in the DOL’s brief were entirely fact-based, and the DOL did not argue in the
amicus brief that poultry processing companies in general were precluded from raising the de minimis
defense. Moreover, the Court found that the DOL did not make any industry-wide determination in the
opinion letters cited by Plaintiffs because each one of them addressed a specific claim against a specific
employer, none of which was a poultry processing company. Thus, the Court concluded that nowhere in
the opinion letters or amicus briefs did the DOL interpret the de minimis defense as inapplicable to poultry
processors as a matter of law. Instead, the Court concluded that the DOL expressly adopted and applied
the analysis set forth in Lindow v. United States, 738 F.2d 1057, 1062 (9th Cir. 1984), to determine whether
the de minimis defense was available to employers, including factors such as: (i) the practical
administrative difficulty of recording the additional time; (ii) the aggregate amount of compensable time;
and (iii) the regularity of the additional work to determine whether compensable unpaid time was de
minimis. The Court reasoned that Plaintiffs were asking the Court to grant their motion for summary
judgment without offering any evidence to support the second factor. Further, Defendant offered evidence
that it would be administratively difficult to record the amount of time employees spent in donning and
doffing. Accordingly, the Court denied Plaintiffs’ motion for partial summary judgment on the de minimis
defense.

(xxxv) Migrant And Seasonal Agricultural Worker Protection Act Litigation

Jimenez, et al. v. Servicios Agricolas Mex, Inc., 2010 U.S. Dist. LEXIS 100207 (D. Ariz. Sept. 20,
2010). Plaintiffs from two consolidated matters, a group of United States citizens or legal permanent
residents who worked picking lemons for Defendants, contended that they were required to wait at various
times and places for permission to start picking lemons without compensation. One set of Plaintiffs – the
Jimenez Plaintiffs – alleged four claims including: (i) violation of the FLSA; (ii) violation of the Migrant and
Seasonal Agricultural Worker Protection Act (the “AWPA”); (iii) breach of contract; and (iv) violation of
California labor laws and regulations. Another group – the Figueroa Plaintiffs – alleged that Defendants
refused to rehire them based on their status as U.S. citizens, and claimed violation of the AWPA, and
discrimination based on alienage under 42 U.S.C. § 1981. Defendants filed a motion for summary
judgment. First, Defendants argued that Plaintiffs could not bring a viable cause of action under § 1981 for
discrimination based on their status as U.S. citizens. The Court observed that § 1981’s plain text, as well
as Supreme Court and Ninth Circuit precedents established that it protected all persons against
discrimination, applied to U.S. citizens, and protected against so-called “reverse discrimination.” Id. at *19.
The Court concluded that therefore it did not follow that Americans would be unprotected from this type of
discrimination, where non-citizens would be afforded this relief. Thus, the Court denied Defendants’ motion
on this issue. Defendants also disputed Plaintiffs’ contention that time spent waiting in the fields for
permission to begin picking lemons and the time spent being transported from one field to another during
the workday were compensable hours worked under the FLSA. The Court observed that an employee’s
waiting time was compensable if the employee was “engaged to wait,” but not if the employee was “waiting
to be engaged.” Id. at *29-30. The distinction between the two is based the degree to which the employee
is free to engage in personal activities and the agreements between the parties. The Court observed that
Plaintiffs offered evidence that they were, as a practical matter, required to stay geographically near the
bus stop and were unable to use their time effectively for their own purposes, suggesting that they lacked
extensive freedom to engage in personal activities on days when the buses were late. Id. at *33-34. The
Court found that an issue of fact existed as to whether the parties had a constructive agreement regarding
the compensation of wait time and the lack of clarity regarding the parties’ agreements made summary
judgment inappropriate regarding the compensability of wait time at the bus stop. Id. at *36. For the time
spent traveling, Plaintiffs asserted that their travel time was compensable if it occurred within the confines
of a continuous workday. Because the Court found that an issue of fact existed as to whether the initial
wait time at the bus stop was compensable work time or non-compensable free time, the Court held that it
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could not determine whether Plaintiffs’ waiting time began the workday and that any travel time from the
bus stop to the fields occurred entirely within the bounds of the workday pursuant to 29 C.F.R. § 785.38.
As a result, the Court denied summary judgment regarding travel time from the bus stop to the fields. On
the issue of violation of the AWPA, the Court held that to the extent Plaintiffs could prove at trial that certain
wages were owed under state or federal law, Plaintiffs could establish that Defendants violated the AWPA.
In addition, because the Court found an issue of material fact regarding whether the wait time at the bus
stop was compensable, the Court likewise denied summary judgment regarding Defendants’ failure to
record such time under the AWPA. Further, the Court observed that even there was a variation in the
records, an issue of fact existed as to whether Defendants consciously and deliberately violated the AWPA.

(xxxvi) Multi-District Litigation Issues

In Re FedEx Ground Package Systems, Inc. Employment Practices Litigation, 2010 U.S. Dist. LEXIS
83086 (N.D. Ind. Aug. 12, 2010). In this multi-district litigation proceeding, Plaintiffs, a group of ground
and home delivery division drivers, alleged that Defendant misclassified them as independent contractors.
The Court denied Plaintiffs’ motion to certify a nationwide class, finding that determination of employee
status under the applicable state or federal law required driver-by-driver examination. The Court therefore
recommended to the Judicial Panel on Multidistrict Litigation (“JPML”) that the consolidated cases be
remanded to the relevant transferor courts. The Court noted that remand is appropriate where there is no
efficiency to be gained by keeping the cases consolidated, and there is no risk of duplicative discovery,
inconsistent pre-trial rulings, or waste of resources. The Court reasoned that remand made sense because
the parties had completed common discovery. The Court had also set forth common facts applicable to the
right to control that the transferor courts could reference as necessary when deciding the individual cases.
Further, the Court found that the only issues left to address required a case-by-case analysis and the
application of a number of different state laws. For instance, the State of Michigan required individualized
analysis of actual exercise of control to determine employment status, while in other states, such as
Montana, there was a near assumption that a worker was an employee, and individualized evidence would
be required to determine whether a worker had an independently established business. The Court pointed
out that it had analyzed the right to control test under Kansas law and found that Defendant’s right to
control its drivers was insufficient to make them employees. The Court, therefore, opined that the same
conclusion might not be reached when the applicable laws differ. Thus, the Court found that “it [would not]
serve the convenience of the parties and witnesses or promote the just and efficient conduct of the
litigation for the Court to continue to manage non-class cases that require application of state law to each
named Plaintiff’s varying circumstances.” Id. at *9. Accordingly, the Court found it appropriate to suggest
to the JPML that the consolidated cases be remanded back to transferor courts.

In Re PPG Industries, Inc., Wage & Hour Employment Practices Litigation, 701 F. Supp. 2d 1379
(J.P.M.L. 2010). Plaintiffs, a group of territory managers, brought three different FLSA actions claiming
unpaid overtime wages in three different U.S. District Courts located in Kansas, Pennsylvania, and
Tennessee. Defendants filed a motion for centralization of the lawsuits in the District Court of Kansas.
Rejecting the motion, the Judicial Panel on Multi-District Litigation (“JPML”) found that Defendants failed to
show that the common factual issues that these actions presented were sufficiently complex and/or
numerous to warrant centralization. Although these three actions shared allegations concerning denial of
overtime wages, and the actions would likely involve some common discovery into Defendants’ policies
and procedures with respect to the duties and responsibilities of its territory managers, the JPML observed
that only a handful of individuals were responsible for creating and disseminating the vast majority of those
policies and procedures. The JPML noted that only two actions were brought as collective actions, and
both involved retaliation claims that would require individualized analysis and adjudication. Given the lack
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of common factual issues in the three actions, the JPML found that centralization would not be a superior
way to litigation the proceedings, and thereby rejected Defendants’ motion.

(xxxvii) Independent Contractor Issues In Wage & Hour Class Actions

Awuah, et al. v. Coverall North American, Inc., 707 F. Supp. 2d 80 (D. Mass. 2010). Plaintiffs, a group
of franchisees, brought a class action against Defendant, a commercial cleaning franchising company that
owned a system for operation and establishment of janitorial cleaning service businesses, and licensed it to
several commercial janitorial cleaning franchisees, including Plaintiffs. Plaintiffs alleged that Defendant
misclassified them as independent contractors under the Massachusetts Independent Contractor Statute,
Mass. Gen. Laws Ch. 148, § 148B, and committed unfair and deceptive trade practices. Plaintiffs filed a
motion for partial summary judgment. The Court held that Plaintiffs were misclassified and granted their
motion. The Court noted that to prove that Plaintiffs were independent contractors, Defendant had to
satisfy the three-prong test under Mass. Gen. Laws Ch. 149, § 148B by showing that: (i) Plaintiffs were free
from its control and direction; (ii) Plaintiffs performed service outside the usual course of Defendant’s
business; and (iii) Plaintiffs were customarily engaged in an independently established trade, occupation,
profession, or business of the same nature as that involved in the service performed. Id. at 82. The Court
focused only on the second prong, as it found it dispositive. Defendant argued that it was only in the
franchising business, as distinguished from Plaintiffs’ commercial cleaning business, and that it did not
clean establishments or employ cleaners, but only sold, trained, and supported franchises. The Court
rejected this argument, reasoning that Defendant’s brief, which described the term “franchising” in its
broadest sense as “a product or service distribution system,” suggested that franchising was not a
business in itself, but that Defendant was in the business of selling goods or services, and used the
franchise model as a means of distributing the goods or services to the final end user without acquiring
significant distribution costs. Id. at 84. Further, the Court opined that Defendant’s franchise business was
not a business in itself, because it had developed a specific system used by its franchisees. In addition,
the Court found it significant that Defendant: (i) trained its franchisees and provided them with uniforms and
identification badges; (ii) contracted with all customers; (iii) billed all the customers for cleaning services
performed; and (iv) received a percentage of revenue earned on every cleaning service. The Court
reasoned that these undisputed facts established that Defendant sold cleaning services provided by
Plaintiffs. Thus, the Court found that because Plaintiffs had not performed any services outside usual
course of Defendant’s business, Defendant failed to establish that Plaintiffs were independent contractors.
Finally, Defendant argued that the Court could not enter partial summary judgment because its
misclassification did not result in specific harm to Plaintiffs. The Court relied on Somers v. Converged
Access, Inc., 911 N.E.2d 739 (Mass. 2009), and stated that regardless of the agreement between employer
and individual, or the intent of employer, an individual is considered as an employee if employer could not
satisfy the three prongs of § 148B. Thus, the Court found that because Defendant did not satisfy the three-
prong requirement of § 148B, Plaintiffs were entitled to damages.

In Re FedEx Ground Package Systems, Inc. Employment Practices Litigation, 2010 U.S. Dist. LEXIS
53733 (N.D. Ind. May 28, 2010). Plaintiffs, a group of delivery drivers, brought an action alleging that
Defendant misclassified them as independent contractors on the basis of their operating agreement.
Plaintiffs filed a motion for summary judgment on their Illinois Wage Act claims. The Court granted the
motion. The Court noted that the Illinois Wage Act defines an employee as any individual permitted to
work by an employer in an occupation, but excludes any person: (i) who is free – both under the contract
and in practice – from control and direction over the work’s performance; (ii) whose work is performed
either outside employer’s usual course of business, or outside employer’s places of business; and (iii) who
is in an independently established business. The Court addressed only the second prong, and observed
that when considering the employer’s “usual course of business,” Illinois case law focuses on whether the
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individual performs the services that are necessary to the business of the employer or merely incidental,
and that an employer’s “place of business” is not limited only to its home offices, but can extend to any
location such as sales territory or delivery route. Id. at *44. FedEx argued that the analysis of the “places
of business” factor in United Delivery Service, Ltd. v. Didrickson, 213 Ill. Dec. 452 (Ill. App. Ct. 1995), was
instructive and therefore should be followed. United Delivery Service held that although drivers for a
messenger delivery service made deliveries within the usual course of business, their services were not
performed within the place of the company’s business. United Delivery Service found that drivers did not
represent the company when making deliveries because they were not required to wear the company’s
uniform, and were not required to state that they represented the company. The drivers would decide their
own method of delivering packages and were allowed to work for other delivery companies. O’Hare-
Midway Limousine Service, Inc. v. Baker, 232 Ill. App. 3d 108 (Ill. App. Ct. 1992), ruled that limousine
chauffeurs represented the interests of the limousine company whenever they picked up passengers, so
the usual place of business was the roadways traveled. The Court remarked that the holding in United
Delivery Service was readily distinguishable from this case and not in line with other cases, which ruled
that roadways, delivery routes, sales territories, and customer premises are the company’s places of
business when the worker is representing the company’s interest. The Court noted that FedEx provides
small-package pick-up and delivery services to residential and business customers through a network of
pick-up and delivery drivers. Although drivers were allowed to conduct their own business, FedEx
identified them as a part of the FedEx system, and that FedEx’s Vice President of Contractor Relations and
former CEO testified that drivers were essential component of FedEx’s business. Thus, the Court opined
that Plaintiffs performed their work within the usual course of FedEx’s business. Further, the Court noted
that unlike in United Delivery Service, the operating agreement required drivers to wear a FedEx uniform
and logos during deliveries. In addition, although drivers were responsible for supplying their vehicles,
FedEx required them to paint their vehicles with FedEx logos and advertisements. The drivers could use
their vehicles for other purposes but only when they were not carrying FedEx packages and only if they
masked or removed any FedEx marks or logos. Additionally, unlike in UDS, drivers were required to
pickup packages along with a list of their deliveries at the FedEx terminal before they could begin delivering
for the day. Although Plaintiffs could hire replacement drivers to run their routes, the replacements were
subject to FedEx approval in certain respects and must conform to the applicable obligations undertaken
by Plaintiffs. FedEx had processes in place to determine whether drivers were providing suitable customer
service during their deliveries and FedEx managers provided drivers with suggestions to serve customers
better while representing FedEx. Thus, declining to follow United Delivery Service, the Court concluded
that the drivers’ package pick-up terminals and the driver’ delivery routes were considered FedEx’s places
of business under Illinois law. On this basis, the Court granted Plaintiffs’ motion for summary judgment on
the Illinois Wage Act claims.

In Re FedEx Ground Package Systems, Inc. Employment Practices Litigation, 2010 U.S. Dist. LEXIS
82216 (N.D. Ind. Aug. 11, 2010). In this multi-district litigation, Plaintiffs, a group of delivery drivers who
entered into operating agreements (“OAs”) with FedEx, brought an action alleging that Defendant
misclassified them as independent contractors as opposed to employees and denied them overtime pay in
violation of the FLSA. The parties filed cross-motions for summary judgment concerning whether FedEx
drivers were employees or independent contractors under the Kansas Wage Payment Act (the “Act”). The
Court granted Defendant’s motion for summary judgment. The Kansas Plaintiffs, individually and through a
sole proprietorship or corporation, entered into either a ground or home delivery OA with Defendant to
provide daily pick-up and delivery services. The parties agreed that under the OA contractors were
responsible for exercising independent discretion and judgment to achieve business objectives. Defendant
based its motion for summary judgment on the terms in the OA alone, contending that the merger clause in
the OA prevented Plaintiffs from relying on outside evidence, including FedEx policies and procedures.
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Defendant reasoned that the OA alone governed the parties’ relationship and the policies and procedures,
on their face, were directed to FedEx employees, and not to Plaintiffs. The Court found that although the
undisputed evidence established that Defendant’s right to control was restrained by the terms in the OA,
the extent to which the policies and procedures explained or more clearly defined the terms of the OA was
relevant and should be considered. The Kansas Plaintiffs alleged that classifying them as independent
contractors violated § 44-313(b) of the Act, which defines an employee as “any person allowed or permitted
to work by an employer.” Id. at *76. The Court noted that an independent contractor was one who
contracts to do certain work according to his own methods, without being subject to the control of his
employer, except as to the results or product of his work. Based on the evidence, the Court noted that
Defendant retained oversight and supervision over the drivers, and provided general instructions that it
expected drivers to follow, not requirements on how to perform daily tasks. The Court found that
Defendant’s control was limited to the results of the drivers’ work, not how the drivers achieved those
results, and that Defendant was limited to offering Plaintiffs suggestions and best practices, not mandatory
courses of action. Accordingly, the Court concluded that the evidence lead to the reasonable inference
that Plaintiffs were independent contractors. However, the Court observed that the various provisions of
the OA authorized Defendant to control the days of service, contractor’s daily workload, and certain time
windows when pick-ups and deliveries must be made. These requirements, the Court remarked, weighed
in favor of employee status, but, when viewed with the totality of the circumstances, were more suggestive
of a results-oriented approach to management. Although the contractors exercised a certain degree of
independence in performing certain tasks, they were still subject to certain approval requirements set forth
by Defendant. The Court found that while Defendant did retain the right to control the days of service, daily
workload, and certain parameters concerning pick-ups or deliveries, this control was not a strong indication
of employee status. Defendant also had control over the drivers’ personal appearance and the appearance
and suitability of their vehicles, and could prohibit drivers from servicing customers if they were not in
proper uniform or if they were not properly groomed. However, the Court found that although the
appearance standards may indicate control, they did not dictate the manner in which contractors must
perform their work. Likewise, the Court noted that the fact the FedEx managers had the right to supervise
the drivers, and provide suggestions of best practices, was also not indicative of employee status given
Defendant’s restricted ability to enforce its suggestions. Furthermore, the Court observed that the
contractors’ ability to hire others to complete their work afforded contractors more autonomy in running
their business. Therefore, the Court ruled that this factor also weighed in favor of independent contractor
status. Likewise, the Court found that other factors – such as: (i) proprietary interest in routes;
(ii) independence in choosing FedEx recommended vendors in buying supplies and equipment; (iii) the
drivers’ limited ability to negotiate compensation; and (iv) the inability to terminate drivers – weighed in
favor of independent contractor status as opposed to an employee status. The Court found that in
considering the totality of circumstances, Plaintiffs were independent contractors as a matter of law and
granted Defendant’s motion for summary judgment.

In Re FedEx Ground Package Systems, Inc. Employment Practices Litigation, 2010 U.S. Dist. LEXIS
134959 (N.D. Ind. Dec. 13, 2010). In this multi-district litigation, Plaintiffs, a group of drivers, sought a
determination that they were employees under the various states’ laws, and sought for reimbursement of
business expenses and back pay for overtime and other wages. Drivers from Kansas, Alabama, Arizona,
Arkansas, California, Nevada, New York, New Jersey, Oregon, Louisiana, Pennsylvania, Kansas, Florida,
Kentucky, and West Virginia, among other states, claimed that they were employees and not independent
contractors as asserted by FedEx. After the Court granted summary judgment to Defendant for the
Kansas-based Plaintiffs, the Court directed the parties to address why the outcome in all the other cases
should be the same as or different from Kansas. The Court found that FedEx did not wield sufficient
control over the drivers to make them employees. The Court therefore denied Plaintiffs’ motion for
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summary judgment and granted FedEx’s motion. At the outset, the Court noted that the California Court of
Appeals found FedEx single work area (“SWA”) drivers to be employees in Estrada v. FedEx Ground
Package Systems, Inc., 64 Cal. Rptr. 3d 327 (Cal. App. 2007). Plaintiffs argued throughout this litigation
that Estrada should be given preclusive effect in all these MDL cases. The Court had previously denied
Plaintiffs’ motion to give preclusive effect to the Estrada decision; it remarked that it would not apply the
finding of a right of control in Estrada to these cases, but rather analyzed the right to control in each class
action. The Court first noted that the Alabama drivers alleged violations of the Alabama Deceptive Trade
Practices Act and fraud. The drivers contended that if a company controlled what loads the driver picked
up and where he picked them up, then Alabama viewed such control as establishing an employee
relationship. The Court noted that as in the Kansas decision, FedEx controlled the drivers’ pay; did not
have a right to terminate employees at will; and did not have a right to control the drivers’ time. Id. at *10-
11. Significantly, the drivers had the ultimate responsibility for obtaining equipment with or without FedEx’s
help. Accordingly, the Court concluded that the Alabama drivers were independent contractors. The Court
observed that Arkansas case law has construed employee status more broadly in situations involving
respondeat superior liability or worker’s compensation, and has given special emphasis to the rule that one
may still be liable for the independent contractor’s harm caused to others to the extent one has retained
control of any part of the contractor’s work (even though the contractor still is generally considered an
independent contractor and not an employee). The Court, however, observed that in the Kansas decision
it held that FedEx’s controls were results-oriented, and not controls over the methods and means of drivers’
work. The Court had also found that FedEx had not retained control of the contractors’ work methods on a
class-wide basis. Accordingly, the Court concluded that Arkansas drivers were independent contractors.
Id. at *85-86. Regarding the California drivers’ claims, the Court agreed with Estrada’s distinction between
the SWA drivers and multiple work area drivers, and it weighed all the other relevant factors in the Kansas
decision and found that the California drivers were independent contractors. Id. at *103-05. On the Florida
drivers’ claims, FedEx urged the Court to place dispositive weight on the intent expressed in the operating
agreement that an independent contractor relationship should exist, an intent buttressed by the provisions
in the agreement prohibiting FedEx from exercising control over the drivers’ means and methods of
conducting their work. Based on the record, the Court found that the only reasonable inference that could
be drawn was that FedEx had not retained the right to control the details of the contractors’ work methods
on a class-wide basis. Accordingly, the Court ruled that the Florida drivers were independent contractors.
Id. at *120. The Louisiana drivers argued that, under Louisiana law, FedEx’s control of their workloads and
requiring every package to be delivered every day, pickup and delivery within certain time windows, and
the like, was not “results-oriented,” but rather indicated control of the process of performing work. Id. at
*146-47. The Court observed that Louisiana maintained the common law distinction between control of
results, which did not indicate employee status by itself, and control over the means and methods of work,
which did not indicate employee status. Thus, the Court reasoned that telling a truck driver where and from
whom to pick up loads of sand, the times to be at a particular site to begin loading, and the location where
loads of sand were to be deposited did not indicate employee status because they were contracted for
results. Id. The New Jersey drivers relied on Tofani v. Lo Biondo Brothers Motor Express, Inc., 200 A.2d
493 (N.J. Super. Ct. App. Div. 1964), a worker’s compensation case, in support of their argument that they
were employees. The Court determined that Tofani’s outcome did not control this case because Tofani
added to the right to control analysis a broad “relative nature of the work” test to be applied in the worker’s
compensation context, but the drivers here were not seeking for worker’s compensation. Id. at *176-78.
As a result, the Court likewise found that the drivers from the other states were also independent
contractors. Id. at *179-80.

Narayan, et al. v. EGL, Inc., 616 F.3d 895 (9th Cir. 2010). Plaintiffs, a group of drivers in California who
provided freight pick-up and delivery services, filed a complaint against Defendants, a global transportation
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company based in Texas, alleging that they were Defendants’ employees and were deprived of benefits
conferred by the California Labor Code, including overtime compensation, improper deductions from
wages, reimbursement for necessary business expenses, and off-duty meal periods. Each Plaintiff had
signed an agreement with Defendants, in which he acknowledged that he was an independent contractor
and that the contract would be interpreted in accordance with the laws of Texas. Defendants moved for
summary judgment, arguing that Plaintiffs were not employees but independent contractors. The Court
granted Defendants’ motion and dismissed Plaintiffs’ claims. On appeal, the Ninth Circuit reversed and
remanded. The District Court had agreed with Defendants that the choice-of-law clause in the Plaintiffs’
agreements, which provided that the contract shall be interpreted under the laws of Texas, applied to the
current dispute. However, the Ninth Circuit observed that California, the forum state, ordinarily examined
the scope of a choice-of-law provision under the law designated in that contract, which was Texas law in
this case. Under Texas law, choice-of-law clauses applied only to the interpretation and enforcement of
the contract and not to all disputes between the parties. The Ninth Circuit found that Plaintiffs’ claims
involved entitlement to benefits under the California Labor Code and their entitlement to benefits depended
on whether they were employees, which in turn depended on the definition that the otherwise governing
law – not the parties – gave to the term “employee.” Citing CBS Corp. v. FCC, 535 F.3d 167, 190-92 (3d
Cir. 2008), in which the Third Circuit held that federal rather than New York law governed the question of
whether performers were independent contractors or employees despite the presence of a choice-of-law
clause, the Ninth Circuit concluded that Plaintiffs’ claims arose under the California Labor Code and
consequently, California law applied. The Ninth Circuit analyzed whether, assuming the existence of an
employer-employee relationship in California, Defendants could avoid obligations under the Labor Code by
inserting clauses in which Plaintiffs acknowledged that they were independent contractors. The Ninth
Circuit found that Plaintiffs had established a prima facie that they were employees because they were an
essential part of regular business, complied with Defendants’ handbook on how to conduct themselves,
reported to work at a set time, had affixed Defendants’ logo on their vans, their contracts contained
automatic renewal clauses and indefinite tenure, and were not required to possess a high level of skill. In
resolving the issue, the Ninth Circuit referred to the multi-factor test set out in S.G. Borello & Sons, Inc. v.
Department of Industrial Relations, 769 P.2d 399, 404 (Cal. 1989), and observed that the individual factors
could not be applied mechanically as separate tests but were intertwined and their weight depended on
particular combinations. The Ninth Circuit observed that the District Court applied the factors improperly to
the facts of this case, and that the fact that Plaintiffs had contracts expressly acknowledging that they were
independent contractors was not dispositive under Borello. The Ninth Circuit remarked that the District
Court’s findings – that Plaintiffs were not required to work regular schedules, were paid on a per job basis,
and determined their own routes – were neither dispositive, nor the subject of factual disputes suitable for
resolution by summary judgment. The Ninth Circuit noted there was an issue of fact as to whether
Plaintiffs were required to work regular schedules. The Ninth Circuit stated that, contrary to the District
Court’s suggestion, Plaintiffs were paid on a regular basis, although on a percentage of each delivery,
which was consistent with an employee relationship. Finally, with respect to Plaintiffs determining their
own routes, the Ninth Circuit reasoned that this was simply a freedom inherent in the nature of the work
and was not determinative. Accordingly, the Ninth Circuit concluded that under California’s multi-faceted
test of employment, there existed sufficient indicia of an employment relationship between Plaintiffs and
Defendants, and thereby it reversed and remanded.

Ruiz, et al. v. Affinity Logistics Corp., 697 F. Supp. 2d 1199 (S.D. Cal. 2010). Plaintiff, on behalf of
himself and other similarly-situated drivers, brought a putative class action alleging that Defendant
misclassified drivers as independent contractors. Defendant provided regulated for-hire home delivery and
transportation logistics support services to various home furnishing retailers. Defendant entered into a
home delivery agreement with Sears to arrange for drivers to perform home delivery services out of its San
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Diego Market Delivery Operation (“MDO”). Plaintiff formed R&S Logistics (“R&S”) by obtaining a federal
employer identification number, and entered into an independent truckman’s agreement (“ITA”) and
equipment lease agreement (“ELA”) with Defendant. Both the ITA and the ELA provided that the parties
intended to create an independent contractor relationship. Plaintiff contended that he was an employee as
opposed to an independent contractor. After hearing witness testimony, the Court concluded that Plaintiff
failed to establish that the drivers were misclassified as independent contractors. The Court observed that
Georgia law governed the case, and under Georgia law, if the contract designated the relationship between
the parties to be one of principal and independent contractor, this designation was presumed to be true,
unless Plaintiff established that the employer exercised sufficient control to evidence an employer-
employee relationship. The Court concluded that Defendant did not exercise sufficient control over Plaintiff
for various reasons. Plaintiff was not required to perform the work himself because Defendant did not
control the time, manner, and method of drivers. Some drivers operated multiple trucks to complete the
deliveries on any given day and hired drivers and helpers to staff those extra trucks. Plaintiff argued that,
despite the drivers’ ability to run extra trucks and hire other drivers and helpers, Defendant asserted control
over Plaintiff by requiring him to have all his helpers and second drivers approved by Defendant. The
Court found that any review of the second drivers’ and helpers’ application was largely dictated by Federal
leasing regulations, and Federal safety regulations, and compliance with these regulations did not mean
that Defendant sufficiently exercised control. Moreover, the Court found that the records indicated that any
monitoring of the performance of drivers and helpers after Plaintiff hired them could be properly attributed
to Sears, not to Defendant. The Court determined that Plaintiff established his own business prior to
working for Defendant. Plaintiff contended that the drivers’ businesses only set up because Defendant
required them to do so as a condition of employment. Several drivers testified that they would not have
established their businesses but for their relationship with Defendant. The evidence also showed that
Defendant substantially aided the drivers in setting up their businesses by helping them complete the
necessary forms. The Court observed that this evidence did not negate the fact that Plaintiff established
his own business and paid employees and taxes from a separate business account. Therefore, the Court
found that the establishment, operation, and management of Plaintiff’s individual business weighed heavily
in favor of finding an independent contractor relationship. Id. at 1209. The Court also held that even
assuming Defendant directly controlled Plaintiff, there was not sufficient evidence to support a finding that
Defendant controlled the hours worked, the tools used, or the exact procedures to be followed by Plaintiff.
Because Defendant did not control the actual hours worked – under Georgia law, right to control the time
means the employer has assumed the right to control the person’s actual hours of work – this factor also
weighed in favor of Plaintiff’s status of being an independent contractor. Id. at 1209. Further, the Court
found that Defendant did not control the manner and method of work performed by Plaintiff. Plaintiff
argued that the mandatory language in the procedure manuals was the compelling evidence that
demonstrated Defendant’s control. The Court agreed with Plaintiff that the requirements set forth in the
procedure manuals were more than suggestions because any failure to comply would likely result in a
termination of the relationship with Defendant. The Court observed that the evidence, however, did not
support the claim that Plaintiff received these manuals, or if he did, that he read or referred to them. The
Court noted that Defendant required the drivers to attend mandatory stand-up meetings, where the
managers addressed negative comments received from post-delivery surveys, problems encountered
throughout the day, and protocols regarding safety. Plaintiff testified that he was not permitted to use the
trucks in any capacity other than in making his runs for Defendant. Plaintiff also stated that Defendant
required him to wear a uniform and required him to carry specific tools and equipment. The Court found
that the meetings and the prohibition to use the trucks for other purposes were Sears’ requirements, and
Defendant was merely complying with these requirements. Based on this evidence, the Court ruled that
Plaintiff failed to establish that Defendant controlled the manner and method of Plaintiff’s work sufficient to
establish an employer-employee relationship. The Court concluded that Plaintiff failed to satisfy his burden
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of establishing that the drivers were misclassified as independent contractors, and found in favor of
Defendant.

(xxxviii) Mass Joinder Issues In Wage & Hour Class Actions

Acevedo, et al. v. Allsup’s Convenience Stores, Inc., 600 F.3d 516 (5th Cir. 2010). After the District
Court decertified the class in an FLSA collective action and dismissed the opt-in Plaintiffs’ claims, one of
the opt-in Plaintiffs brought a similar action seeking joinder of all dismissed opt-in Plaintiffs. In the previous
lawsuit, over 800 current and former employees opted-in to the suit. After discovery, the District Court
decertified the class, concluding that the putative class members’ claims were too dissimilar to proceed as
a single representative action, and dismissed the opt-in Plaintiffs’ claims, but permitted them to re-file
individually. Instead of bringing individual suits, the opt-in Plaintiffs brought a single lawsuit seeking joinder
of all putative class members. Defendant filed a motion to dismiss all claims except those of the named
Plaintiff for misjoinder under Rule 21. The District Court again dismissed Plaintiffs’ claims without
prejudice, concluding that they were not properly joined as Plaintiffs in a single action. On appeal, the Fifth
Circuit partly affirmed and partly reversed the order. The Fifth Circuit noted that ordinarily orders granting
or denying joinder or substitution are not final because misjoinder of parties under Rule 21 is not a ground
for dismissing of an entire action. As such, after the claims of misjoined parties are severed or dropped, at
least one Plaintiff typically remains to pursue his or her claims to a final judgment. Because the Court
violated Rule 21 by dismissing the claims of all Plaintiffs, the Fifth Circuit concluded that the misjoinder
ruling was final and appealable. The Fifth Circuit noted that because Rule 21 does not provide any
standards by which District Courts can determine if parties are misjoined, Rule 20 is instructive based on a
two-prong test for allowing joinder of Plaintiffs when: (i) their claims arise out of the same transaction,
occurrence, or series of transactions or occurrences; and (ii) when there is at least one common question
of law or fact linking all claims. Even if this test is satisfied, judges have the discretion to refuse joinder in
the interest of avoiding prejudice, delay, judicial economy, and fairness. The Fifth Circuit remarked that
here, the District Court did not engage in its own distinct Rule 20 analysis, but acting within its discretion,
dismissed on the basis of its earlier similarly-situated analysis under 29 U.S.C. § 216(b). Plaintiffs,
however, argued that Defendant’s company-wide policies, which encouraged working off-the-clock,
provided sufficient commonality among their claims to allow them to proceed together under Rule 20. The
Fifth Circuit observed that even if Defendant had such company-wide policies, denying joinder was still not
an abuse of discretion, because the District Court had considerable discretion to deny joinder when it
would not facilitate judicial economy and when different witnesses and documentary proof would be
required for Plaintiffs’ claims. The Fifth Circuit found that the District Court acted within its discretion in
denying joinder because Plaintiffs had different working conditions, and were working across a network of
more than 300 stores, each with its own managers responsible for implementing Defendant’s policies.
Finally, as Rule 21 does not permit dismissal of entire action, the Fifth Circuit reversed the dismissal of the
claim. Further, because Defendant did not challenge the District Court’s finding that Plaintiffs could join
their claims on a store-by-store basis, the Fifth Circuit directed the District Court to reinstate the claims of
any Plaintiffs who worked at the same store as the named Plaintiff.

(xxxix) Statutory Exemptions To FLSA Coverage In Wage & Hour Class Actions

Aber-Shukofsky, et al. v. JPMorgan Chase & Co., et al., 2010 U.S. Dist. LEXIS 132726 (E.D.N.Y.
Dec. 15, 2010). Plaintiffs, a group of underwriter employees, brought a putative class action against
Defendants, alleging that they were improperly classified as exempt, and denied wages and overtime pay
in violation of the FLSA and the wage and labor laws of New York, California, Washington, and
Pennsylvania. Defendants filed a motion to dismiss for lack of subject matter jurisdiction, contending that
Plaintiffs’ claims were barred because they were related to alleged acts or omissions of their former
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employer, Washington Mutual, Inc. (“WaMu”), and should have been brought under the mandatory
administrative process required under the Financial Institutions Reform, Recovery and Enforcement Act
(“FIRREA”). The Court granted Defendants’ motion for lack of subject matter jurisdiction. The FIRREA
provides an administrative review process for all claims asserted against assets of a failed institution and
the administrative review process provided by the FIRREA is a prerequisite to judicial review. The Court
noted that given the FIRREA’s clear language, case law authorities consistently hold that subject matter
jurisdiction is absent to hear a claim against a failed bank taken into receivership by the FDIC unless
Plaintiff exhausts the administrative claims process. The Court found that in the present action, only WaMu
was alleged to have violated the FLSA and state wage & hour laws, and each specific allegation of
misconduct occurred during Plaintiffs’ employment with WaMu, well before WaMu’s acquisition by
Defendants. The Court concluded that Plaintiffs’ claims only related to acts and omissions of WaMu as a
failed institution under the FIRREA, and therefore, Plaintiffs’ claims against Defendants were barred by the
FIRREA. Further, the Court pointed out that the statutory provision, by its plain language, applies with
equal force to a successor in interest to the failed institution, and thus Plaintiffs could not evade the
FIRREA’s mandatory exhaustion requirement simply by asserting claims against Defendants, as third-party
purchasers of the failed bank’s assets, for acts or omissions that relate to WaMu. The Court remarked
that, consistent with the plain language of the statute, Plaintiffs could not evade the FIRREA’s jurisdictional
bar by directing their claims against Defendants, as successors in interest, because doing so would
encourage the very litigation that the FIRREA aimed to avoid. Thus, the Court concluded that Plaintiffs’
claims were governed by the FIRREA, irrespective of whether their suit was directed against WaMu, the
FDIC, or Defendants, and hence the Court had no jurisdiction over Plaintiffs’ claims. Accordingly, the Court
granted Defendants’ motion to dismiss.

(xl) Impact Of Individualized Defenses In FLSA Collective Actions

Kuebel, et al. v. Black & Decker (U.S.) Inc., 2010 U.S. Dist. LEXIS 46533 (W.D.N.Y. May 12, 2010).
Plaintiff, a former employee, brought an FLSA collective action alleging that Defendant failed to pay wages
for the time spent commuting and time he worked off-the-clock but was not recorded on time sheets. The
parties stipulated to conditional certification as to the commute time pay issue, and 130 Plaintiffs opted-in
to the lawsuit. Subsequently, the Court granted Defendant’s motion for partial summary judgment for
dismissal of Plaintiff’s commute time claims. Defendant then filed a motion for submittal of notice to opt-in
Plaintiffs to inform them that the collective action claims brought by Plaintiff were decided in Defendant’s
favor and were dismissed. In addition, Defendant filed a motion for summary judgment as to all of
Plaintiff’s remaining individual claims. Relying on Seever v. Carrols Corp., 528 F. Supp. 2d 159 (W.D.N.Y.
2007), Defendant argued that Plaintiff must prove specific facts that established when and how long he
worked off-the-clock because he never previously reported such work to Defendant and any inaccuracies
in the time records were due to Plaintiff’s failure to ensure that the records accurately reported the total
amount of time worked. Seever concluded that Plaintiffs’ inability to provide specific facts – such as
establishing when, and for how long, each Plaintiff performed the off-the-clock tasks for which they sought
compensation, the undisputed fact that Plaintiffs never reported this work on their time sheets, and the fact
that their allegations rested solely on their own bare recollections – foreclosed Plaintiffs from meeting their
ultimate burden to demonstrate that they performed work for their employer for which they were not
compensated. The Court observed that Plaintiff’s claim that his supervisor told him not to record all hours
worked was ultimately immaterial since there was no evidence that his supervisor’s alleged instruction ever
prevented him from claiming and being paid for all of the time he worked. The Court further found that
Plaintiff could not prove his off-the-clock work under the standard set in Anderson v. Mount St. Clemens
Pottery Co., 328 U.S. 680 (1946). In Anderson, the Supreme Court held that when an employer has failed
to keep accurate or adequate time records, an employee may satisfy his burden to show that he performed
off-the-clock work if he produced evidence to generally show the amount and extent of the uncompensated
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work as a matter of just and reasonable inference. The Court noted that even if Plaintiff created an
inference that he worked off-the-clock, Defendant negated the inference by the undisputed evidence that:
(i) it had established written policies and training materials stating that all time worked must be accurately
recorded and compensated; (ii) Plaintiff’s own time records showed that Plaintiff worked less than 40 hours
per week; and (iii) Defendant’s record showed that Plaintiff worked less than 40 hours per week.
Moreover, the Court noted that Defendant established that it had no actual or constructive knowledge of
Plaintiff’s off-the-clock hours. Accordingly, the Court granted Defendant’s motion for summary judgment in
its entirety, and as a result, denied as moot Defendant’s motion for submission of notice to the opt-in
Plaintiffs.

(xli) Use Of The All Writs Act In Facilitating Wage & Hour Class Action Settlements

George, et al. v. Staples, Inc., Case No. 08-CV-5746 (D.N.J. Mar. 11, 2010). Plaintiffs, a group of
employees, brought a series of collective actions under the FLSA and class actions under various state
wage & hour laws claiming they were misclassified and that Defendant failed to pay them overtime. The
cases were consolidated before the U.S. District Court for the District of New Jersey. Plaintiffs consisted of
sales managers, operations managers, assistant general managers, copy and print center managers, and
assistant managers who were employed by Staples. The parties reached a settlement for $42 million, and
sought preliminary approval of their class action settlement pursuant to Rule 23 (e) and approval of their
collective action settlement under 29 U.S.C. § 216(b). The proposed settlement covered the 10
consolidated cases before the Court, a related case in the U.S. District Court for the District of Montana,
and a parallel, non-removable state court case in Massachusetts. Plaintiffs and Defendants also filed a joint
motion for an order pursuant to the All Writs Act, 28 U.S.C. § 1651(a), seeking to enjoin all members of the
settlement class in the consolidated cases from initiating any duplicative lawsuits asserting violations of the
FLSA or any state or local laws pertaining to hours of work or payment of wages to the class members.
The All Writes Act authorizes writs necessary or appropriate in aid of the Court’s respective jurisdiction.
The Court granted preliminary approval of the class action settlement. Further, the Court granted the
parties’ motion under § 1651(a) to enjoin all members of the settlement class or their counsel from initiating
any duplicative lawsuits asserting violations of the FLSA or any state or local laws pertaining to hours of
work or payment of wages to the class members. Id. at 1. The Court found that any currently pending
duplicative lawsuits in any federal or state jurisdictions “would threaten or frustrate the Court’s efforts to
administer and oversee” the class action settlement, and on that basis stayed any such cases “as is
necessary” in aid of the Court’s jurisdiction. Id. The Court determined that the stay would remain in effect
through the date of the dismissal of the consolidated lawsuit following final approval of the class action
settlement, or for any individual class member, “through the date he or she files a valid opt-out notice” in
accordance with the settlement agreement. Id. at 1.
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Class action settlements and decisions in 2010 under the Employee Retirement Income Security Act,
29 U.S.C. § 1001 et seq. (“ERISA”), significantly impacted the direction of ERISA litigation. Among the
more closely watched ERISA class actions, courts confronted class certification issues in cases involving
challenges to continued employer stock investments in 401(k) defined contribution pension plans and
employee stock ownership plans (“ESOP’s”). Courts also have continued to split on whether Plaintiffs who
have received lump-sum distributions have standing to sue under ERISA, whether cash balance plans are
inherently age-discriminatory, and whether employers may modify retiree health benefits. Significant
litigation also ensued for U.S.-based auto companies saddled with “legacy costs,” which have negotiated
funding for court-approved transfers of retiree liabilities and retiree benefits administration to voluntary
employee benefit associations (“VEBAs”) under separate plans. Plaintiffs also have filed repeated class
actions challenging the reasonableness of investment management and other fees against some of the
nation’s largest 401(k) retirement savings plans.

A. Cases Certifying Or Refusing To Certify ERISA Class Actions

(i) First Circuit

No reported decisions.

(ii) Second Circuit

Board Of Trustees Of The AFTRA Retirement Fund, et al. v. JPMorgan Chase Bank, N.A., 269 F.R.D.
340 (S.D.N.Y. 2010). Plaintiffs, the fiduciaries of three separate retirement plans that entered into
securities lending agreements with JPMorgan Chase (“JPMC”), brought a class action against Defendant
alleging that JPMC breached its fiduciary duties of prudence and loyalty when it invested $500 million into
2009 Sigma Medium-Term Notes (“MTNs”), a structured investment vehicle (“SIV”) which collapsed and
resulted in significant losses. Plaintiffs moved to certify a class, which included investors who held Sigma
MTNs purchased in June 2007 and had a maturity date of June 2009. JPMC opposed class certification on
the grounds that five direct account holders, who collectively suffered eight percent of the total losses
alleged, should not be included as class members because neither the predominance nor the superiority
requirements of Rule 23(b)(3) could be satisfied. The Court granted Plaintiffs’ motion for class certification.
Without dispute from Defendant, the Court found that Plaintiffs demonstrated the Rule 23(a) requirements
of numerosity, commonality, typicality, and adequacy by a preponderance of the evidence. With respect to
the predominance requirement, the Court addressed that issue by focusing on the five direct account
holders, which JPMC specifically disputed. JPMC first contested that the five direct account holders had
individual issues concerning the purchase and the holding of the 2009 Sigma MTNs that predominated
over the common questions of law or fact concerning the rest of the class members. The Court found that
Plaintiffs’ prudence claim was “overwhelmingly dominated” by a number of common issues of law and fact,
which applied to all proposed class members, including whether “(1) JPMC owed a fiduciary duty of
prudence to all of the class members; (2) JPMC knew or should have known that its investment in the 2009
Sigma MTNs was imprudent; (3) JPMC violated its fiduciary duty of prudence by investing in and holding
the 2009 Sigma MTNs on behalf of all the class members; (4) JPMC knew of, or with reasonable diligence
could have discovered, Sigma’s precarious financial position at the time it invested in and continued to hold
the 2009 Sigma MTNs; and (5) class members sustained losses as a result of JPMC’s alleged breach of its
fiduciary duty of prudence.” Id. at 349. The Court observed that in addition to the existence of these
common questions, the proof on these questions would focus on class-wide common evidence and on the
“standard guidelines” which were applicable to all class members included in Plaintiffs’ class definition. Id.
Similarly, with respect to the due diligence JPMC completed on the Sigma investment, the direct account
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holders were treated in the same way as the rest of the proposed class members. The Court found that
any differences between the direct account holders and the rest of the class suggested by JPMC were
“extremely minor” and that “none of them differentially affect the imprudence of the Sigma investment.” Id.
at 351. Finally, the Court noted that for the purpose of determining liability, it was JPMC’s conduct, rather
than that of the class members, that was the key issue. The Court concluded that “even if the differences
were as substantial as JPMC suggested, JPMC has, at best, identified defenses that were unique to five
out of seventy-six class members – approximately 6.6 percent. Thus, the existence of these defenses [is]
insufficient to find that individual issues predominated.” Id. at 353. JPMC also contested the
predominance requirement on the grounds that there may be conflicts among the purported class members
with regard to the calculation of damages. Some of the direct account holders held significant quantities of
Sigma notes during a period other than the June 2009 MTNs, which gave them an incentive to argue
against the other class members for different dates on which JPMC should have sold the 2009 Sigma
MTNs. The Court reasoned that JPMC’s argument relied on the faulty premises that Plaintiffs alleged that
JPMC was imprudent in buying and holding all Sigma MTNs. However, Plaintiffs took no position on
whether it was prudent for JPMC to buy and hold any Sigma MTNs other than those acquired in June of
2009. Thus, the Court concluded that JPMC’s argument on this point did not have merit. Finally, JPMC
argued that Plaintiffs failed to satisfy the superiority requirement of Rule 23(b) with respect to the five direct
account holders because the direct account holders each had millions of dollars in Sigma securities at
issue and had a greater incentive to pursue individual claims. The Court found that Plaintiffs met their
burden to establish superiority by a preponderance of the evidence. The Court reasoned that “the
existence of large individual claims that are sufficient for individual suits is no bar to a class when the
advantages of unitary adjudication exist to determine the Defendant’s liability.” Id. at 355. Citing In Re
NASDAQ Market-Makers Antitrust Litigation, 172 F.R.D. 119, 124 (S.D.N.Y. 1997), the Court found that
large institutional investors should be included in the class upon a finding that (i) multiple lawsuits would be
costly and inefficient; (ii) class certification would partially equalize the bargaining power between Plaintiffs
and Defendants, and, thus, improve the chances of equitable settlement; (iii) although larger institutional
investors may be capable of filing individual suits, “smaller institutional investors may not be willing and
able to hire counsel to battle against the collective resources of the nation’s largest financial industry firms;”
and (iv) including “the institutional investors . . . would significantly improve the prospects for an overall
resolution.” Id. at 355. The Court concluded that this rationale applied equally to the present case, and as
a result, found the superiority requirement satisfied.

(iii) Third Circuit

Moore, et al. v. Comcast Corp., 268 F.R.D. 530 (E.D. Pa. 2010). The Court certified the class in this
“stock drop” action brought on behalf of participants and beneficiaries of the Comcast Corporation
Retirement-Investment Plan (the “Plan”). Plaintiff alleged that Defendants knew that the value of one of the
Plan’s Comcast stock investment option was artificially inflated during the class period in violation of their
fiduciary duties of prudence and loyalty. Specifically, Plaintiff alleged that on February 1, 2007, Comcast
issued a press release announcing that it anticipated substantial continued growth in 2007. On May 5,
2007, Plaintiff was terminated, liquidated her holdings in the company stock fund, and signed a release in
exchange for six months of severance benefits. In December of 2007, Comcast issued a press release
painting a distinctly less favorable picture of 2007 than the February 2007 projection. As a result, the
Comcast stock lost $2.55 per share. Plaintiff sued, alleging that Defendants breached their fiduciary duties
to the Plan by allowing it to continue offering Comcast stock as an investment option. Defendants first
contended that Plaintiff did not have a standing to sue because she suffered no injury, as she had realized
a profit when she sold her Plan holdings and Comcast stock options. Plaintiff, however, argued that the
proper way to measure loss in ERISA fiduciary breach case is to compare the performance of a
supposedly imprudent investment with the hypothetical earnings of a prudent investment. The Court found
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that Plaintiff had standing to sue because she could have earned more under an alternative investment.
Defendants next argued that even if Plaintiff had suffered an injury-in-fact, she could not represent the
class because she signed a release of her claim against Comcast, which rendered her claims atypical and
rendered her an inadequate class representative. The Court, however, found that the release did not bar
Plaintiff from being a class representative as long as she met the requirements of Rule 23. The Court
noted that Defendant must show some degree of likelihood that a unique defense will play a significant role
at trial to defeat certification of the class on typicality or adequacy grounds based upon a defense.
Moreover, the typicality inquiry remains focused on whether Plaintiff’s incentives in litigating this claim
remain aligned with the class as a whole. As it was undisputed that of 35,394 putative class members,
only 554 signed releases, the Court found that Defendants did not show that Plaintiff would need to devote
significant time and effort to defending against the release issue at the expense of issues that were
common to the rest of the class and as such the release issue would not be a major focus of the litigation.
For these reasons, the Court found that Plaintiff’s claims could be certified pursuant to Rule 23(b)(1)(B).

(iv) Fourth Circuit

Pender, et al. v. Bank Of America Corp., 269 F.R.D. 589 (W.D.N.C. 2010). In their class action
complaint, Plaintiffs alleged that the structure and administration of Defendants’ Plans, the Bank of America
Pension Plan (the “BAC Plan”), which was a cash balance pension plan, and the Bank of America 401(k)
Plan (the “401(k) Plan”) violated ERISA. Plaintiffs argued that the BAC Plan unlawfully deprived
participants of the full value of their retirement benefits by setting normal retirement age at the date when a
participant vested under the plan so as to avoid the alleged need to project benefits to age 65 when
calculating early retirement cash-outs. Plaintiffs also alleged that the BAC Plan’s definition of normal
retirement age violated ERISA’s anti-backloading rules because benefits accruing after normal retirement
age were much greater than those accruing before. Further, Plaintiffs alleged that Defendants violated
ERISA when participants in the 401(k) Plan were given the option of transferring their accounts to defined
benefit plan predecessors of the BAC Plan. Plaintiffs claimed that the transfer of assets from the 401(k)
Plans to the defined benefit plan predecessors of the BAC Plan unlawfully eliminated the separate account
benefit afforded by the 401(k) Plan. Plaintiffs filed a motion for class certification of two classes. Plaintiffs
defined their first putative class as the “cash balance formula class,” which consisted of all persons who
accrued benefits under the defined benefit plan predecessors of the BAC Plan. Id. at 593. Plaintiffs
defined their second putative class as the “cut-back class,” which consisted of all persons who had one or
more individual accounts under the 401(k) Plan from which assets were transferred to the defined benefit
plan predecessors of the BAC Plan. Id. at 595. The Court found that the numerosity requirement was met
because each class was allegedly made up of tens of thousands of former and current participants and
beneficiaries. The Court also found that questions of law and fact existed which were common to the cash
balance formula class. The common questions included: (i) whether participants’ benefits were correctly
calculated or whether participants were forfeiting a portion of their accrued benefits by being paid only an
amount equal to the nominal balance in their hypothetical cash balance accounts; (ii) whether under
ERISA, the normal retirement age can be defined as 5 years of vesting service or whether ERISA requires
the normal retirement age to be 65; and (iii) whether the BAC Plan’s definition of a normal retirement age
contravened ERISA’s anti-backloading rules. The Court determined that the cut-back class presented two
common questions for all class members, which included: (i) whether ERISA’s anti-cut-back rules were
violated when Defendants transferred participants’ individual account assets from the 401(k) Plan and
commingled those assets with the general assets of the defined benefit plan predecessors of the BAC Plan
without segregating them into individual or separate accounts; and (ii) whether fiduciaries engaged in
prohibited transactions, or breaches of fiduciary duty by participating in the implementation of the allegedly
illegal cut-back amendments. The Court found that the putative cash balance formula class suffered the
same alleged harm, as their benefits had been, or potentially would be, underpaid because of the allegedly
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improper definition of normal retirement age and because the BAC Plan allegedly failed to account for a
participant’s right to leave money in the plan until age 70.5 and beyond. The Court further concluded that
typicality was met for the cut-back class because both of the named Plaintiffs challenged the validity of the
asset transfer from the 401(k) Plan to the BAC Plan. The Court held that the named Plaintiffs and the
putative classes shared the same interests of ensuring correct calculation of their lump benefits, insuring
compliance with ERISA’s anti-backloading provisions, and insuring accountability of the 401(k) transfers.
The Court certified the class pursuant to Rule 23(b)(2), finding that the plan calculated the benefits of all
cash balance formula class members in the same way; all the cut-back class had their assets transferred
from the 401(k) Plan; Defendants acted or refused to act on grounds generally applicable to the class; and
final injunctive or declaratory relief would be appropriate with respect to the class as a whole. The Court
also determined that Plaintiffs’ request for a declaration that the Plan systematically deprived class
members of their rights and benefits under ERISA did not prevent Plaintiffs from maintaining their action
under Rule 23(b)(2), as the declaration would be a mere prelude to monetary relief. In rejecting
Defendants’ argument that declaratory relief would be meaningless to former employees in the class, the
Court found that if the BAC Plan’s definition of normal retirement age was declared invalid, former
employees in the class would be entitled to have their benefits recalculated. Finally, Defendants argued
that certain former employees in either class had knowingly and voluntarily released their claims against
Defendants. The Court rejected this argument as the releases related to the employer and not to the
Defendants plans.

Tatum, et al. v. R.J. Reynolds Tobacco Co., 2010 U.S. Dist. LEXIS 1274 (M.D.N.C. Jan. 7, 2010).
Plaintiffs, a group of employees, filed a class action alleging that Defendant breached its fiduciary duty in
violation of ERISA when it failed to retain company stock as a 401(k) plan investment option. Defendant
(“RJR”) decided to create a spin-off as Nabisco. Plaintiffs were participants in RJR’s original 401(k) plan
called the R.J. Reynolds Tobacco Company Capital Investment Plan (“Tobacco Plan”). As part of a spin-
off of the Nabisco food business in June of 1999, RJR and RJR Holdings officers and employees decided
to split the original Tobacco Plan into two plans, with participation in the Tobacco Plan limited to RJR
employees. In March of 1999, the Nabisco stock funds in the plans were frozen. During that period,
Tobacco Plan participants were prohibited from investing new contributions into Nabisco stock. After the
stock significantly declined, the Tobacco Plan sold all of its Nabisco stock in January of 2000 at a
substantial loss. By June of 2000, however, the stock had rebounded to nearly three times the price at
which the plan had sold. Plaintiffs alleged that Defendant’s breached its fiduciary duty of prudence by
failing to reconsider the decision to sell the common stock and by selling the stock at a loss when market
analysts predicted the stock would rebound. The Court certified a class of over 3,500 participants whose
common stock was sold. In certifying the class, the Court relied on Supreme Court and Fourth Circuit
precedent in ruling that participants who had cashed out their accounts nonetheless had standing to sue
because their claims were based on allegations that the fiduciaries’ breaches diminished the values of their
individual accounts. After further discovery, Defendant brought a motion to decertify the class. The Court
observed that in their motion to decertify, Defendant had not presented any evidence or controlling case
law which would merit revisiting the original class certification order. In fact, Defendant’s only basis for
decertifying the class was its disagreement with the Court’s original certification opinion. The Court opined
that Defendant’s suggestion that the Court needed assistance from the parties to understand the
controlling case law and come to a different conclusion was, at the very least, an inadequate basis for
revisiting the class certification decision or decertifying the class. Nonetheless, the Court reviewed its
certification order and found no reason to alter or amend the original certification order.

(v) Fifth Circuit

No reported decisions.
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(vi) Sixth Circuit

No reported decisions.

(vii) Seventh Circuit

Thompson, et al. v. Retirement Plan For Employees Of S.C. Johnson & Sons, Inc., 265 F.R.D. 405
(E.D. Wis. 2010). Plaintiffs, a group of employees, filed a class action against Defendants, alleging that
the Retirement Plan for S.C. Johnson & Sons, Inc. (the "SCJ Plan”) and Retirement Plan Johnson
Diversey, Inc. (the "JDI Plan”), violated ERISA by impermissibly backloading benefits provided under the
Plans and incorrectly calculating lump sum distributions paid to pre-retirement age plan participants.
Defendants were cash balance plans under which each participant had a “notional” plan account that
increased in value each year. Upon leaving employment, participants could elect to receive a lump sum
distribution of his or her account balance, unless the actuarial equivalent present value of their
“grandfathered benefit” was greater than the notional account balance. Id. at 408. Plaintiffs alleged that
Defendants miscalculated lump sum distributions, resulting in a forfeiture of benefits for Plaintiffs. Plaintiffs
moved to certify a number of classes and sub-classes relating to their “backloading” and “lump sum”
claims. Defendants argued that the Court should not address Plaintiffs’ motion until after it decided the
pending motions for summary judgment. The Court rejected the argument, finding that the fact that a suit
lacks merit does not moot the question of class certification because, if a class is certified, its members,
and not just the named Plaintiffs, are bound by it. Moreover, the Court found that deciding a motion for
class certification before deciding the merits was generally advisable. Defendants also contended that
Plaintiffs failed to meet the adequacy requirement, arguing that the interests of certain class
representatives might conflict with the interests of certain lump sum sub-class members. Defendants
argued that the issue of which interest rate should be applied to recalculate the participants’ lump sum
benefits created a conflict between the class members. The Court remarked that it did not believe that this
issue created conflicting claims precluding class certification, and rejected Defendants’ argument. The
Court noted that Plaintiffs sought declaratory relief stating that Defendants’ method of calculating lump
sums was illegal, and Defendants’ interest credit violated ERISA’s anti-backloading rules. Therefore, the
Court ruled that the class was maintainable under Rule 23(b)(2). In determining the scope of the classes
and the sub-classes, the Court noted that Defendants argued that the proposed classes and sub-classes
were inappropriate because of statute of limitations concerns. The Court opined that if the six-year state of
limitations applied, it could rule against the lump sum sub-class B class members and leave the claims of
the lump sum sub-class A members intact. Thus, the Court held that certification of two lump sum sub-
classes was permissible and appropriate here, and therefore granted Plaintiffs’ motion for class
certification.

(viii) Eighth Circuit

Figas, et al. v. Wells Fargo & Co., 2010 U.S. Dist. LEXIS 79965 (D. Minn. April 6, 2010). Plaintiff, a
participant in a defined contribution plan (the “Plan”), brought a class action alleging that Defendant
breached its fiduciary duties under ERISA by impermissibly investing in mutual funds managed by an
affiliate of Defendant. Plaintiff filed a motion for class certification on behalf of a class of all participants in
the Plan. Defendant filed a motion for partial summary judgment. The Court granted Defendant’s motion
for partial summary judgment on Plaintiff’s prohibited-transaction claim, and granted Plaintiff’s motion for
class certification with respect to the surviving claim. The Court found the prohibited-transaction claim was
untimely as Plaintiff had actual knowledge of the claim at least three years before filing suit. The Court
held that for Plaintiff to have actual knowledge she did not need to know all of the elements of a prohibited
transaction claim; instead, she simply needed to know about the Plan’s investment in mutual funds
managed by Defendant’s affiliate and know that management fees were paid to the affiliate. As to the
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class certification motion, the Court noted that there was no dispute as to Rule 23’s numerosity and
commonality requirements. Contesting typicality, Defendant asserted that Plaintiff could not make any
claim related to allegedly excessive fess because Defendant had paid the majority of the fees at issue.
The Court rejected this argument, construing Plaintiff’s claim as being not that the fees were excessive, but
instead that the fees paid were higher than they would have been if Defendant had not retained an affiliate
to manage the investment. Defendant also attacked commonality and typicality because certain
participants, including the named Plaintiff, lost money based on the investments while others made money.
The Court rejected this argument, noting that the claim was brought on behalf of the Plan, so an
individualized assessment of which participants lost money in their account due to the investments was not
warranted. Finding that Plaintiff established that her claims were common to the claims of the class and
that the questions of law or fact common to the members of the class predominated over any questions
affecting individual class members, the Court granted Plaintiff’s motion for class certification.

Hans, et al. v. Tharaldson, 2010 U.S. Dist. LEXIS 45927 (D.N.D. May 7, 2010). Plaintiffs asserted claims
for two sub-classes – one of current employees and the other of former employees of Defendants –
contending that Employee Stock Ownership Plan (“ESOP”) fiduciaries breached their duties under ERISA
by selling shares of employer stock at inflated prices. In moving for class certification, however, Plaintiffs
argued that that a single class was proper. The Court found that the existence of over 3,500 current and
former plan participants met the numerosity requirement. The Court also found that the proposed class
met the commonality requirement, as: (i) the action was brought for the benefit of the plan; (ii) the remedy
sought was for the benefit of all plan participants; and (iii) common questions of law and fact included
whether Defendants were fiduciaries, whether they had breached any duties to the plan, whether the plan
paid an inflated price for the shares, whether the fiduciaries took steps to recover an excessive payment, if
there was one, and whether all holders of shares in the ESOP were injured by any excessive price paid by
the ESOP. The Court found that a single class was incompatible with Rule 23(a)’s typicality requirement
because of the risk of intra-class conflicts. Specifically, the Court reasoned that current employees in the
proposed class had interest in continued growth and vitality of the employer and were acutely concerned
with the employer’s financial well-being. In contrast, former employees who still had funds in the ESOP
had no interest in the current value of employer stock and even if the stock was rendered worthless by
continued expensive and protracted litigation, they would not be harmed since they were seeking a
“snapshot” of past plan value. Id. at *23-24. The Court further reasoned that even though the current
employees would benefit from a finding that the ESOP paid too much for the shares, the gain would be
meaningless if the current value of the employer’s shares was substantially reduced by the litigation. Given
this inter-class conflict, the Court certified two separate sub-classes, one of current employees and one of
former employees, and ordered that each sub-class be represented by separate counsel.

Titus, et al. v. Burns & McDonnell, Inc., 2010 U.S. Dist. LEXIS 94840 (W.D. Mo. Sept. 13, 2010). In this
action alleging violation of ERISA’s anti-cut-back rule, the Court granted Plaintiff’s motion for class
certification. The Court found that the proposed class satisfied Rule 23(a). First, the Court found that
Plaintiff satisfied the numerosity requirement because there were 100 potential class members. In finding
numerosity, the Court disregarded Defendants’ assertion that they had settled with 91 of the potential class
members and therefore, there were only nine potential class members. Instead, the Court considered this
to be an issue that went to the merits of the claim and concluded that it was not permitted to resolve a
merits issue in ruling on a motion for class certification. Second, the Court found that the legal questions
raised by Plaintiff which were typical of all potential class members’ claims, namely whether Defendants
violated ERISA’s anti-cut-back rule and whether the class was entitled to relief as a result. The Court
rejected the argument that the releases signed by potential class members precluded a finding of typicality
because the relevant inquiry was whether Defendants’ conduct toward the class as a whole was consistent
and not whether the Defendants might have particularized defenses against certain class members. Third,
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the Court found that questions related to the legality of Defendants’ actions under ERISA were common to
the class and although the amount of damages would necessarily be based on the amount of money in
individual plan participants’ accounts, the process for determining damages would be common to all
members. The Court also found that the class could be certified under Rule 23(b)(3) because all potential
class members were ESOP participants and the legal question of whether or not Defendants’ actions
violated ERISA were common to the entire class. The Court therefore found that common questions of law
predominated and that a class action was the superior way of resolving this case.

(ix) Ninth Circuit

Barnes, et al. v. AT & T Pension Benefit Plan-Nonbargained Program, 2010 U.S. Dist. LEXIS 90486
(N.D. Cal. Aug. 31, 2010). In this class action alleging wrongful denial of pension benefits in violation of
ERISA, the Court granted Plaintiff’s motion to certify the class. The Court first found that Plaintiff satisfied
the numerosity requirement because the putative class consisted of 285 individuals. The Court found
common issues existed concerning whether under the terms of the Plan, a participant who accepts a
discounted retirement benefit is entitled, upon being later rehired, to a recalculated or redetermined benefit
that accurately reflects the employee’s additional years of service and increased age. The Court also
found that Plaintiff’s claim was typical. The Court rejected arguments that the claim was atypical because
absent class members were not required to exhaust their claims through the Plan’s internal review
procedures. The Court also found typicality even though Defendant could raise defenses that would bar
recovery of certain putative class members. The Court reasoned that if liability was found, Defendant could
raise all of their recovery-based defenses on both a class-wide and class-member basis. The Court found
that a class action was appropriate given the risk that if putative class members were required to litigate
their claims individually, different adjudicative bodies could reach different conclusions regarding whether
class members were entitled to recalculated benefits under the Plan. As such, the Court certified the class
under Rule 23(b)(1)(A) and (b)(1)(B). The Court also found that certification to be appropriate under Rule
23(b)(2), because Defendant’s Director of Benefits had admitted that the interpretation of the Plan that
resulted in it denying Plaintiff’s claim for a redetermined benefits would apply to any other Plan participants
who raised a similar claim. While acknowledging that the statute of limitations might preclude certain class
members from recovering additional benefits, the Court found that at the certification stage inquiries into
timeliness are limited to the named Plaintiff.

In Re Fremont General Corporation Litigation, 2010 U.S. Dist. LEXIS 85175 (C.D. Cal. April 15, 2010).
Plaintiffs, current and former participants and beneficiaries in 401(k) and employee stock ownership plans,
filed a class action alleging that Defendants breached their ERISA fiduciary duties towards the Plan in
connection with the Plan’s employer stock offerings. The Court granted class certification. The Court
found numerosity as the plan had more than 4,000 participants. The Court found numerous common
questions of law and fact, including: (i) the extent of the class members’ participation in the plans; (ii)
whether Defendants breached fiduciary duties purportedly owed to those Plans by investing in company
stock; and (iii) whether Defendants breached fiduciary duties by failing to prudently and loyally manage the
Plans’ investments, properly monitor the performance of fiduciary appointees, remove and replace
appointees whose performance was inadequate, and prevent breaches of duty by co-fiduciaries. The Court
held that Plaintiffs’ claims were typical of those of the class because the alleged injuries of financial losses
were similar among the class and resulted from the same action, i.e., Defendants’ decision to invest the
plans’ assets in company stock. The Court certified the class pursuant to Rule 23(b)(3), finding that the
class met the predominance and superiority requirements. The Court also rejected argument of
Defendants as to the scope of the class period, finding that disagreement over the proper inception date
was a question of fact which could not be resolved at the class certification stage of litigation. The Court
also rejected Defendants’ argument that certification was improper given that the class included Plaintiffs
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who had executed a releases precluding them from pursuing claims against the plan sponsor. The Court
found that if the releases waived claims at issue in the litigation, class members who signed releases could
be split into a sub-class. The Court thereby granted Plaintiffs’ motion for class certification.

(x) Tenth Circuit

No reported decisions.

(xi) Eleventh Circuit

No reported decisions.

(xii) District Of Columbia Circuit

No reported decisions.

B. Other Federal Rulings Affecting The Defense Of ERISA Class Action Litigation

Throughout 2010, federal courts issued a wide variety of rulings on procedural and substantive matters in
ERISA class action litigation. These rulings included stock drop ERISA class actions; cash balance plan
issues; issues with Department of Labor ERISA enforcement actions; breach of fiduciary duty issues in
ERISA class actions; vesting issues in ERISA class actions; section 510 issues in ERISA class actions;
settlement approval issues in ERISA class actions; jury trials in ERISA class actions; standing issues in
ERISA class actions; exhaustion principles in ERISA class actions; pension calculation issues in ERISA
class actions; pleading standards in ERISA class actions; venue issues in ERISA class actions; impact of
standard of review issues in ERISA class actions; statute of limitations in ERISA class actions; discovery in
ERISA class actions; direct action concepts in ERISA class actions; awards of costs in ERISA class
actions; injunctions in ERISA class actions; trial procedures in ERISA class actions; ERISA preemption in
class actions; ERISA class actions in MDL proceedings; and Section 403 claims in ERISA class actions.

(i) Stock Drop ERISA Class Actions

Alderfer, et al. v. Clemens Market, Inc., 2010 U.S. Dist. LEXIS 136030 (E.D. Pa. Dec. 23, 2010). In this
putative class action alleging breach of fiduciary duties in the management of an employer stock fund
which held stock of Clemens Markets, Inc. (“CMI”), the Court partly granted and partly denied Defendants’
motion to dismiss. Defendants’ Retirement Savings and Profit Sharing Plan (the “Plan”) permitted
participants to invest a portion of their accounts in the Clemens Stock Fund and other investments.
Pursuant to Defendants’ decision to sell the operating assets of CMI, and prior to liquidating the assets,
Defendants informed Plan participants, through a Sarbanes Oxley notice, that Defendants’ Clemens Stock
Fund would be converted to cash and that Defendants would make periodic payments to stockholders until
the fund was exhausted. The bankruptcy of one of Defendants’ tenants complicated the valuations and
sale of CMI’s real estate holdings, thus resulting in a decline in the value of the stock held by the Plan.
Plaintiff brought a class action under ERISA, alleging that Defendants were responsible for the decline in
CMI’s stock value, as the Sarbanes Oxley notice failed to inform Plan participants that the value of the
stock was dependent upon the value of Defendants’ real estate holding. The Court dismissed Plaintiff’s
claim against the Plan because the Plan was not a fiduciary that could be sued under ERISA. The Court
also dismissed Plaintiff’s claim for restitution under 29 U.S.C. § 1132(a)(3), because it was not a legitimate
claim for equitable relief under the statute. Further, the Court dismissed Plaintiff’s remaining claims for
equitable relief under 29 U.S.C. § 1132(a)(3) because the relief sought was identical to the equitable
remedies Plaintiff sought under 29 U.S.C. § 1132(a)(2) for the benefit of the Plan as a whole. The Court
noted that Plaintiff’s various requests for relief – for removal of certain Plan trustees, an accounting, an
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order requiring Defendants to take corrective action, and costs – could be secured under § 1132(a)(2).
The Court also held that it would be premature to determine that Defendants were not fiduciaries with
respect to the Plan’s CMI stock investments. Although Defendants argued that they were not ERISA
fiduciaries with respect to these investments, the Court noted that Defendants did not show that the Plan
required investment in Defendants’ stock. At the same time, the Court denied Defendants’ motion to
dismiss Plaintiff’s prudent management claim. The Court noted that discovery was necessary to determine
whether and to what extent the presumption of prudence could be applied to Plan’s investment in
Defendants’ stock because it was not clear whether the terms of the Plan required, encouraged, or merely
permitted such investment. The Court determined that Plaintiff’s allegations – that Defendants
misrepresented the structure of the Plan after the restructuring, the relationship between CMI’s real estate
holdings and the Plan’s value, and the status of liquidation – were more than sufficient to allow Plaintiff to
proceed on his misrepresentation and omission claims. Finally, the Court denied Defendants’ motion to
dismiss Plaintiff’s failure to monitor claim because the claim was derivative of the claims the Court had
declined to dismiss.

Dann, et al. v. Lincoln National Corp., 708 F. Supp. 2d 481 (E.D. Pa. 2010). In this case, Plaintiff, a
participant in a Lincoln National Corporation’s (“LNC”) 401(k) plan, sued on behalf of the 401(k) plan and
various other plans offered by the company (the “Plans”) to recover for alleged breaches of fiduciary duty in
connection with the Plans’ offering of LNC stock as an investment option. Plaintiff alleged that Defendants
breached their duty of prudence by offering as an investment option the LNC Common Stock Fund (the
“Fund”), which consisted primarily of company stock. Plaintiff further alleged that Defendants breached
their fiduciary duty by failing to disclose the risk that LNC would suffer financial losses, thus harming the
Plans’ investments. In ruling on the Defendants’ motion to dismiss, the Court first determined that the Fund
qualified as an employee stock ownership plan (“ESOP”) and continued investments in LNC stock were
presumed to be prudent. The Court, however, found that Plaintiff had pleaded “dire circumstances
sufficient to overcome the presumption of prudence.” Id. at 490. In reaching this conclusion, the Court
noted Plaintiff had demonstrated a drastic decline in the value of LNC common stock and that Defendants
knew or should have known of the impending collapse in value based on declines in the sub-prime
mortgage market, LNC’s downgraded credit and debit ratings, and the company’s acquisition of a local
bank to become eligible for TARP funds (which were available only for institutions holding “troubled
assets”). Id. at 491. The Court also explained that a conflict of interest existed among the Defendants
because their compensation was tied to the price of LNC stock, thereby creating an incentive to keep Plan
assets heavily invested in company stock. The Court opined that a prudent and disinterested fiduciary
would have considered divesting the Plans of LNC stock in light of the company’s dire circumstances.
Plaintiff further alleged that Defendants breached their fiduciary duty by failing to disclose the risks
associated with investing in LNC stock and by issuing false and misleading statements regarding the health
of the company. The Court found that Defendants had adequately disclosed the risks of investing in LNC
stock through the summary plan descriptions, which specifically warned that the LNC stock was subject to
a variety of risks. The Court, however, allowed Plaintiffs’ improper disclosure claims to proceed based
upon allegations that Defendants distributed documents that contained materially misleading statements to
plan participants.

Dudenhoeffer, et al. v. Fifth Third Bancorp, 2010 U.S. Dist. LEXIS 131967 (S.D. Ohio Nov. 24, 2010).
In this class action brought by the participants of the Fifth Bancorp Master Profit Sharing Plan (the “Plan”),
a 401(k) plan, alleging breach of fiduciary duties under ERISA, the Court granted Defendants’ motion to
dismiss. Plan participants could contribute to the Plan and could direct the Plan to make investments in
any one of the 20 separate investment funds, including one fund that invested entirely in the Fifth Third
common stock, except for short-term investments to accommodate the liquidity needs of the fund. Plaintiffs
alleged that Defendants breached their fiduciary duty by maintaining Fifth Third stock as an investment
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option after it became imprudent to do so. Because this fund was an ESOP, Defendants argued that they
were entitled to presumption that their decision to maintain the investment in, and decision not to divest the
fund of, Fifth Third common stock was entitled to deference. The Court noted that in order to qualify as an
ESOP, the plan must invest primarily in qualifying employer securities and meet the other requirements of
26 U.S.C. § 401. Plaintiffs argued that the fund was not an ESOP because the Plan allowed the plan
administrator to discontinue or change investment options when it became prudent to do so. As the record
indicated that the Fifth Third Stock Fund was intended to and did invest in the Fifth Third common stock,
the Court concluded that it was an ESOP. Based on Kuper v. Iovenko, 66 F.3d 1447 (6th Cir. 1995), and
Moench v. Robertson, 62 F.3d 553 (3d Cir. 1995), the Court noted that to state a claim of breach of the
fiduciary duty prudence, Plaintiffs must overcome the presumption of prudence accorded to ESOPs.
Although the allegations demonstrated that Fifth Third’s foray into sub-prime lending was ill-conceived and
ill-considered, the Court concluded that Plaintiffs failed to allege facts sufficient to overcome the
presumption that Defendants’ decision to remain invested in Fifth Third stock was prudent. Accordingly,
the Court dismissed Plaintiffs’ breach of fiduciary duty claim to the extent that it relied on the continued
offering of and failure to divest of Fifth Third common stock. Likewise, the Court dismissed Plaintiffs’
claims for failure to provide complete and accurate information about Fifth Third stock, and failure to
monitor the performance of other fiduciaries that permitted the Plan to invest in Fifth Third common stock.
In light of its rulings, the Court also denied Plaintiffs leave to file an amended complaint.

Harris, et al. v. Amgen, Inc., 2010 U.S. Dist. LEXIS 26283 (C.D. Cal. Mar. 2, 2010). In this class action
alleging breach of fiduciary duty brought by current and former employees of Amgen, Inc. and its
subsidiaries who participated in the Amgen Retirement and Savings Plan (the “Amgen Plan”) and the
Retirement and Savings Plan for Amgen Manufacturing, Ltd. (the “AML Plan”) (collectively referred to as
the Plans), the Court granted Defendants’ motion to dismiss without prejudice. The Plans permitted plan
participants to select from various investment options, including an Amgen common stock fund. Plaintiffs
alleged that Defendants concealed the negative results of the clinical studies of the Amgen drug
Aranesp(R), and allegedly marketed Aranesp(R) and another Amgen drug, Epogen(R), for “off-label” uses
that they allegedly knew were risky. Eventually, the negative results of the clinical study were published,
and Amgen subsequently revealed that the U.S. Securities and Exchange Commission had opened an
inquiry related to the announcement of these results. The FDA then mandated a “black box” warning
concerning the risks of off-label uses of Aranesp(R), and Epogen(R), which allegedly resulted in a stock
price drop. Id. at *4-5. Plaintiffs asserted that Defendants breached their fiduciary duties by permitting
plan participants to continue investing in Amgen Stock despite knowing of the health risks associated with
Aranesp(R) and marketed Aranesp(R) and Epogen(R) for off-label uses. Defendants argued that claims
against Amgen, AML, certain Director Defendants, and certain individuals who served in plan-related roles
should be dismissed. Regarding Amgen, the Court noted that although it was the Plan Sponsor and
Administrator and was a named fiduciary to the Plans, it delegated its fiduciary responsibilities under the
Amgen Plan to the certain fiduciary committees. The Court also rejected Plaintiffs’ argument that Amgen
was a fiduciary merely because its Board exercised authority over the Plans and that the actions of other
fiduciaries could be imputed to Amgen under the doctrine of respondeat superior. The Court observed that
the plan documents were not clear as to whether AML delegated its fiduciary responsibilities; therefore, it
declined to dismiss claims as to AML. Likewise, the Court noted that Plaintiffs failed to allege that the
Director Defendants and individual Defendants breached their fiduciary duties, and dismissed the
complaint as to those claims without prejudice. Regarding Plaintiffs’ conflict of interest claims, the Court
noted that these claims were based on allegations that fiduciaries received stock-based compensation but
that these allegations were insufficient to state a claim for breach of the duty of loyalty under ERISA. In
dismissing Plaintiffs’ imprudent investment claim, the Court adopted the presumption in Moench v.
Robertson, 62 F.3d 553 (3d Cir. 1995), that plan fiduciaries were entitled to a presumption of prudence,
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unless Plaintiffs alleged sufficient facts to rebut the presumption. The Court dismissed the claim because
Plaintiffs did not allege sufficient facts to rebut the presumption of prudence. In dismissing Plaintiffs’
misrepresentation and non-disclosure claim, the Court noted that ERISA fiduciaries were obligated to
disclose information about the plan itself only upon a written request and that no such request had been
made. Similarly, the Court found that Plaintiffs did not plead sufficient facts to establish a claim for
misrepresentation claim.

Harris, et al. v. Amgen, Inc., 2010 U.S. Dist. LEXIS 26283 (C.D. Cal. June 18, 2010). In this class
action, Defendants moved to dismiss Plaintiffs’ amended complaint on the grounds that Plaintiffs failed to
allege that Defendants were plan fiduciaries and failed to state a claim under ERISA. The Court held that
while Plaintiffs had adequately alleged that certain Defendants were fiduciaries, they did not state a
plausible claim for breach of fiduciary duty. Plaintiffs were participants in two Amgen retirement plans (the
“Plans”). Plaintiffs argued that Defendants breached their duty of prudence by: (i) continuing to offer
Amgen Stock Fund as an investment option for the Plans; (ii) permitting the Plans to acquire and hold
Amgen Stock instead of cash or other investments; and (iii) failing to take adequate steps to prevent the
Plans from suffering losses on their investments in Amgen Stock. The Court dismissed claims against
Amgen because it had delegated fiduciary responsibilities to the Plans’ Fiduciary Committee and the
Global Benefits Committee. The Court declined to dismiss Amgen’s subsidiary AML, however, because it
was a named fiduciary under the Plans, and Defendants failed to demonstrate it had delegated its
responsibilities. Similarly, the Court declined to dismiss certain director Defendants based on allegations
that they had the authority to appoint and remove members of the Fiduciary Committee and thus could be
held liable to the extent that they improperly selected the members of that committee. Defendants argued
that the fiduciaries were entitled to a presumption that continued investment in company stock was prudent
because the Plans required such an investment to be offered. Plaintiffs disagreed, but the Court found that
it need not decide this issue because Plaintiffs had failed to allege sufficient facts to state a claim in any
event. The Court found that Plaintiffs’ allegations of imprudence were conclusory and were undermined by
the fact that Amgen’s stock price had declined only gradually over the course of the entire class period.
The Court also found Plaintiffs’ allegations insufficient to support a claim that Amgen engaged in an illegal
cover-up or had dramatically withdrawn products from the market. Instead, the Court remarked that if
Defendants had removed Amgen stock as investment option, it likely would have triggered the precise
result that Plaintiffs sought to avoid – a drop in the stock price.

In Re American Express Co. ERISA Litigation, 2010 U.S. Dist. LEXIS 117013 (S.D.N.Y. Nov. 2, 2010).
Participants and the beneficiaries of the American Express Incentive Savings Plan (the “Plan”) brought
class actions against American Express, certain company committees and individuals, alleging breach of
fiduciary duty under ERISA. The Plan was a defined contribution plan or individual account plan consisting
of contributions made by employees and the employer, almost exclusively in American Express stock.
However, American Express suffered losses as consumer spending declined during the economic
recession and as a result its stock decreased from $58.50 per share to $9.71 per share, resulting in over a
78% loss in value and a reduction in value of Plaintiffs’ vested benefits. Plaintiffs claimed that the various
Defendants were responsible for the Plan’s investments and breached their fiduciary duties by failing to
limit the Plan’s investments in American Express. Plaintiffs alleged that throughout the class period,
American Express misled Plan participants by representing that its credit business would remain strong
while Plan fiduciaries knew or should have known that the company’s financial condition was such that
investment in American Express stock was an imprudent investment. In their complaint, Plaintiffs alleged
that Defendants failed to reduce the assets in the company stock fund to 10% of the total Plan assets as
required by the 2007 Plan amendment in violation of their fiduciary duty to manage the Plan in accordance
with Plan documents pursuant to §§ 404(a)(1)(D) and 405, and as a result, they incurred losses in excess
of $130 million. Additionally, Plaintiffs claimed that Defendants knew that the company stock fund was not
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a prudent investment during the class period, but failed to protect Plan participants from investing in the
company stock fund in violation of their fiduciary duty of prudence and loyalty pursuant to §§ 404(a)(1)(B)
and 405 of ERISA. Defendants argued they had no fiduciary duties with respect to the Plan’s investment in
the company stock fund, and that even if they did have such fiduciary duties, the complaint failed to allege
facts sufficient to support a claim that the Plan required Defendants to reduce the total Plan assets
invested in the company stock fund to 10%, or that the company stock fund was an imprudent investment
option. In agreeing with Defendants, the Court noted that the Plan itself mandated that the trust fund
consist in part of the company stock fund and the Plan documents did not grant Defendants any discretion
with regard to whether the Plan would offer a company stock fund. Because Defendants had no discretion
regarding the existence of the company stock fund, the Court held that Defendants were not liable for
breach of fiduciary duty with respect to whether the company stock fund was maintained as part of the
Plan.

In Re Constellation Energy Group, Inc. ERISA Litigation, 2010 U.S. Dist. LEXIS 82906 (D. Md.
Aug. 13, 2010). Plaintiffs, a group of participants in Defendants’ retirement plans (the “Plans”), brought a
class action alleging that Defendants breached their fiduciary duties by allowing imprudent investments and
by making material misrepresentations to Plan participants. The Plans offered various investment options,
including the CEG Common Stock Fund comprised primarily of company stock. Defendants filed a motion
to dismiss, which the Court granted. With regard to the imprudence issue, the Court found that Plaintiffs
failed to allege that Defendants acted imprudently by retaining the CEG Fund as an investment option.
Specifically, the Court concluded that Defendants’ decision to adopt a riskier business model did not
automatically trigger a duty to divest. Moreover, the Court rejected Plaintiffs’ argument that Defendants
engaged in a scheme to inflate stock value, and noted that optimistic statements regarding future earnings
were generally not actionable as they do not have a material effect on share price. Although Defendants’
company stock price precipitously declined after Lehman Brothers declared bankruptcy, the Court found
such an event unforeseeable and noted that the prior gradual decline of company stock value did not raise
a red flag that would have triggered a fiduciary duty to investigate the on-going prudence of CEG stock.
The Court also expressed concern that if the fiduciaries had done as Plaintiffs alleged, they should have
divested the Plans of CEG stock, and participants would have missed the opportunity to benefit from price
increases triggered by Defendants’ initial merger agreement with another company. With regard to the
breach of loyalty claim, the Court concluded that Plaintiffs failed to allege sufficient facts to make plausible
their claim that Defendants’ communications to Plan participants contained material misrepresentations.
Although Plaintiffs argued that Defendants’ public disclosures presented an overly optimistic outlook
despite their risky business practices, the Court noted that Defendants adequately disclosed their exposure
to various risks in the company’s 2007 Annual Report and that Plaintiffs failed to identify additional
information that Defendants should have divulged. The Court therefore granted Defendants’ motion to
dismiss Plaintiffs’ claims.

In Re General Growth Properties, Inc., ERISA Litigation, 2010 U.S. Dist. LEXIS 44234 (N.D. Ill. May 6,
2010). In this class action alleging violations of ERISA’s fiduciary duty of prudence stemming from
Defendants’ management of the General Growth 401(k) Savings Plan (the “Plan”), the Court granted
Defendants’ motion to dismiss in part. Shares of General Growth common stock (“GGP stock”) were
offered as one of the Plan’s investment options. Plaintiffs alleged that throughout the class period,
Defendants allowed the Plan to acquire and hold GGP Stock even though they knew or should have known
that it was an imprudent investment. The Plan established an Administrative Committee to carry out
administrative functions and an Investment Committee to perform investment-related fiduciary functions.
Although the Plan permitted the offering of a GGP stock fund, it also allowed the Investment Committee to
remove that fund. In support of their fiduciary breach allegations, Plaintiffs cited a variety of public
statements that were alleged to have been misleading because they were overly confident and concealed
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known risks related to the company’s substantial debt obligations. Plaintiffs alleged that when the truth
was revealed General Growth’s stock price plummeted. The Court found that Plaintiffs had alleged that
each Defendant was a fiduciary because they had alleged that each exercised some degree of
discretionary authority over the management or administration of the Plan. The Court refused to apply the
presumption of prudence articulated in Moench v. Robertson, 62 F.3d 553 (3d Cir. 1995), because the Plan
did not require the fiduciaries to offer GGP stock as an investment option. Likewise, the Court found that
Plaintiffs had pleaded sufficient facts sufficient to allege imprudence. The Court, however, dismissed
Plaintiffs’ misrepresentation and non-disclosure claims to the extent they were based upon SEC filings and
other statement that were made in a corporate capacity, not a fiduciary capacity. The Court also rejected
the claim that Defendants improperly failed to disclose the truth about GGP’s precarious financial condition
because it found no obligation to share specific information about investments offered by the Plan. The
Court further declined to dismiss Plaintiffs’ monitoring claims, finding that they required further
development.

In Re Regions Morgan Keegan ERISA Litigation, 692 F. Supp. 2d 944 (W.D. Tenn. 2010). Plaintiffs, a
group of current and former participants of certain Regions-sponsored 401(k) retirement plans, filed a class
action alleging numerous ERISA violations based on losses suffered by those plans. Defendants brought
motions to dismiss. Count I alleged that Defendants breached their duties of loyalty and prudence by
allowing the Plan participants to invest in Regions’ common stock. Defendants contended that the Plans
were ESOPs, and therefore, the employer stock investments were entitled to a presumption of prudence.
The Court declined to apply the presumption of prudence and thus denied Defendants’ motion as to
Count I. Count IV alleged that members of the Regions Benefits Management Committee and the
AmSouth Benefits Committee (the “Committee Defendants”) breached their ERISA disclosure duties by
failing to provide complete and accurate information about Regions stock that prevented participants from
making adequately informed decisions about their retirement savings. The Court found that Defendants
could be held liable for misrepresentations contained in SEC filings that were incorporated into plan
documents, and denied Defendants’ motion to dismiss Count IV. Counts XI to XV of the complaint
asserted claims on behalf of all participants whose Plan accounts were invested in one or more of the RMK
Select Funds. These claims alleged that the Plans’ use of the RMK Select Funds as investment vehicles
violated ERISA because those mutual funds were managed or advised by a corporate affiliate of the Plans’
sponsoring employer and trustee, and allegedly charged excessive fees. The Court denied Defendants’
motion to dismiss as to these claims, finding that Plaintiffs plausibly alleged that Defendants failed to
implement a prudent and adequate procedure for evaluating, selecting, and monitoring fund investment
options and for ensuring that reasonably priced, prudent investment options were selected for the Plan and
that the fiduciaries had allegedly failed to make required disclosures about the fund and their fees. The
Court also refused to dismiss prohibited transaction allegations based upon Prohibited Transaction
Exemption (“PTE”) 77-3, finding that the application of PTE 77-3 required factual analysis that could not be
performed on at the motion to dismiss stage. Counts VI through X sought to impose liability under ERISA
on various Defendants for alleged losses resulting from Plan-based investments in the RMK select High
Income Fund and the RMK Select Intermediate Bond Fund (together the “Bond Funds”). The Court found
that Plaintiffs had stated a claim in Count VI – the prudence claim – and in Count IX – the Bond Fund
disclosure claim. As to the prudence claim, the Court ruled that Plaintiffs’ allegation that Defendants failed
to take action when they knew or should have known that investment in the Bond Funds had become
imprudent was sufficient to state a claim. The Court found that Plaintiffs adequately alleged the disclosure
claim and stated the specific information that Defendants failed to provide, the direct and indirect
communications Defendants allegedly made to Plaintiffs, and the duties and responsibilities that
Defendants allegedly breached. The Court further found that because Counts I, IV, VI, IX, XII, and XV had
been sufficiently pled, the derivative claims in Counts II, III, V, VII, VIII, X, XII, and XIV – the monitoring, co-
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fiduciary disclosure and co-fiduciary liability claims – should not be dismissed. The Court also denied the
motion to dismiss as to claims against individual Defendants and found that § 404(c) of ERISA did not bar
recovery. Defendants Morgan Keegan and MAM filed a separate motion to dismiss addressing the four
counts in Plaintiffs’ complaint against them. The Court granted this motion as to Count V – fiduciary liability
– because both parties agreed that Count V was insufficient as to the Morgan Defendants and should be
dismissed. In Count VI, Plaintiffs alleged that Morgan Keegan and MAM failed to prudently and loyally
manage the Legacy and the Merged Plans and the Plans’ assets. The Court found that Plaintiffs
adequately alleged ERISA claims against the Morgan Defendants that were distinct from federal securities
law claims. Likewise, the Court denied the Morgan Defendants’ motion to dismiss Count III – breach of
fiduciary duty to disclose necessary information to co-fiduciaries – and Count XV – prohibited transactions
regarding sharing and other kickback payments.

In Re SLM Corp. ERISA Litigation, 2010 U.S. Dist. LEXIS 109775 (S.D.N.Y. Sept. 24, 2010). Plaintiffs,
a group of participants in the Sallie Mae 401(k) Savings and Retirement Plans, alleged Defendants
breached their fiduciary duties. Plaintiffs claimed that the Retirement Plan should not have offered Sallie
Mae stock as an option to participants, citing an 85% drop in the company’s stock price. Specifically, the
Plaintiffs alleged that Sallie Mae stock was an imprudent investment because the company had expanded
its student loan offerings to so-called “sub-prime borrowers,” which attended non-traditional schools, and
had lower credit scores and graduation rates than other borrowers. Id. at *7. Defendants brought a motion
to dismiss. The Court found that although the Defendants acted in conformity with Plan documents, this
fact was not a complete shield to liability. Nevertheless, the Court held that the Plaintiffs could not
overcome the high presumption of prudence applied where a plan requires that employer stock be offered
as an investment option. The Court held that, standing alone, the 85% drop in Sallie Mae’s stock price was
not enough to overcome the presumption of prudence. Plaintiffs failed to allege that Sallie Mae’s viability
as a going concern was threatened or that its stock was at risk of becoming worthless. The Court noted
that the trajectory of Sallie Mae’s stock price did not depart materially from the general downward trajectory
of other publicly-traded student loan providers. The Court also dismissed Plaintiffs’ claims that senior
Sallie Mae executives breached their fiduciary duties of prudence and loyalty by making
misrepresentations in SEC filings because such communications did not constitute fiduciary
communications regulated under ERISA. Finally, the Court dismissed Plaintiffs’ claim that the Defendants
breached their duties of prudence and loyalty by failing to provide participants with complete and accurate
information about Sallie Mae’s true financial condition. The Court held that the Defendants satisfied their
obligations not to misinform participants about the risks associated with company stock by using cautionary
language advising that the company stock fund was a risky investment. The Court thus granted
Defendants’ motion to dismiss Plaintiffs’ claims.

In Re SunTrust Banks, Inc. ERISA Litigation, 2010 U.S. Dist. LEXIS 114169 (N.D. Ga. Oct. 25, 2010).
In this class action brought by the participants of the SunTrust Banks, Inc. 401(k) Savings Plan (the “Plan”),
Plaintiffs alleged that Defendants breached their fiduciary duties under ERISA by maintaining permitting
Plan participants to invest in SunTrust common stock. The SunTrust Benefits Plan Committee was
responsible for the day-to-day management and administration of the Plan, including selecting and
monitoring investment options. The Plan documents required an employer stock fund to be offered as an
investment option. Plaintiffs alleged that as early as 2004, experts expressed fears that relaxed lending
practices were increasing risks for borrowers and lenders in overheated housing markets. Despite the
warning signs, Plaintiffs maintained that SunTrust increased its risky residential mortgage loan practices.
Plaintiffs alleged that as a result, the company’s stock became an inherently imprudent investment which
should have been removed from the Plan. Defendants brought a motion to dismiss. The Court dismissed
the Plaintiffs’ imprudent investment claim because, while Plaintiffs maintained that it was not a failure to
diversify claim, it was similar to claims the Court had previously rejected as diversification claims. The
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Court also rejected Plaintiffs’ claims based upon the alleged failure to provide complete and accurate
information about SunTrust stock. The Court found that Plaintiffs’ complaint failed to identify any false or
misleading statements contained within any SEC filings that were incorporated into Plan disclosures. The
Court, however, declined to dismiss Plaintiffs’ claim that Defendants knew or should have known that
SunTrust Stock was not a suitable and appropriate investment for the Plan as a result of its changing risk
profile of SunTrust Stock and failed to disclose that change. The Court remarked that it could not, at the
motion to dismiss stage, say whether these claims were viable as to all Defendants. The Court further
dismissed claims against SunTrust based upon the doctrine of respondeat superior, because such claims
failed as a matter of law. Because the Court held that the Plan Committee did not breach its fiduciary duty
of prudence regarding its investment of the Plan’s assets in the company stock, the Court also dismissed
Plaintiffs’ monitoring claim.

In Re Wachovia Corp. ERISA Litigation, 2010 U.S. Dist. LEXIS 79971 (W.D.N.C. Aug. 6, 2010).
Plaintiffs were participants in two 401(k) Plans (“Plans”) sponsored by Wachovia Corp., the Wachovia
Savings Plan (“Savings Plan”), and the A.G. Edwards Retirement and Profit Sharing Plan (“AGE Plan”).
The Plans were defined contribution pension plans also known as eligible individual account plan (“EIAP”).
After Wachovia’s merger with Wells Fargo & Co., the Plans were sponsored by Wells Fargo. The Plans
provided that for investment options that included Wachovia Stock Funds (the “Funds”) that shall be
exclusively and primarily invested in Wachovia Stock. When Wachovia merged with Wells Fargo,
Wachovia shareholders received 0.1991 shares of Wells Fargo common stock in exchange for each share
of Wachovia common stock. By the end of second quarter of 2009, Wells Fargo ranked fourth among its
peers in assets and second in the market value of its common stock. Plaintiffs brought a class action
alleging ERISA violations because Defendants allowed the heavy, imprudent investment of the Plans’
assets in Wachovia common stock throughout the class period despite the fact that they knew or should
have known that such investment was an unduly risky. Defendants brought a motion to dismiss. The
Court ruled that Defendants were not liable for breach of their fiduciary duties because the plain language
of the Plans made clear that Defendants had no discretion to eliminate the Funds as an investment
options. Plaintiffs also contended that Defendants breached their fiduciary duty by failing to diversity the
Funds. The Court noted that the AGE Plan provided that the Wachovia Stock Fund offered within the Plan
shall be invested exclusively in the Wachovia stock; therefore, the fiduciaries of the Plan had no discretion
to diversify the fund. Although, the Savings Plan stated that the Wachovia Stock Fund shall invest primarily
in Wachovia stock, the Court concluded that the word “primarily” did not give the fiduciaries discretion to
diversify the funds because the language made it clear that the Wachovia Plan required the Wachovia
Stock Fund to be invested in Wachovia common stock, with only small amounts of cash to facilitate trading
and pay-outs. Id. at *38. The Court also rejected Plaintiffs’ argument that Defendants had a fiduciary
obligation to override the terms of the Plans to protect Plan participants from an imprudent investment.
The Court reasoned that a plan’s mandatory investment in employer stock is presumptively prudent, and
that this presumption only can be overcome only by a showing that a fiduciary could not have reasonably
believed that continued investment was in keeping with the settlor’s expectations. The Court concluded
that Plaintiffs failed to plead sufficient facts to overcome the presumption of prudence. The Court also
dismissed Plaintiffs’ material misrepresentation or omission claims because the Plan documents made it
clear that Plan participants were responsible for the selection of their investments and that the Funds were
undiversified and risky.

In Re YRC Worldwide, Inc. ERISA Litigation, 2010 U.S. Dist. LEXIS 116157 (D. Kan. Oct. 29, 2010).
Plaintiffs, a group of participants in the YRC Worldwide Inc. Retirement Savings Plan (the “Plan”) brought a
class action asserting that Defendants should have overridden the Plan’s terms and refused to offer the
company stock fund as an investment option when investment in that fund became imprudent. Defendants
brought a motion to dismiss and for summary judgment. The Court granted in part and denied in part
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Defendants’ motion. The Court rejected Defendants’ argument that they were bound by the Plan’s terms,
and that they could not be liable under ERISA for failing to disregard those terms. The Court noted that
Eaves v. Penn, 587 F.2d 453 (10th Cir. 1978), rejected a similar argument while permitting a claim of
imprudence based on investment in employer securities even if such an investment was required by the
terms of the Plan. The Court also rejected Defendants’ argument based on the diversification exemption
for Eligible Individual Account Plan (“EIAPs”). Because Plaintiffs’ claim was that Defendants breached their
fiduciary duty by offering the company stock fund as an investment option, the Court held that Plaintiffs’
claim was distinct from a diversification claim. The Court also found that Plaintiffs alleged sufficient facts to
rebut the presumption of prudence, known as Moench presumption formulated in Moench v. Robertson, 62
F.3d 553 (3d Cir. 1995). The Court noted that Plaintiffs did not merely allege a substantial decrease in the
company stock price, but that the stock became practically worthless. Plaintiffs had also alleged that
Defendants’ initiation of a debt-for-equity exchange program intending to create one billion new shares
diluted the value of existing shareholders’ shares by 95%. The Court found that Plaintiffs’ allegations went
beyond the substantial stock price drops. The Court stated that allowing the Plan’s holdings of company
stock to become essentially worthless could certainly defeat the purpose of the Plan and a reasonable
fiduciary could be justified in overriding the Plan’s mandate to offer such stock as an investment option.
Plaintiffs also alleged various setbacks incurred by Defendants including the bad economy, decreases in
demand and losses of volume in Defendants’ transportation business, closure of service centers,
significant downgrades in credit, a grant of 15% percent ownership stake to union employees in exchange
for a reduction in wages, cutting jobs, and forced collateral of real estates to make pension contribution
payments. The Court concluded that such allegations in conjunction with the calamitous decrease in share
value showed a dire financial situation, endangering the viability of Defendants’ company itself. The Court
also dismissed Plaintiffs’ claim that the non-director Defendants breached their fiduciary duties by failing to
disclose information relevant to investment in the company stock fund. The Court observed that Plaintiffs
failed to identify any actual misrepresentations by Defendants, had not indicated specifically how any
particular disclosure was misleading, and had not alleged specifically the information known by Defendants
that should have been disclosed. The Court held that Plaintiffs only alleged a failure to disclose in vague,
conclusory terms, without providing proper notice to Defendants of their specific claim. The Court,
however, granted Plaintiffs an opportunity to amend their complaint on this issue so that Plaintiffs could
state a proper non-disclosure claim. Further, the Court denied Defendants’ motion to dismiss Plaintiffs’
claim that certain Defendants received company stock as part of their compensation, which created a
conflict between their own interests and the interests of Plan participants. The Court held that the theory of
divergent interests was sufficiently plausible to support a conflict-of-interest claim. The Court likewise
rejected Defendants’ request to dismiss Plaintiffs’ claim that Defendants breached their duty to monitor
their appointees’ acts in administering the Plan and Defendants had knowledge of the breach by other
Defendants. The Court stated that Plaintiffs’ allegations, considered in conjunction with facts supporting
the prudence claim, were sufficient to state cognizable claims for breach of the duty to monitor and co-
fiduciary liability. Finally, the Court denied Defendants’ motion for summary judgment sought on the basis
that four individual Plaintiffs had signed releases. The Court noted that Plaintiffs released only individual
claims and not claims asserted on behalf of the Plan. The Court stated that the documents signed by
Plaintiffs did not bar Plaintiffs’ participation in the present suit and to the contrary, the releases specifically
contemplated that Plaintiffs might participate directly or indirectly in any action that was allowed by law
against Defendants.

Johnson, et al. v. Radian Group, Inc., 2010 U.S. Dist. LEXIS 51959 (E.D. Pa. May 26, 2010). Plaintiff, a
participant in Defendant’s pension plan, brought a class action alleging that Defendant breached its
fiduciary duties of prudence, loyalty, and disclosure by continuing to offer company stock as an investment
option in its retirement plan and by failing to disclose required information about the stock to its
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participants. Defendant held a 46% equity interest in Credit-Based Asset Servicing and Securitization LLC
(“C-BASS”), a mortgage investment and servicing company that invested in sub-prime residential
mortgages. Plaintiff alleged that Defendant and its senior executives breached their fiduciary duties by
offering Defendant’s stock as a plan investment option in 2007 and 2008, when C-BASS had serious
liquidity problems because of the sub-prime mortgage crisis. The Court initially granted Defendant’s
motion for summary judgment because Plaintiff was unable to overcome the presumption of prudence that
applies to ERISA pension plans that offer company stock as an investment option. Less than a month
later, Plaintiff filed an amended complaint, which contained additional allegations supporting her prudence
and disclosure claims. The Court then dismissed the amended complaint with prejudice. The Court
rejected Plaintiff’s argument that the presumption of prudence should not apply because the plan did not
require an investment in company stock. The Court held that the plan did, in fact, require such an
investment because the plan provided that matching contributions shall be made in company stock. The
Court concluded that Plaintiff’s new allegations were insufficient to rebut the presumption of prudence
because they did not allege that Defendant was facing such dire circumstances that the plan fiduciaries
should have removed Defendant’s stock from the plan. The Court noted that the drop in Defendant’s stock
price after it publicly announced in July 2007 that it was materially impaired was insufficient in itself to rebut
the presumption, and that Defendant was like most other companies in the mortgage market that were
impacted by the sub-prime mortgage crisis. The Court explained that financial difficulties alone do not give
fiduciaries a valid reason to suspend investments in employer stock when the plan requires such
investments. The Court therefore granted Defendant’s motion to dismiss Plaintiff’s complaint.

Jones, et al. v. MEMC Electric Material, Inc., 2010 U.S. Dist. LEXIS 24970 (E.D. Mo. Mar. 17, 2010).
Plaintiffs, a group of contributors in a company 401(k) plan (“Plan”), brought a class action alleging that
Defendants breached their fiduciary duty under ERISA when they continued to offer employer stock as an
investment option despite corporate events they knew rendered such an investment unduly risky and
imprudent. Specifically, Plaintiffs alleged that due to a fire at a major facility, and production line failures,
the employer had experienced material disruption in its business which prevented it from generating
expected revenues. Defendants filed a motion to dismiss. Defendants included a group of Directors, who
had the authority to appoint the Plan administrator, and the Investment Committee, a named fiduciary of
the Plan. The Court found these allegations sufficient to put Defendants on notice of a claim for breach of
fiduciary duty based upon the asserted imprudence of offering company stock as an investment option.
The Court also found that Plaintiffs had sufficiently alleged that Defendants were fiduciaries within the
meaning of ERISA. Plaintiffs argued that the individual directors had discretionary authority over the Plan
and the Investment Committee was alleged to have possessed discretionary authority or discretionary
responsibility in the administration of the Plan. Both the individual directors and the Investment Committee
allegedly exercised authority or control with respect to the management of the Plans’ assets. The Court
next found that Plaintiffs had sufficiently stated a claim that Defendants breached their duty of loyalty by
failing to provide complete and accurate information about the employer and the strength of the employer
stock as an investment. Finally, the Court found that Plaintiffs stated a claim under ERISA based on a
purported conflict of interest by alleging that Defendants’ dual roles as fiduciaries and corporate executives
had caused them to fail to timely engage independent fiduciaries to monitor the Plan’s investment in
employer stock.

Kenney, et al. v. State Street Corp., 694 F. Supp. 2d 67 (D. Mass. 2010). The Court granted in part
Defendants’ motion to dismiss in this class action brought by the participants in the State Street Savings
Plan (the “Plan”) who chose to invest in their retirement savings in State Street’s Employee Stock
Ownership Plan (“ESOP”), alleging that Defendants breached their fiduciary duty under § 502(a) of ERISA
by negligently misrepresenting and by failing to disclose critical aspects of State Street’s financial condition.
Defendants included State Street, the Benefits and Investment Committees of its Board of Directors, and
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the individual members of those committees. During the putative class period of January 3, 2008, to
January 20, 2009, Defendants allegedly exposed the company to over $9 billion in potential losses through
high-risk assets held in its investment portfolio and four asset-backed commercial paper conduits, which
ultimately led to a decline in State Street’s stock value. The Court found that State Street’s use of “off-
balance” conduits made it particularly difficult to determine whether Plaintiff’s claim of imprudence is viable.
Id. at 75. Conduits are complex, non-transparent investment vehicles, and the financial models used to
determine when and whether to consolidate their assets and liabilities on to State Street’s balance sheet
were not well explained by the SEC filings. The Court further stated that it was unclear whether the
continued off-balance sheet treatment of conduits is an appropriate accounting technique. The Court
reasoned that because the investments are opaque and highly complex, Plaintiff must allege sufficient
facts to demonstrate that it was imprudent to invest in State Street stock because of the riskiness of
investments during the class period. Because Plaintiffs offered nothing more than conclusory allegations of
riskiness, the Court dismissed the imprudence claim without prejudice. Citing LaLonde v. Textron Inc., 369
F.3d 1 (1st Cir. 2004), the Court declined to apply the presumption of Moench v. Robertson, 62 F.3d 553
(3d Cir. 1995), that an ESOP fiduciary who invests in employer stock is entitled to a presumption of
prudence in investing in employer stock. Regarding negligent misrepresentation and non-disclosure
claims, the Court noted that ERISA fiduciaries could be liable for statements made to participants in a
fiduciary capacity. The Court considered four alleged misstatements made by State Street in its Forms 8-K
and press releases issued on January 3, 2008, April 15, 2008, July 15, 2008, and October 15, 2008. The
Court dismissed the majority of Plaintiffs’ negligent misrepresentation and non-disclosure claims, finding
that State Street actually met optimistic statements of performance made in the January, April, and July
press releases and Form 8-K filings, and as the filings contained disclosures about the risks of the
conduits. The Court found that the October 15, 2008, Form 8-K and press release, however, did not clearly
explain the risks posed by first loss notes, monoline insurance, the financial models, or the off balance
sheet assets. Id. at 79. The Court remarked that a Plan fiduciary could reasonably have read those
statements to be an assurance that, despite the unrealized losses in the third quarter, no further significant
losses were foreseeable and there was no reason not to continue investing in the stock. The Court
concluded that Plaintiff stated a claim that State Street negligently misrepresented the quality and riskiness
of its conduits and investment portfolio assets in the October 15 statement because a plan beneficiary
could reasonably have read this SEC filing and press release as assurance that the company did not
foresee further significant losses.

Kenney, et al. v. State Street Corp., 2010 U.S. Dist. LEXIS 130252 (D. Mass. Dec. 9, 2010). In this
class action alleging breach of fiduciary duty under ERISA, the Court granted Defendant’s motion for
summary judgment on Plaintiff’s negligent misrepresentation claim. Plaintiff claimed that Defendant
imprudently permitted investment in State Street stock and had negligently misrepresented and concealed
the risks posed by the various financial instruments held by the Plan. The Court had earlier dismissed all
of Plaintiff’s claims except for a claim of negligent misrepresentation that arose from a Form 8-K and Press
Release dated October 15, 2008. The Court noted that Plaintiff’s negligent misrepresentation claim failed
as a matter of law because Plaintiff admitted that he never read the October 2008 Press Release. The
Court stated that Plaintiff, who was a defined contribution plan participant, could not prove a breach of
fiduciary duty even though he cast the claim as one made on behalf of the entire plan without showing that
he individually relied on the alleged misrepresentation. The Court further ruled that the claim failed even if
Plaintiff could show that some members of the class relied on the misrepresentation because there was no
genuine issue of material fact about whether he relied on it. Finally, the Court held that the fact that
Plaintiff did not read the October 15, 2008 communication rebutted any presumption of reliance that may
have applied.
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Lanfear, et al. v. Home Depot, Inc., 2010 U.S. Dist. LEXIS 61139 (N.D. Ga. June 7, 2010). Plaintiffs, a
group of participants in the Home Depot FutureBuilder defined contribution plan (the “Plan”), brought a
class action alleging that Defendants breached their fiduciary duties by continuing to offer Home Depot
stock as an investment option in the Plan when Defendants knew or should have known about certain
improper backdating and return to vendor chargeback (“RTV”) practices. The Plan included an eligible
individual account plan (“EIAP”). The Plan had two related investment components, including: (i) the
participant contribution component, where participants made voluntary pre-tax contributions to the Plan out
of their base pay; and (ii) the company contribution component, where Home Depot matched a portion of
the participant’s contribution. Plaintiffs claimed that Home Depot’s announcement that executives had
received improperly back-dated stock option grants caused an overstatement of the company’s income. In
addition, Plaintiffs alleged that before and during the class period, Home Depot engaged in improper RTV
practices by claiming credits for merchandise that was not defective, but was either stolen or sold to
customers. Defendants brought a motion to dismiss, arguing that Plaintiffs’ imprudence claim was
essentially a claim for failure to diversify holdings in the company stock funds and thus was barred by
§ 404(a)(2) of ERISA. The Court agreed and dismissed Plaintiffs’ imprudence claim. Plaintiffs also
attempted to state a claim based upon alleged conflicts of interest due to the director Defendants and
executives having received the allegedly improper stock options. The Court also dismissed Plaintiffs’
allegations on those claims as merely conclusory.

Murphy, et al. v. Verizon Communications, Inc., 2010 U.S. Dist. LEXIS 111122 (N.D. Tex. Oct. 18,
2010). In this class action, Plaintiffs alleged that Defendants improperly transferred Plaintiffs from its
pension plan to a newly-formed pension plan associated with its spin-off company, SuperMedia.
Specifically, Plaintiffs alleged that the transfer violated the terms of the Verizon Pension Plan, which
expressly permitted mergers or consolidations but not spin-offs. Defendants moved to dismiss, and while
the Court dismissed one of the claims against Verizon as time-barred, it allowed certain claims against
SuperMedia to proceed. After learning of the transaction, Plaintiffs filed internal claims with the plans’
administrators. After these claims were rejected, Plaintiffs filed their class action, in which they asserted
six separate claims against Verizon and SuperMedia. The Court first rejected Plaintiffs’ claim that the
SuperMedia Pension Plan was a necessary party to the litigation, noting that Plaintiffs failed to allege
conduct by the SuperMedia Pension Plans that violated ERISA. The Court also addressed Plaintiffs’
assertion that SuperMedia refused to honor their requests for production of plan-related documents. The
Court found that as to Plaintiffs’ allegations about failure to produce Form 5500s for the Plans, the
complaint sufficiently failed to plead a deficiency and in fact acknowledged that Defendants did not produce
some responsive documents. As to Plaintiffs’ allegations regarding failures to provide a number of other
documents, the Court noted that ERISA does not specifically require production of those documents.
Plaintiffs argued that the documents should have been produced because they are “other instruments”
under which the Plan is governed pursuant to § 104(b)(4) of ERISA. Id. at *7. The Court, however, found
that the requested documents – funding and actuarial reports, IRS approvals and qualifications, and
investment policies and guidelines – were not documents under which Plan benefits were determined and
thus that production was not required by ERISA. The Court also addressed Plaintiffs’ claim that
SuperMedia breached its fiduciary duty by failing to provide a full and fair review of their administrative
claim. The Court noted that SuperMedia never rendered a decision addressing the merits of Plaintiffs’
claim nor did it supply a full record of the administrative claim or appeal. As such, Plaintiffs’ claim for
equitable relief under ERISA could proceed. Finally, applying Texas’ 2-year statute of limitations, the Court
granted Defendants’ motion to dismiss Plaintiffs’ § 510 claims as time-barred.

Rogers, et al. v. Baxter International, Inc., 710 F. Supp. 2d 722 (N.D. Ill. 2010). Plaintiffs, a group of
employees, filed a class action alleging that Defendant had acted imprudently by maintaining the Baxter
Common Stock Fund as an investment option under the company’s 401(k) Plan despite a decline in the
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value of the company’s stock price. The parties filed motions for summary judgment. The Court granted
Defendant’s motion for summary judgment and denied Plaintiffs’ motion. Defendant invoked § 404(c) of
ERISA’s safe harbor provision. This section shields fiduciaries from liability for losses in individual account
plans, where the loss results from a participant’s or beneficiary’s exercise of control. In general, to qualify
for the § 404(c) defense, a plan must: (i) provide for individual accounts; (ii) allow participants the
opportunity to exercise control over their accounts; (iii) provide participants with the opportunity to choose
from a broad range of investment alternatives; (iv) give participants sufficient information to make informed
investment decisions; and (v) where the plan offers qualifying employer securities, provide certain
additional safeguards. Plaintiffs challenged only the fourth element and argued that Defendant failed to
describe adequately the investment options under the Plan and the risks associated with each alternative.
The Court rejected Plaintiffs’ position and noted that the Plan SPD and other disclosures sufficiently
informed participants of the investment objectives and risk and return profile of Baxter Common Stock
Fund. The Court also concluded that neither ERISA nor any attendant regulation required Defendant to
determine that the Plan qualified under the safe harbor provision prior to asserting the defense and thus
disregarded Plaintiffs’ argument on those grounds. Despite Plaintiffs’ contention to the contrary, the Court
also ruled that § 404(c) applied, because plan participants, and not plan fiduciaries, directed investment of
plan assets and exercised control over the assets in their respective individual accounts. Plaintiffs also
sought summary judgment on their claim that Defendant had breached their fiduciary duties by allowing
more than ten percent of the Plan’s assets to be invested in Baxter common stock. Plaintiffs contended
that the ten percent claim was in fact two separate claims, one for acquiring more than ten percent of plan
assets in employer securities and one for holding an excessive amount of employer securities. On the
holding claim, the Court found that Plaintiffs failed to produce evidence that the Plan held Baxter common
stock in excess of 10% during the applicable time period or that the Plan even existed during the applicable
time period (the value of the assets as determined on either December 31, 1984 or January 1, 1975,
whichever value was greater). On the acquisition claim, the Court found that the Plan continued to acquire
Baxter common stock and that the percentage of Plan assets invested in that stock eventually exceeded
10%. The Court held, however, that because Plan participants directed the acquisition and thereby caused
the percentage of Plan assets invested in Baxter common stock to exceed ten percent, Defendant could
not be held liable. Because a fiduciary is obligated to comply with investment instructions, the Court held
that the safe harbor shields a fiduciary from an individual participant’s concentration of all of his account
assets in a single stock even though that concentration of assets in a single stock might be imprudent if the
fiduciary had chosen to do so in exercise of its discretion.

Taylor, et al. v. ANB Bancshares, Inc., 2010 U.S. Dist. LEXIS 110203 (W.D. Ark. Sept. 20, 2010). In
this class action, the Court adopted the report and recommendation of the Magistrate Judge to partly grant
and partly deny Defendants’ motion for judgment on the pleadings. Plaintiffs were employees of ANB
Bancshares and participants in the ANB Financial N.A. Employee Stock Ownership Plan (the “Plan”).
Plaintiffs alleged that Defendants breached various fiduciary duties by continuing to invest in ANB stock
when they knew or should have known the company was unsound. With regard to the imprudent
investment claim, the Court held that Plaintiffs alleged sufficient facts to overcome the presumption of
prudence because Defendants allegedly knew or should have known that the company’s reckless banking
practices made ANB stock an imprudent investment for the Plan and that the fiduciaries failed to act to
prevent the continued investment of Plan assets in ANB stock. The Court, however, dismissed Plaintiffs’
claim for fiduciary misrepresentation and non-disclosure. Plaintiffs relied on an e-mail from a company vice
president advising participants of the opportunity to invest in ANB stock, but the Court determined that the
vice president was not a fiduciary and the e-mail was merely an employee communication that did not
encourage or promote investment in company stock. The Court ruled that Plaintiffs sufficiently alleged
misrepresentation and non-disclosure against certain fiduciary Defendants who failed to disclose the
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company’s serious financial and regulatory difficulties to Plan participants. The Court allowed Plaintiffs’
claim of failure to monitor fiduciary performance to proceed because the complaint sufficiently alleged that
the director Defendants had discretionary authority with regard to the appointment and monitoring of the
Plan fiduciaries. Plaintiffs demonstrated that these Defendants failed to replace plan fiduciaries with
persons who would act to protect the Plan and make prudent investments, thereby causing the Plan to
suffer losses. Finally, the Court dismissed Plaintiffs’ claims against the Plan Committee (as an entity),
finding that a committee was not a “person” who could be sued for breach of fiduciary duty under ERISA.
Id. at *40-41.

Wilson, et al. v. Venture Financial Group, Inc., 2010 U.S. Dist. LEXIS 49736 (W.D. Wash. May 18,
2010). Plaintiffs, a group of participants in a 401(k) Plan and an ESOP (the “Plans”), sponsored by
Defendant (the “Bank”), sued for breach of fiduciary duty based upon allegedly imprudent investments in
Bank stock offered in the Plans. While the Plans were primarily intended to invest in Bank stock, the Plans’
fiduciaries had the option of investing the Plans in non-stock assets. Plaintiffs’ complaint alleged four
ERISA violations, and the Court addressed each in turn on Defendants’ motion to dismiss. Pointing to a
precipitous decline in Bank stock value and an investigation of the bank by the FDIC, Plaintiffs alleged that
Defendants were well-aware that the Bank’s stock was no longer a prudent investment, and therefore
Defendants should have divested the Plans of the stock. The Court rejected this claim, finding that the
Bank’s stock was not publicly traded and that the Plans provided only limited options for divesting their
Bank stock holdings. Moreover, the Court noted that the claim was simply a claim for diversification for
which a fiduciary of a plan designed to be non-diversified cannot be liable under ERISA. The Court noted
that a duty to diversify could arise in “special circumstances,” but found that Plaintiffs failed to plead any
such “special circumstances” to assert their prudence claim. Id. at *21-22. Plaintiffs next contended that
Defendants breached duties of loyalty and prudence by continuing to offer and purchase Bank stock
knowing the financial crisis the Bank faced. Finding that fiduciaries, given their roles as senior managers of
the Bank, had knowledge of the Bank’s financial position evidenced by the FDIC investigation, the Court
denied Defendants’ motion to dismiss on the issue of continuing to offer and purchase Bank stock.
Plaintiffs also alleged certain Defendants failed to monitor the performance of fiduciary appointees and to
remove those whose performance was inadequate. The Court determined the failure to monitor claims
were derivative of other claims and held that the claim could survive only to the extent Plaintiffs’ other
claims survived. Plaintiffs also alleged that Defendants failed to provide Plan participants with complete
and accurate information regarding the financial health of the Bank. The Court allowed the claim to
proceed in light of the Defendants’ alleged knowledge of the Bank’s precarious financial position. The
Court, however, dismissed the claim based on misrepresentation because Plaintiffs failed to allege that
they had relied to their detriment on any alleged misrepresentations. Finally, finding that claim of co-
fiduciary liability was derivative of the underlying breach claim, the Court held that it could survive only to
the extent Plaintiffs’ other claims survived.

Wright, et al. v. Medtronic, Inc., 2010 U.S. Dist. LEXIS 24748 (D. Minn. Mar. 17, 2010). In this class
action alleging a breach of fiduciary duty by the Medtronic, Inc. Savings and Investment Plan’s (the “Plan”)
fiduciaries – including Defendants Medtronic, Inc., plan committees, and various corporate officers and
directors – for losses to the Plan under §§ 1109 and 1132(a)(2) of ERISA, the Court dismissed Plaintiffs’
complaint without prejudice. Plaintiffs alleged that Defendants violated ERISA by imprudently investing
Plan assets in Medtronic stock, and failed to provide complete and accurate information regarding
Medtronic and the value of its stock. The Plan was a defined contribution plan, which consisted of three
principal components, including: (i) an employee stock ownership plan (“ESOP”); (ii) a supplemental
retirement plan; and (iii) a personal-investment plan. Plaintiffs’ allegations of breach of fiduciary duty
centered on two patent-infringement lawsuits in which Medtronic subsidiaries were involved – Fastenetix,
LLC v. Medtronic Sofamor Danek, Inc. (“Fastenetix”) and Cordis Corp. v. Medtronic AVE, Inc. (“Cordis”).
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Plaintiffs alleged that most of Medtronic’s public filings were incomplete and misleading because Medtronic
did not disclose the existence of Fastenetix just three weeks before the case was settled for $37 million,
when Medtronic filed Form 10-Q in September 2008. Similarly they alleged that Medtronic did not disclose
the Cordis lawsuit, which was filed in October 1997, until in 2000 in a Form 10-K. Plaintiffs also alleged
that Defendants breached their duty of prudence by investing Plan assets in Medtronic stock, which
according to Plaintiffs was a highly speculative and risky investment in light of Medtronic’s fundamental
weaknesses. The Court noted that in Moench v. Robertson, 62 F.3d 553 (3d Cir. 1995), an ESOP
participant sued the plan’s fiduciaries over their decision to keep the plan’s assets invested almost entirely
in employer stock during a period in which that stock lost nearly 99% of its value. Moench recognized that
ESOPs were designed to invest primarily in employer stock, but at the same time, ESOP fiduciaries must
fulfill the duties of prudence and loyalty. Applying Moench in Morrison v. MoneyGram International, Inc.,
607 F. Supp. 2d 1033 (D. Minn. 2009), the Court had previously held that: (i) the Moench presumption is
not limited to ESOPs, but extends to eligible individual account plans (“EIAP”) as well; (ii) the Moench
presumption applies at the pleading stage and requires Plaintiffs to allege sufficient facts to demonstrate
that they have a non-speculative claim that the fiduciary abused its discretion; and (iii) an abuse of
discretion under Moench begins at the point at which the company stock becomes so risky that no prudent
fiduciary, reasonably aware of the needs and risk tolerance of the plan’s beneficiaries, would invest any
plan assets in it. Applying this standard, the Court concluded that Plaintiffs failed to plead sufficient facts to
overcome the Moench presumption. The Court remarked that Plaintiffs, perhaps recognizing that they
could not overcome Moench presumption, contended that the presumption did not apply in this case
because the Plan was a true ESOP. However, Plaintiffs conceded that they believed that the Plan was an
EIAP. Plaintiffs argued that whether or not the Plan was an EIAP, the Moench presumption should not
apply because the Plan did not force Defendants to invest in Medtronic stock. The Court observed that
allowing Plaintiffs to evade the Moench presumption merely by pleading that the stock was artificially
inflated for one reason or another would eviscerate the presumption. Accordingly, the Court dismissed
Plaintiffs’ claims, but allowed them to file a third amended complaint consistent with the order.

(ii) Cash Balance Plan Issues

French, et al. v. BP Corp. North America, Inc., 2010 U.S. Dist. LEXIS 53133 (E.D. Ky. May 28, 2010).
In this action against BP Corporation and its pension plan, the Court granted summary judgment in favor of
BP as to Plaintiff’s claim that the plan unlawfully reduced participants’ accrued benefits in violation of
ERISA. In 1989, BP converted its traditional defined benefit plan (“Prior Plan”) to a cash balance plan (“BP
Plan”). In doing so, BP calculated a present value of each participant’s Prior Plan benefit to ensure the
opening balance of each participant’s account under the BP Plan reflected the value of the benefits
accrued under the Prior Plan. In performing these calculations, BP used a discount rate of 8% as set forth
in the Plan. Plaintiff alleged that the Plan was instead required to use the lower discount rate set forth in
IRC § 417(e)(3). Plaintiff alleged that by using the higher rate specified in the Plan, BP had caused a
partial forfeiture of participants’ Prior Plan benefits. The Court granted BP’s motion for summary judgment.
In doing so, the Court followed the Eighth Circuit’s decision in Sunder v. U.S. Bank Pension Plan, 586 F.3d
593 (8th Cir. 2009), and concluded that neither ERISA nor the terms of the Plan precluded the BP Plan
from calculating the opening cash balances using the 8% discount rate. The Court noted that the facts in
this case were indistinguishable from Sunder in that BP used the same 8% interest rate, a rate greater than
the statutory maximum set for distributions to establish opening account balances. The Court explained
that § 417(e) prescribed an interest rate only for lump-sum distributions and did not apply to opening
account balance determinations. The Court also found that the preamble of Treasury Regulation
§ 1.417(e) did not establish a discount rate for all lump-sum valuations. The Court noted that at the time
BP converted its Prior Plan to a BP Plan, ERISA lacked a mandatory interest rate applicable to opening
account balances upon plan conversion. Therefore, so long as Plaintiff’s prior accrued benefit was
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protected by plan terms, the BP Plan complied with § 204(g) of ERISA regardless of how opening account
balances were calculated.

Goldinger, et al. v. Datex-Ohmeda Cash Balance Plan, 701 F. Supp. 2d 1205 (W.D. Wash. 2010). In
this certified class action under ERISA, the Court ruled that the unambiguous terms of the summary plan
description (“SPD”) provided for 100% vesting in the event of a partial termination of a defined-benefit
pension plan regardless of the Plan’s funding level or Plaintiffs’ reliance on the SPD. Plaintiffs were former
employees of Spacelabs Medical Inc., who participated in the Datex-Ohmeda Cash Balance Plan (the
“Plan”). Participants who were not 100% vested in the Plan when the 2004 sale of Spacelabs occurred
claimed that they should have become 100% vested at that point because the Plan underwent a partial
termination. Without determining whether a partial termination had occurred, the Plan administrator denied
the participants’ claims by stating that they did not become 100% vested because the Plan was under-
funded. Plaintiffs brought a class action on the basis that the unambiguous SPD provided that plan
participants would be immediately 100% vested as of the termination date. Defendant maintained that
100% vesting was conditioned on the Plan having adequate funding. Observing that vesting is how one
earns a right to Plan benefits and benefits are payments that the Plan makes to participants after they
retire, the Court determined that vesting and benefits refer to distinct aspects of Plan participation. The
Court also found that the SPD provided a vesting schedule that showed that plan participants became
incrementally more vested in their accounts as their years of service increased, culminating in 100%
vesting after seven years of service, and participants leaving the company before retirement received the
vested portion of their account. Because the Plan did not contradict the SPD, the Court found that the SPD
was controlling. The Court also opined that Defendant’s reliance on insufficient funding did not limit
vesting, as it only affected benefit payments. The Court also rejected Defendant’s argument that Plaintiffs
could only prevail if they demonstrated that they relied to their detriment upon the SPD. Noting that SPDs
are participants’ primary source of information regarding employment benefits, the Court found that
reliance was not required.

Nobleza, et al. v. Macy’s, Inc., 2010 U.S. Dist. LEXIS 122949 (N.D. Cal. Nov. 5, 2010). Plaintiffs,
employees of companies later acquired by Defendant, filed a class action under ERISA, alleging breach of
fiduciary duty based on the failure of Defendant to locate and notify Plaintiffs, and those similarly-situated,
that they were entitled to receive benefits in the form of Defendant’s cash account pension plan (“Plan”).
Plaintiffs’ proposed class included a significant number of Plan participants who were not receiving their
vested pension benefits to which they were entitled, either because they were unaware that they were
entitled to pension benefits, or they were unaware that the Plan was the entity responsible for such
payment. The Court found that Plaintiffs failed to state an injury to the Plan as a whole, and thus, had not
adequately pled a § 502(a)(2) claim under ERISA for breach of fiduciary duty. The Court noted that even if
the reason for the Plan participants’ failure to apply for benefits by age 68 was their lack of awareness
regarding their eligibility for benefits, the result was injury to such individual participants rather than injury to
the Plan as a whole. Although Plaintiffs contended that the Plan assets were being misused because they
were being hoarded rather than distributed, the Court found this could be true only when the pension fund
failed to pay out benefits to individuals who were entitled to receive benefits. The Court also found that
Plaintiffs failed to allege any facts suggesting that the Plan’s assets had been misused or that the financial
integrity of the Plan had otherwise been jeopardized, because Defendant’s contributions to the Plan did not
constitute a direct or indirect use of Plan assets for the benefit of Defendant, and therefore, were not
prohibited transactions. The Court also held that Plaintiffs’ request of an order, requiring Defendant to
make reasonable efforts to locate Plan participants, so as to notify them of their eligibility for benefits under
the Plan, failed to meet the redressability requirement for constitutional standing. The Court reasoned that
named Plaintiffs would not benefit from such efforts because they were already aware of their alleged
entitlement to benefits from the Plan as a result of their employers’ merger with the Defendant. The Court
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noted that Plaintiffs could not show that they were likely to be harmed again by the same alleged fiduciary
breach. Further, the Court found that although other Plan participants could face future harm, the “capable
of repetition, yet evading review” exception required continuity of identity for the complaining party, and
thus, not applicable in the present case. Id. at *9-10. The Court also pointed out that if there were any
such fiduciary duty to locate and notify Plan participants of their eligibility, the fiduciary would be required to
provide such notice when Plan participants first become eligible to receive benefits at age 65, not at age
68. The Court also found that Plaintiffs’ allegations were reasonably sufficient to infer that the injury
caused by the alleged fiduciary breach could be redressed by a Court order requiring Defendant to pay for
tax penalties resulting from Plan participants’ failure to commence pension benefit payments by age 70.
However, the Court noted that payment of tax penalties were not required because money damages, such
as recovery for tax losses, were outside the scope of the appropriate equitable relief that might be obtained
under § 502(a)(3). Although requiring Defendant to petition the IRS to waive such tax penalties appeared
to be a remedy within the scope of § 502(a)(3), the Court noted that such form of relief was insufficient to
provide Plaintiffs with constitutional standing. The Court concluded that because the decision to grant or
deny the waiver request would be made by the IRS, Plaintiffs had not shown that the IRS was “likely” to
grant such a request and that Plaintiffs would benefit from a favorable outcome in this action. Id. at *12.
The Court further noted that Plaintiffs failed to show how generating a fiduciary accounting – identifying
class members, their benefits and the profits obtained by Defendant, and any Plan fiduciary through the
use of Plan assets – would redress any alleged injury, particularly considering that their claims for breach
of fiduciary duty were not claims for benefits. Thus, the Court dismissed the Plaintiffs’ class action claims
for breach of fiduciary duty.

Pender, et al. v. Bank Of America Corp., 2010 U.S. Dist. LEXIS 34425 (W.D.N.C. April 7, 2010).
Plaintiffs alleged that the Bank of America Pension Plan (the “BAC Plan”), a cash balance plan originally
formulated in 1998 with assistance from PriceWaterhouseCoopers (“PwC”), violated ERISA. Plaintiffs
claimed the BAC Plan unlawfully set an unusually early “normal retirement age” (the date upon which an
employee vested under the BAC Plan), thereby violating ERISA’s anti-backloading rules. Plaintiffs also
challenged the BAC Plan’s definition of normal retirement age, claiming that it was an improper attempt to
avoid performing the so-called “whipsaw” calculation, whereby benefits are projected to normal retirement
age (typically age 65) and then discounted back to the date when a lump sum is paid out. Plaintiffs also
asserted claims against Bank of America (“BOA”) and PwC for improperly eliminating vested benefits by
transferring assets from a 401(k) plan to the BAC plan. In addition to the BAC Plan, BOA offered a 401(k)
Plan, and participants were given the option of transferring their accounts from the 401(k) Plan to the BAC
Plan. Specifically, thousands of 401(k) Plan participants opted to transfer, but Plaintiffs claimed that these
transfers violated ERISA because the transfer of assets from the 401(k) Plan to the BAC Plan unlawfully
eliminated vested benefits under the 401(k) Plan. Plaintiffs alleged that PwC knowingly participated in
these violations and was therefore liable as a designer of the transfer scheme, as an auditor to BOA, the
BAC Plan and the 401(k) Plan, and as an administrator of the BAC Plan and the 401(k) Plan. Both BOA
and PwC moved to dismiss. While the Court granted PwC’s motion to dismiss, it reserved judgment on the
whipsaw, anti-backloading, improper transfer counts against BOA. The Court addressed each of Plaintiffs’
arguments in turn and ultimately found that Plaintiffs failed to state a cognizable claim against PwC. With
regard to PwC’s role as plan designer, the Court reasoned that plan design was not the same as plan
implementation and that it was not unlawful to design a plan that violated ERISA. PwC, therefore, could
not be held liable for designing an unlawful plan. Similarly, the Court found that PwC’s alleged misconduct
in its role as auditor of the 401(k) Plan did not give rise to potential ERISA liability, especially where the
financial statements produced by the auditor were correct and produced in accordance with generally
accepted accounting principles. Finally, the Court rejected Plaintiffs’ claim that PwC knowingly participated
in the ERISA violations in its capacity as a plan administrator. Although PwC’s responsibility over claims
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payments might have suggested that PwC participated in wrongfully paying out claims, the Court found that
the wrongful payment of claims had nothing do with the improper transfer allegations.

Rosenblatt, et al. v. United Way Of Greater Houston, 607 F.3d 413 (5th Cir. 2010). Plaintiff, a
participant in Defendant’s cash balance pension plan, brought a class action alleging that Defendant
converted its traditional defined benefit pension plan to a cash balance plan with the intent to shift the
burden of funding the plan’s deficiency to older employees who had earned substantial benefits through
longer service. Plaintiff also alleged errors in the computation of his benefits and violations of ERISA’s
anti-cut-back rule and notice requirements in connection with the plan conversion. The District Court
granted Defendant’s motion to dismiss in its entirety. Plaintiff only appealed the dismissal of his claims
regarding miscalculation of his benefit, notice, and disclosure violations, and violation of the anti-cut-back
rule. On appeal, the Fifth Circuit affirmed. First, the Fifth Circuit rejected the computational error claims,
because the complaint only made vague references to these claims and instead was primarily focused on
his abandoned age discrimination claims. The complaint did not cite to the relevant ERISA provision
relating to calculation of benefits, nor did it identify any claimed error with precision or explain how any
errors affected the Plaintiff’s retirement benefits. The Fifth Circuit rejected the claim relating to notice and
disclosure violations because of similar deficiencies in the complaint. Although Plaintiff argued that he did
not receive notice that the rate of his future benefit accruals would be zero, his complaint did not allege that
Defendant failed to provide him with the required statements, notice of plan amendments, or notice
potential reductions in his benefit accruals under the plan. The Fifth Circuit also affirmed dismissal of the
anti-cut-back claims. Plaintiff argued that his accrued benefit had been impermissibly reduced as a result
of his turning 65, yet his complaint did not allege that his previously accrued benefits had diminished in any
way. The complaint merely alleged that the Plaintiff had not received properly calculated benefit accruals
since the conversion of the plan. Finally, the Fifth Circuit rejected Plaintiff’s argument that the District Court
improperly refused to amend the judgment to permit him to file an amended complaint. The Fifth Circuit
pointed out that the Plaintiff never sought leave to amend the complaint, despite knowing its potential
deficiencies. It also noted that the proposed additional facts were available to Plaintiff at an earlier date,
and that Plaintiff failed to show why he did not plead them before.

Ruppert, et al. v. Alliant Energy Cash Balance Pension Plan, 716 F. Supp. 2d 801 (W.D. Wis. 2010).
In this class action by participants of the Defendant Alliant Energy Cash Balance Pension Plan (“Plan”)
alleging that the Plan underpaid them when it calculated the lump sum distributions of their retirement
benefits, the Court granted Plaintiffs’ motion for summary judgment in part and denied Defendant’s motion
for summary judgment and held the Plan’s method of calculating projected future interest credits violated
ERISA and 26 U.S.C. § 411 because it did not fairly represent the interest rate promised in the Plan. The
Plan provided for annual interest credits to participant accounts based on the greater of 4% or 75% of the
actual rate of earnings of the Plan’s trust fund. The issue in this case was whether Defendant properly
estimated the future value of these interest credits in determining the amount of early-retirement lump sum
payments. At the time Plaintiffs’ lump sum distributions were determined, the Court held that the law
required the Plan to project interest credits between the date of payment and the participant’s normal
retirement date (65th birthday). The Plan specified that the applicable interest rate under I.R.C. § 417(e)
would be used to estimate these future interest credits. Plaintiffs claimed that the § 417(e) rate was too low
and its use resulted in the underpayment of lump sum benefits. Defendant contended that the class action
was barred by statute of limitations because: (i) the various communications and the summary plan
description sent to the class members before February 29, 2002 (six years before the suit was filed), put
them on notice of their injury; and (ii) if not, at least all members of the sub-class A – who received lump
sum payments in 2000 – were on notice of their injury before February 29, 2002, because they had
received their lump sum pay-outs by then. The Court rejected Defendant’s argument, finding that
Defendant had misled participants by suggesting that their Plan “accounts” were something they were not
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and by failing to explicitly explain how lump sum benefits were calculated in general participant
communications. As for whether the Plan properly used the I.R.C. § 417(e) rate, the Court noted that
before 2006, ERISA and the Internal Revenue Code required plans to perform the ‘whipsaw calculation’ to
determine the value of lump sum payouts of pension benefits before retirement age. Id. at 822. Citing IRS
Notice 98-6, § III.B.1 and Berger v. Xerox Corp. Retirement Income Guarantee Plan, 338 F.3d 755, 760
(7th Cir. 2003), the Court found that Defendant was required to use reasonable factors to project the value
of fix spay the interest crediting rate provided in the Plan. Without determining exactly what rate should
have been used, the Court found that the rate specified in the Plan was inappropriate because it tended to
underestimate the value of future interest credits. Accordingly, the Court granted Plaintiffs’ motion for
summary judgment.

Walker, et al. v. Monsanto Co. Pension Plan, 614 F.3d 415 (7th Cir. 2010). In this class action, the
Seventh Circuit affirmed summary judgment for Defendants on Plaintiffs’ claim that Monsanto’s discounted
early retirement program did not violate ERISA’s prohibition against reducing employees’ rate of benefit
accrual due to age. In converting its traditional defined benefit pension plan into a cash balance plan,
Defendants established two different cash balance accounts for each participant: one to reflect only new
benefits earned after conversion and another (the “Prior Plan Account” or “PPA”) to preserve the age-65
benefits that employees had already accrued as of the conversion. Among other options, the PPA
permitted employees to receive benefits before age 55, but if an employee chose this option, their benefits
were discounted by 8.5% per year for each year the participant was younger than age 55. To calculate the
opening balance of each participant’s PPA, each employee’s benefit under the old plan was converted to a
lump sum which was then discounted by 8.5% per year for each year younger than 55 the employee was
at the time of conversion. Once established, each individual’s PPA was increased by monthly pay and
interest credits. The interest credits equalled 8.5% per year, but participants ceased to receive them upon
reaching the age 55. Plaintiffs alleged that the cash balance defined benefit plan violated ERISA’s
prohibition against ceasing or reducing an employee’s benefit accrual because of the attainment of any
age. Plaintiffs characterized the interest credits as benefit accruals, but the Seventh Circuit disagreed and
noted that the interest credits were not benefit accruals because they never increased the accrued benefit
at retirement. The Seventh Circuit explained that discounting the opening cash balance of employees
under age 55 and then crediting back that discount until the employee reach age 55 was the functional
equivalent of an early retirement discount because they never changed the normal retirement age benefit.
Citing IRS Notice 96-8 and Revenue Ruling 2008-7, Plaintiffs argued that the plan impermissibly failed to
extend the interest credits to age 65. The Seventh Circuit rejected this argument because the cited IRS
materials only required that an early retirement lump-sum substitute for an accrued benefit must be the
actuarial equivalent of that benefit and did not address whether interest credits should be extended to age
65.

(iii) Issues With Department Of Labor ERISA Enforcement Actions

Keir, et al. v. Unumprovident Corp., 2010 U.S. Dist. LEXIS 95560 (S.D.N.Y. Sept. 14, 2010). Plaintiffs,
a group of insureds, brought a class action against Defendants alleging violations of §§ 502(a)(3) and 510
of ERISA. Plaintiffs moved for partial summary judgment and Defendants cross-moved for summary
judgment. The Court granted Defendants’ motion. The Court found that Plaintiffs’ request for injunctive
relief under § 502(a)(3) was moot because of a regulatory settlement agreement (“RSA”) they had entered
into with the U.S. Department of Labor (“DOL”) during the multi-district litigation proceedings in this case.
The Court reasoned that the RSA mandated that Defendants reform their practices and procedures so that
they comply with ERISA, and Plaintiffs provided no evidence that Defendants’ new procedures did not
comply. Accordingly, the Court granted summary judgment for Defendants on Plaintiffs’ request for
injunctive relief. The Court also granted Defendants’ motion for summary judgment on Plaintiffs’ requests
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for re-evaluation of denied claims and payment of wrongfully denied benefits using the new procedures.
The Court noted that “[w]here a claimant can obtain relief under some other provision of . . . § 502, a claim
under . . . § 502(a)(3) is not ordinarily available.” Id. at *19. Thus, the Court reasoned that because the
requested relief was available to Plaintiffs under § 502(a)(1)(B), it was inappropriate for Plaintiffs to request
the relief under § 502(a)(3). Finally, the Court found that Plaintiffs failed to offer any evidence that
Defendants took action that affected Plaintiffs’ employment relationship for the purpose of interfering with
Plaintiffs’ rights under ERISA, which is a key element of proving a claim under § 510. Accordingly, the
Court granted Defendants’ motion for summary judgment on Plaintiffs’ § 510 claim.

(iv) Breach Of Fiduciary Duty Issues In ERISA Class Actions

Bacon, et al. v. Stiefel Laboratories, Inc., 714 F. Supp. 2d 1186 (S.D. Fla. 2010). Plaintiffs, a group of
participants in a stock bonus plan, alleged that their employer and certain members of senior management
had engaged in a scheme to induce participants to sell stock held in the plan on their behalf back to the
company at reduced prices to facilitate a sale of the company at a much higher price. Defendants moved
to dismiss the ERISA claims, which included allegations of fiduciary breach and ERISA prohibited
transactions (state securities law claims as well as accounting malpractice claim were also asserted
against certain Defendants). In an earlier order, the Court had rejected Defendants’ argument that the
Plaintiffs were required to exhaust their administrative remedies under the plan before filing suit and had
granted a motion to dismiss fiduciary breach claims against the employer with prejudice. Plaintiffs then
amended their complaint and the Defendants filed a second motion to dismiss. In ruling on the motion to
dismiss the amended complaint, the Court rejected Defendants’ arguments that Plaintiffs lacked standing
under ERISA because they were former employees, that they could not bring claims to recover benefits for
their individual plan accounts, and that they had not sufficiently alleged a prohibited transaction claim under
ERISA. Although the Court agreed with Defendants that there was no general duty under ERISA to
disclose corporate events that affect stock prices, it found an ERISA claim could lie against plan fiduciaries
for allegedly misrepresenting the value of the company’s privately traded stock in communications to plan
participants in connection with an offer to buy back the stock. Defendants also argued that the Director
Defendants’ duties were limited to monitoring fiduciaries they had appointed, and that Plaintiffs had not
alleged sufficient facts to give rise to a plausible breach of that duty. The Court disagreed, finding the
allegations that the Directors knew about the false stock price communicated to participants sufficient to
give rise to a claim against them. The Court therefore denied Defendants’ second motion to dismiss.

Board Of Trustees Of The Southern California IBEW-NECA Defined Contribution Plan, et al. v. Bank
Of New York Mellon Corporation, 2010 U.S. Dist. LEXIS 38702 (S.D.N.Y. April 14, 2010). Plaintiffs, a
group of trustees of a multi-employer defined contribution plan (“Plan”), asserted that Defendants, an asset
management and securities services company, had improperly invested the Plan’s assets in high-risk
securities lending arrangements. Plaintiffs submitted that Defendants became ERISA fiduciaries pursuant
to a securities lending agreement and guaranty (“Agreement”) executed by Plaintiffs and Defendants’
predecessor wherein Defendants agreed to lend securities owned by the Plan to approved, credit-worthy
borrowers. The Agreement required borrowers to post collateral for the loans, which Defendants then
agreed to invest in pursuant to certain guidelines (“Guidelines”). Defendants invested a portion of the
Plan’s collateral in a floating-rate note issued by Lehman Brothers, which subsequently filed for bankruptcy.
Defendants filed a motion to dismiss, which the Court granted. The Court held that Plaintiffs failed to state
a claim because although allegations of the complaint suggested that it was theoretically possible that
Defendants should have known about Lehman’s precarious financial condition, there was no factual
support to the claim that Defendants knew about Lehman’s imminent collapse and thus the imprudence of
investing in the Lehman notes. The Court further observed that dismissal was proper as there was no
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allegation that Defendants actually invested Plan collateral in derivatives or violated the provisions of the
Guidelines regarding derivatives or that the Lehman note itself was a prohibited derivative.

Cram, et al. v. The Pepsico Executive Income Deferral Compensation Program, 2010 U.S. Dist.
LEXIS 121428 (S.D.N.Y. Aug. 9, 2010). In this class action brought by a participant in PepsiCo’s deferred
compensation plan (the “Plan”) alleging violations of ERISA based on a 2007 amendment to the interest
rate applied to investments under the Plan, the Court granted in part the Defendants’ motion to dismiss.
Plaintiff alleged that the amendment: (i) was inconsistent with the terms of the Plan, (ii) improperly reduced
accrued benefits; (iii) unlawfully forfeited vested benefits; and (iv) constituted a breach of fiduciary duty. To
resolve Plaintiff’s claim that the amendment was not permitted under the Plan, the Court first analyzed the
terms of the Plan. Plaintiff argued that these terms were found in informal communications, which he
claimed constituted summary plan descriptions (“SPDs”). Defendants countered that these documents
were merely informal communications that did not meet the statutory definition of an SPD. The Court ruled
that in the case of a conflict between an SPD and a formal plan document, the SPD would govern, but the
Court agreed with Defendants that the plan summaries were not SPDs. The Court then addressed
whether the Plan allowed the amendment at issue. Plaintiff challenged the Plan Administrator’s decision to
apply the new interest rate as arbitrary and capricious. The Court found the Administrator’s decision relied
on explicit language in the Plan that allowed the replacement of investment options. Plaintiff also argued
that the Plan provision could not be applied retroactively to his investments because he had retired before
the amendment and thus was entitled to the Plan benefits, as they existed when he was working. The
Court, however, ruled that the Plan’s explicit reservation of the right to amend or partially terminate the
Plan was a sufficiently clear authorization for retroactive application of the amendment to Plaintiff.
However, because the parties disputed the authenticity of the documents that governed the Plan prior to
July 1, 1997, the Court could not determine whether the 2007 Amendment violated the governing
document with respect to deferrals made prior to the 1997 Plan Document. Accordingly, the Court
converted Defendants’ motion to dismiss into a motion for summary judgment with respect to Plaintiff’s pre-
1997 deferrals, and ruled that this defense should to be heard after the completion of discovery.

F.W. Webb Co., et al. v. State Street Bank & Trust Co., 2010 U.S. Dist. LEXIS 82759 (S.D.N.Y.
Aug. 12, 2010). In this class action, Plaintiffs alleged that Defendants, a group of plan services providers,
misled them by making misrepresentations and omissions about the risk of investing F.W. Webb’s
retirement plan (the “Plan”) in the Yield Plus Fund (“YPF”) in violation of their fiduciary duties under ERISA.
The Court granted Defendants’ motion to dismiss Plaintiffs’ complaint with respect to Defendant State
Street but not with respect to Defendant CitiStreet. Plaintiffs alleged that Defendants chose which
investment options to include on a “big menu” of options it provided to the Plan Committee. Id. at *23-24.
The Plan Committee then selected a “small menu” from those options to make available to plan
participants. Id. Plaintiffs contended that Defendants exercised discretionary authority or control over plan
assets by setting the big menu and thus qualified as fiduciaries under ERISA. The Court, however,
disagreed and reasoned that a person only exercises authority or control over plan assets if that person
has a final say over the list of options that will be made available to plan participants. Simply influencing
those determinations by limiting the universe of possibilities does not confer fiduciary status. Plaintiffs also
contended that Defendants acted as fiduciaries because they advised Plaintiffs about which available
investment options to include on the small menu. The Court found this argument persuasive and noted
that although the service agreement between the parties did not contemplate investment advice, it did not
specifically exclude it. The Court remarked that discovery would clarify whether Defendants in fact gave
investment advice on a regular basis and pursuant to a mutual agreement. Regarding the breach of
fiduciary duty claim, the Court noted that the complaint alleged that CitiStreet affirmatively misrepresented
the YPF to Plaintiffs as a safe, conservative investment, tantamount to a money market fund. The Court
observed that in actuality, the YPF was a high-risk fund that invested mainly in low quality, mortgage-
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backed investments. Accordingly, the Court held that Plaintiffs stated a plausible claim that CitiStreet
breached its fiduciary duties. With regard to State Street, however, the Court found that Plaintiffs had
failed to allege sufficient affirmative misstatements or other breaches of fiduciary duties. Accordingly, the
Court dismissed the claims against State Street.

FedEx Corp., et al. v. Northern Trust Co., 2010 U.S. Dist. LEXIS 5687 (W.D. Tenn. Jan. 25, 2010). In
this action, Plaintiffs, FedEx and FedEx Corporation Employees’ Pension Plan (“Plan”), alleged
Defendants, Northern Trust Company (“NTC”) and Northern Trust Investments (“NTI”), breached their
fiduciary duties to the Plan in connection with certain securities lending programs. Defendants filed
counterclaims for contribution and indemnity. The Court denied Plaintiffs’ motion to dismiss the
counterclaim. Plaintiffs contended that FedEx entered into a trust agreement with NTC to hold assets for
the Plan. The trust agreement specified that NTC may lend Pension Plan securities held in the trust only if
it enters into a written agreement with FedEx that allows for securities lending. NTC recommended to the
FedEx Corporation Retirement Plan Investment Board (“RPIB”) the Bond Index Fund, which was engaged
in securities lending. Plaintiffs maintained that at the time of this recommendation and thereafter, NTC was
aware that FedEx objected to securities lending and that FedEx repeatedly made this objection clear.
FedEx also noted that the RPIB never executed a written securities lending agreement authorizing Pension
Plan assets to be loaned. After the RPIB accepted NTC’s recommendation, the RPIB requested that NTC
transfer certain Pension Plan assets to the Bond Index Fund. When the RPIB decided to change its
investment strategy and directed NTC to transfer all of the Pension Plan’s assets from the Bond Index
Fund to the new investment manager’s account, NTC advised FedEx that it could not immediately transfer
the assets because over 80% of the Pension Plan’s assets in the Bond Index Fund were loaned out to
borrowers and that the cash collateral held in return for the securities was held in a pool of securities, which
included certain illiquid investments. FedEx alleged that it demanded a complete withdraw of Plan assets
by NTC and NTI. Defendants then offered a compromise to FedEx’s demand for complete withdrawal by
fully redeeming in cash or in kind all of the Plan assets from the Bond Index Fund in eight installments over
an eight-day period. To process this withdrawal, FedEx signed a direction letter prepared by NTC, and
NTC agreed to proceed. Defendants then contacted FedEx and advised that they would not redeem the
Plan’s assets, and offered an alternative option, which FedEx deemed unacceptable. Plaintiffs brought a
class action alleging that the securities lending associated with the funds was improper and a breach of
NTC’s fiduciary duty. Defendants filed a counterclaim for indemnity and contribution against FedEx
arguing that NTC was entitled to contractual indemnification for any amounts that NTC may be required to
restore to the Plan for loss or liability arising from NTC’s conduct as a direct trustee. NTC alleged that
RPIB was responsible for selecting Plan’s investments and failed to understand the Funds before investing
the Plan assets and did not monitor the appropriateness of continued investment by the Plan. Plaintiffs
filed a motion to dismiss arguing that NTC stepped outside its role as directed trustee and acted as a
fiduciary; therefore, the contractual indemnity provisions did not apply to any acts undertaken by NTC in
this fiduciary capacity. The Court noted that while the counterclaim alleged that NTC did not act as an
investment fiduciary for the Plan, it was the type of legal conclusion that it need not accept as true under
Rule 12(b)(6). The Court observed that a party’s status as an ERISA fiduciary is purely a question of law
as long as the facts are not in dispute. Based on the factual allegations of the counterclaim, the Court held
that NTC was not a fiduciary rendering investment advice because NTC did not have any discretionary
investment authority or responsibility for the investment of Plan assets. Therefore, NTC’s conduct did not
fall outside the terms of the indemnity provision, and Defendants had stated a claim for indemnification per
the pension trust agreement. Having held that Defendants properly stated their counterclaim for
contractual indemnification, the Court declined to reach the other issue raised in the motion to dismiss,
namely, whether federal common law provides for indemnity and contribution among ERISA co-fiduciaries.
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Gearren, et al. v. McGraw-Hill Cos., 690 F. Supp. 2d 254 (S.D.N.Y. 2010). Plaintiffs, a group of
employees, brought a class action alleging that Defendants breached their fiduciary duties in violation of
ERISA when they held common stock that declined in value. Defendants’ financial services division known
as Standard & Poors (“S&P”) provided independent credit ratings for corporate and government entities,
and structured financial instruments, including residential mortgage-backed securities and collateralized
debt obligations. S&P typically gave these residential mortgage-based securities and collateralized debt
obligations high, investment-grade ratings, indicating that they were safe investment vehicles. These
investments turned out to be much riskier than S&P’s credit ratings had suggested, and their eventual
defaults drastically exacerbated the financial crisis of the last few years. Against this backdrop, Defendants
offered two 401(k) savings plans to its employees – one for Defendants employees generally and one for
S&P employees specifically – and during the class period, the price of Defendants’ common stock held in
these plans declined in value by 64.4%. Plaintiffs alleged that Defendants knew or should have known that
Defendants stock was likely to decline sharply in value once it was revealed that S&P had given improperly
high credit ratings to complex financial instruments like residential mortgage-backed securities and
collateralized debt obligations. Defendants filed a motion to dismiss Plaintiffs’ claims, and the Court
granted the motion for failure to state a claim. The Court held that because Defendants’ decisions to offer
company stock were in accordance with the governing plan documents, a presumption of prudence
attached to those decisions. The Court determined that in order to state a claim for a breach of fiduciary
duty under ERISA, Plaintiffs had to allege facts that made it plausible that Defendants could not have
reasonably believed continued adherence to the plan terms by offering company stock was prudent. The
Court held that the Plaintiffs’ allegation of a 64% decline in share price, while significant, was not the sort of
catastrophic decline sufficient to rebut the presumption of prudence. The Court also held that the
employees failed to state a breach of fiduciary duty claim based on alleged misstatements and omissions
in securities laws filings, which were incorporated into the summary plan descriptions.

George, et al. v. Kraft Foods Global, Inc., 684 F. Supp. 2d 992 (N.D. Ill. 2010). Plaintiffs, a group of
employees, alleged that Defendant breached their fiduciary duties in operating and administering its Thrift
Plan (the “Plan”). Defendants filed a motion for summary judgment, which the Court granted. The Court
found that Plaintiffs did not assert any triable issue as to whether Defendants acted prudently in structuring
the Plan’s two single-stock investment options and that Defendants complied with ERISA’s disclosure
requirements. Further, the Court held that Defendants did not breach their fiduciary duty in negotiating and
monitoring the fees charged by the Plan’s record-keeper or by allowing the plan trustee to receive as part
of its compensation “float” (i.e., interest on money being disbursed from the trust). The Plan offered
several diversified investment fund options as well as two Company Stock Funds (“CSFs”), which invested
in securities of Kraft Foods and Altria Group respectively, plus a small amount of cash or other short-term
investments for administrative purposes. The Court initially noted that an ERISA fiduciary’s duty of care
requires prudence, not prescience, and that investment losses are not proof that an investor violated his
duty of care. The Court found it undisputed that Defendants had used a reasoned decision-making
process to determine the structure of the CSFs, that maintaining an adequate amount of cash was
necessary to meet the demands of trading in the funds, and that Defendants disclosed adequate details of
these facts to the participants in the CSF. As a result, the Court concluded that there was no triable issue
of fact on the claim that Defendants breached their fiduciary duty with respect to the structure of the CSFs.
Likewise, the Court rejected Plaintiffs’ contention that Defendants allowed the Plan to pay $28 million in
excessive record-keeping fees. The Court concluded that the undisputed facts showed that Defendants
did not breach their fiduciary duty in negotiating and monitoring the Plan’s record-keeping fees, or in
disclosing required information to participants. Plaintiffs finally contended that Defendants breached their
fiduciary duties in allowing the Plan’s trustee, State Street, to retain float. Plaintiffs claimed that
Defendants did not obtain enough information about State Street’s retention of float to make an informed
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decision about State Street’s compensation. The Court found that the disclosure that State Street retained
float in the fee schedules, as well as the evidence of at least one meeting discussing this issue,
demonstrated that Defendants properly allowed and adequately monitored the float. Moreover, the Court
noted that Plaintiffs had offered no evidence that State Street’s retention of float led to excessive fees or
losses to the Plan. The Court therefore concluded that Defendants did not breach their fiduciary duty by
allowing State Street to receive part of its compensation from float. The Court thereby granted Defendants’
motion for summary judgment.

Harris, et al. v. Koenig, 2010 U.S. Dist. LEXIS 81540 (D.D.C. June 10, 2010). Plaintiffs, a group of
former employees of Waste Management Holdings, Inc (“Old Waste”), and participants of the Waste
Management Profit Sharing and Savings Plan (the “Plan”), filed a class action against Defendants for
ERISA violations. The Court granted in part Defendants’ motion to dismiss and granted Defendant State
Street Bank & Trust Company’s (“State Street”) motion to dismiss in full. Defendants were alleged
fiduciaries of the Old Waste Plan or were fiduciaries of its successor plan, the Waste Management
Retirement Savings Plan (“New Waste Plan”). This action arose from Old Waste’s announcement that,
prior to 1992 and continuing through the first three quarters of 1997, it had materially overstated its
reported income by $1.43 billion. This announcement led to the filing of a securities class action, which
was subsequently settled (the “Illinois Litigation”). Under the terms of the settlement, Old Waste and its
agents were released from liability for any claims brought by the members of the settlement class in the
Illinois Litigation. In 1999, after Old Waste merged with Waste Services, Inc. to become New Waste, New
Waste announced further after-tax charges and adjustments of $1.23 billion. This announcement led to
filing of another securities action, which was also settled (“Texas Litigation”). When Plaintiffs brought this
action, Waste Management, Inc. filed a motion to dismiss based on the Illinois Litigation settlement. The
Court rejected the motion, finding that the earlier part of the class period in this suit was outside the scope
of the settlement. The Waste Defendants and the Individual Waste Defendants then filed a motion to
dismiss Plaintiffs’ ERISA violation claims – alleging breach of fiduciary duties of loyalty and prudence – on
the grounds of res judicata, contractual release, and the statute of limitations. Defendants argued that res
judicata barred Plaintiffs’ claims because the same nucleus of underlying facts – the sale of Old Waste
common stock at artificially inflated prices – formed the basis of the claims in the Illinois Litigation. The
Court concluded that the claims were not barred by res judicata because: (i) although the two sets of
claims were similar, they had different class periods; (ii) the claims raised additional factual issues beyond
those in the Illinois Litigation; and (iii) the named Plaintiffs in the Illinois Litigation were not participants in
the Old Waste Plan, and did not assert claims under ERISA. The Court concluded that as factual and legal
disputes regarding the releases’ applicability remained, Plaintiffs could legitimately doubt whether their
claims were released in the Illinois Litigation. Turning to the statute of limitations under § 413 of ERISA,
the Court concluded that the statute’s “fraud or concealment” provision sets forth a separate six-year
statute of limitations that applied to both § 413(1) and § 413(2), and therefore, the claims were not time-
barred. Id. at *36. Further, the Court found that Plaintiffs had sufficiently alleged that Defendants
knowingly engaged in active concealment, separate from the underlying breaches of fiduciary duty, to
prevent Plan Participants and beneficiaries from discovering their ERISA claims. The individual
Defendants argued that because Plaintiffs’ allegations addressed only two named Defendants, the statute
of limitations was not tolled as to the other individual Defendants. The Court found that the fraudulent
concealment doctrine, which grew out of equitable estoppel, tolled the statute of limitations in § 413 only as
to those Defendants alleged to have committed the concealment, and granted the individual Defendants’
motion to dismiss. Additionally, because Plaintiffs failed to allege fraud or concealment as to State Street,
the Court granted its motion to dismiss.

In Re Beacon Associates Litigation, 2010 U.S. Dist. LEXIS 106355 (S.D.N.Y. Oct. 5, 2010). Plaintiffs, a
group of investors in the Beacon Associates investment fund, which served as a “feeder fund” to Bernard L.
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Madoff Securities, LLC (“BLMS”), brought an ERISA class action claims against various Defendants
associated with the Beacon Fund, based on losses ultimately sustained as a result of Madoff’s massive
Ponzi scheme. Specifically, Plaintiffs alleged that Defendants breached their fiduciary duties to the Plans
by investing in Madoff’s securities when several “red flags” should have alerted them that Madoff was
deceiving investors. Plaintiffs alleged that many publicly available facts suggested that Madoff was a fraud,
and that many private investors decided Madoff was suspicious after examining the publicly available data.
The alleged “red flags” included Madoff’s secretiveness, investors’ inability to replicate Madoff’s results
using his claimed strategy, the low correlation of Madoff’s performance to the market (though his strategy
should have closely correlated to overall market performance), Madoff’s use of paper documentation of
account activity and trades despite BLMS’ supposed technological sophistication, and the fact that key
positions at BLMS were staffed by Madoff’s family members. Id. at *33-34. All Defendants filed motions to
dismiss the second consolidated amended complaint. The Court granted in part and denied in part these
motions. With regard to Plaintiffs’ ERISA claims, the Court found Plaintiffs’ allegations sufficient to support
a claim of breach of fiduciary duty. The Court also rejected Ivy’s arguments that it was not a fiduciary,
relying on U.S. Department of Labor plan fees regulations, which indicate that “investment advice” that
would render an entity an ERISA fiduciary can include advice about an investment advisor as well as
individual investments. Id. at *103. The Court dismissed claims alleging that several Defendant entities
engaged in prohibited transactions under § 1106(a) of ERISA, by receiving management fees that were
based partly on assets and returns that turned out to be fictional. The Court indicated that in order to state
such a claim, Plaintiffs needed to show that Defendants either knew or reasonably should have known that
Madoff was a fraud. The Court held that the Plaintiffs had not alleged sufficient facts to establish that
Defendants had knowledge of Madoff’s fraud.

In Re Lehman Brothers Security & ERISA Litigation, 683 F. Supp. 2d 294 (S.D.N.Y. 2010). Plaintiffs,
beneficiaries of the Lehman Brothers Savings Plan (the “Plan”), asserted breach of fiduciary duties under
ERISA on a theory that Defendants knew of Lehman’s deteriorating condition but imprudently failed to
protect the Plan. Defendants filed a motion to dismiss, which the Court granted. The Court found that the
complaint insufficiently alleged that corporate directors were Plan fiduciaries and that a Plan Committee
member had breached her duty of disclosure and prudence, because the complaint did not allege actual or
constructive knowledge of the employer’s imminent collapse. The Plan held Lehman Brothers Holdings,
Inc. (“Lehman”) stock and suffered a large loss when Lehman filed for bankruptcy. Plaintiffs sued
Lehman’s former directors (the “Director Defendants”) and a member of Lehman’s Employee Benefit Plans
Committee (the “Plan Committee”) – which was the Plan’s named fiduciary and Plan Administrator – on a
theory that Defendants knew of Lehman’s deteriorating condition but imprudently failed to protect the Plan.
The Court rejected Plaintiffs’ claim that the Director Defendants were fiduciaries because they had control
and authority over the Plan. Plaintiffs’ only factual allegation to support their allegation of control was that
the board appointed its Compensation Committee, which in turn appointed the Plan Committee. The Court
observed that while this allegation would suffice if the complaint alleged that Director Defendants breached
their fiduciary duties with respect to appointment of the Compensation Committee, or that the
Compensation Committee breached its duties in appointing the Plan Committee, Plaintiffs had not alleged
such a breach. The Court determined that Plaintiffs’ allegations, which simply parroted the statute without
any factual allegations, were insufficient to allege that the Director Defendants had any fiduciary duty with
respect to any of the issues in the case. Finally, Plaintiffs contended that the Director Defendants were
functional fiduciaries because they made or approved inaccurate statements in Lehman’s SEC filings,
which were incorporated into the Plan documents. The Court rejected this claim because the Director
Defendants had not acted in an ERISA fiduciary capacity when making these statements. Plaintiffs also
argued that Defendants failed to manage the Plan’s assets prudently and loyally in that they permitted the
Plan to continue to acquire and hold Lehman stock (the “prudence claim”) and misstated and omitted
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material information about Lehman’s financial condition (the “disclosure claim”). Having found that the only
potentially proper Defendant was the chair of the Plan Committee, the Court found that although she was a
senior vice president and global head of Lehman’s employee benefits functions, managed all aspects of
the benefits programs, and oversaw the Human Resources data management functions, no facts were
alleged to show that she was involved in valuing Lehman’s assets, preparing its financial statements, or
evaluating its financial position, and hence, the allegations were insufficient to state a claim against her for
failing to disclose such information. The Court found nothing in the complaint to even raise an inference
that the Committee knew or should have known of the facts supposedly showing that Lehman stock was
imprudent. Likewise, the Court found insufficient allegations to suggest that the Committee chair had acted
under a conflict of interest while discharging her Plan duties, and thereby granted Defendants’ motion to
dismiss.

Leber, et al. v. Citigroup, Inc., 2010 U.S. Dist. LEXIS 25097 (S.D.N.Y. Mar. 16, 2010). In this ERISA
breach of fiduciary duty class action against Citigroup, the Administrative Committee and the Investment
Committee of Citigroup’s 401(k) retirement plan (the “Plan”), and the individual members of those
committees, the Court granted Defendants’ motion to dismiss in part. Plaintiffs contended that Defendants
breached their fiduciary duties by: (i) by selecting Citigroup or Citigroup-affiliated mutual funds as
investments for the Plan that allegedly performed less well and charged higher advisory fees than
comparable funds offered by other companies (“mutual fund” claims); and (ii) by selecting a Citigroup
affiliate, Citistreet, to provide management services for the Plan (“management services” claims). Plaintiffs
also alleged that Citigroup itself, while not a fiduciary, was liable for knowingly participating in each of the
alleged breaches. Defendants moved to dismiss on the basis that the action was barred by ERISA’s
statute of limitations in 29 U.S.C. § 1113, and alternatively, that Plaintiffs’ complaint failed to state a claim
upon which relief can be granted. The Court rejected Defendants’ statute of limitations argument, noting
that under § 1331(1), the six-year statutory period starts to run from the last action which constituted a part
of the breach of violation. The Court noted that dismissal based on statute of limitations was appropriate
only where it was apparent from the face of the complaint that an action will be time-barred. The Court
reasoned that it was unable to determine whether the action was untimely based on the allegations in the
complaint. Likewise, the Court remarked that it could not determine whether Plaintiffs’ claims were
untimely under the ERISA’s three-year actual knowledge statute of limitations. With respect to Plaintiffs’
§ 406(a) prohibited transaction claims, Defendants argued that prohibited transaction exemption (“PTE”)
77-3 permits affiliated mutual funds under the circumstances of the case and that § 408(b)(2) exempts
service provider payments so long as no more than reasonable compensation is paid. Id. at *24-25. The
Court found that PTE 77-3 applied because the complaint allegations showed that the funds met the
requirements of the exemption, namely that: (i) the plan must pay only the ordinary expenses of the mutual
fund and may not pay additional fees to its managers; (ii) the plan must not pay redemption fees; (iii) the
plan must not pay sales commissions; and (iv) all the dealings between the plan and the fund must be on a
basis no less favorable to the plan than such dealings are with other fund shareholders. The Court also
found that § 408 applied and that Plaintiffs’ management services claims in the complaint were similarly
deficient. Plaintiffs additionally contended that the committee Defendants’ course of conduct violated
§ 406(b), and in particular, § 406(b)(2), which prohibits a fiduciary from acting in any transaction involving
the plan on behalf of a party, whose interests are adverse to the interests of the plan or the interests of its
participants or beneficiaries. The Court rejected this claim because the complaint alleged no facts to
identify any prohibited transaction. Regarding Plaintiffs’ § 404 claims, the Court found that because
Plaintiffs made specific factual allegations that eight affiliated funds selected by the committee Defendants
charged higher fees than those charged by comparable funds, the Court concluded that Plaintiffs had
sufficiently alleged that the committee Defendants failed to act prudently and in the best interests of the
Plan. The Court rejected all other § 404 claim because Plaintiffs failed to allege sufficient facts to make
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them plausible. Similarly, the Court dismissed Plaintiffs’ knowing participation claim against Citigroup
because Plaintiffs offered only conclusions that Citigroup knew or should have known that committee
Defendants were breaching their duties.

Montoya, et al. v. New York State United Teachers, 2010 U.S. Dist. LEXIS 127101 (S.D.N.Y. Nov. 23,
2010). In this class action brought by participants in tax deferred annuity retirement investment option
programs (the “Programs”) offered by Defendant, a life insurance and annuity company, the Court denied
Plaintiff’s motion to remand the action to state court and dismissed the complaint under the Securities
Litigation Uniform Standards Act (“SLUSA”). SLUSA was enacted to prevent Plaintiffs in class action
securities cases from circumventing the heightened pleading requirements enacted under the Private
Securities Law Reform Act. To determine whether SLUSA applies, and hence whether removal and
dismissal are appropriate, Defendant has the burden to demonstrate that the action: (i) is a “covered” class
action; (ii) that it is based on state statutory or common law; and (iii) that it alleges Defendant made a
misrepresentation or omission of a material fact or used or employed any manipulative device or
contrivance in connection with the purchase or sale of “covered securities.” Id. at *9-10. Plaintiffs argued
that the first element did not apply because the claim focused on a single fixed annuity investment option
offered under the Programs. The Court rejected this argument, finding that under the law it could not parse
out a single investment option in order to defeat the “covered security” requirement. Id. at *13. The Court
found that the claim met the second element, because the alleged failure to disclose is the type of breach
of fiduciary duty claim covered by SLUSA. The claim also met the final element, as Plaintiffs alleged that
they made their investment with the program based on the alleged deceitful statements of Defendant. As
all element of SLUSA were met, the Court dismissed Plaintiffs’ complaint.

Pfeil, et al. v. State Street Bank & Trust Co., 2010 U.S. Dist. LEXIS 105194 (E.D. Mich. Sept. 30, 2010).
Employees of General Motors Corporation (“GM”) brought a class action seeking to hold State Street, a
fiduciary of the ESOP component of GM’s 401(k) plans, liable for breach of its fiduciary duties. Specifically,
Plaintiffs alleged that State Street waited too long to divest the plans of their holdings in GM stock as the
price of the stock fell. State Street was retained as the independent fiduciary for the ESOP in June 2006.
Plaintiffs alleged that, at that time, GM was already in serious financial trouble and that, continuing through
2008, numerous securities analysts and experts were discussing a possible GM bankruptcy. Plaintiffs also
alleged that although State Street temporarily suspended the purchase of GM stock in November 2008, it
was not until March 2009 that State Street divested the plans of the stock. State Street moved to dismiss
the putative class action, arguing that such allegations were insufficient to state a claim for breach of
fiduciary duty. Although the Court granted State Street’s motion, it first held that Plaintiffs’ allegations were
likely to overcome the “presumption of prudence” that attaches when a plan is required by its governing
documents to invest in employer stock. Id. at *9. The Court held that Plaintiffs plausibly alleged sufficient
facts to establish that GM was in serious financial trouble in June 2006 and that there was “serious
question concerning [GM’s] short term viability.” Id. at *13. Plaintiffs also alleged sufficient “red flags” that
should have put State Street on notice of a need to investigate whether to cease offering GM stock to plan
participants or to liquidate the ESOP funds before March 2009. Id. at *13-14. Nonetheless, because
Plaintiffs had not alleged sufficient facts to enable them to establish proximate causation, an essential
element of their claims, the Court dismissed Plaintiffs’ complaint. The Court noted that the 401(k) plans
offered several diverse investment options and allowed participants to change the allocation of the assets
from one account to another on any given business day. Plaintiffs had “total control over their assets” and,
as a result, Plaintiffs could not establish that State Street proximately caused any of their losses during the
relevant time period. Id. at *14-15. Simply put, “State Street [could] not be held liable for actions which
Plaintiffs controlled.” Id. at *16. For these reasons, the Court dismissed Plaintiffs’ complaint pursuant to
Rule 12(b)(6).
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Quan, et al. v. Computer Science Corp., 623 F.3d 870 (9th Cir. 2010). Plaintiffs, a group of current and
former employees of Computer Sciences Corporation (“CSC”) and participants in CSC’s Matched Asset
Plan (the “Plan”) alleged that Defendants – CSC, the CSC Retirement Plans Committee (the “Committee”),
and current and former officers and directors of CSC – imprudently invested Plan assets in CSC’s stock,
negligently misrepresented and failed to disclose material information about CSC’s finances and
operations, and failed to properly appoint, monitor, and inform the Committee and its members. Under the
Plan, participants could contribute up to 50% of their salaries to their individual investment accounts and
had full discretion to allocate and reallocate the voluntary contributions among fourteen diverse investment
alternatives, which included a non-diversified fund holding CSC stock (the “CSC Stock Fund”), a mandatory
investment offering. While initially matching contributions were allocated to the CSC Stock Fund and plan
participants could only reallocate the contributions to other diversified funds in the Plan when they met
certain age and service requirements, subsequently, Plan participants were allowed to direct and reallocate
matching contributions to any fund or funds in the Plan. Defendants moved for summary judgment, which
the District Court granted. On appeal, the Ninth Circuit noted that the District Court, while granting
Defendants’ summary judgment on all of Plaintiffs’ claims, considered Plaintiffs’ imprudent investment
claim under both the “Moench presumption,” which the Ninth Circuit had not yet adopted, and the prevailing
“prudent man” standard of 29 U.S.C. § 1104(a)(1)(B). The Ninth Circuit noted that Moench presumption –
that an employee stock ownership plan fiduciary who invested assets in employer stock was entitled to a
presumption that it acted consistently with ERISA by virtue of that decision – was first formulated by the
Third Circuit in Moench v. Robertson, 62 F.3d 553 (3d Cir. 1995), for assessing whether fiduciaries
imprudently invested in employer stock. The Ninth Circuit noted its disagreement with the Moench
presumption was that it was not sufficiently deferential to or protective of fiduciaries. The Ninth Circuit,
however, reasoned that if properly formulated, the Moench presumption could strike the appropriate
balance between the employee ownership purpose of ESOPs and other EIAPs, and ERISA’s goal of
ensuring proper management of such plans. Likewise, the Moench presumption provides a substantial
shield to fiduciaries when plan terms require or encourage the fiduciary to invest primarily in employer
stock. Thus, in finding that the Third Circuit’s analysis was consistent with the statutory language of ERISA
and the trust principles by which ERISA was interpreted, the Ninth Circuit adopted the Moench
presumption in determining that the District Court’s grant of summary judgment on the imprudent
investment and misrepresentation claims was proper. The Ninth Circuit noted that Plaintiffs’ imprudent
claim was based on material weaknesses in both CSC’s stock option granting program and CSC’s
accounting for income taxes. The Ninth Circuit, however, found that Plaintiffs presented no evidence that it
was unreasonable for Defendants to believe that CSC would overcome its problems with stock options
pricing and income tax accounting, especially in light of CSC’s internal investigations of those problems.
The Ninth Circuit further determined that Plaintiffs had not presented evidence that at the time Defendants
continued to hold CSC common stock as part of the Plan’s investment, Defendants failed to employ
appropriate methods to investigate the merits of the investment and to structure the investment. On this
record, the Ninth Circuit concluded that the District Court properly found that the decline in CSC’s stock
price did not give rise to an inference that Defendants failed to investigate properly the merits of continued
investment in CSC stock. The Ninth Circuit also held that the District Court did not engage in a faulty
analysis by considering that Defendants might also been sued if they had stopped offering CSC stock. The
Ninth Circuit noted that case law applying the Moench presumption had recognized that such a principle
applied not only where fiduciaries allegedly failed to maximize returns, but also where they allegedly held
employer stock imprudently. The Ninth Circuit further held that the District Court properly rejected
Plaintiffs’ claim that the one-day drop in CSC’s stock price was sufficient to show that Defendants did not
properly investigate their continued investment in CSC stock because the claim did not present a genuine
issue of material fact as to the basis of allegations of wrongdoing short of illegal conduct. As a result, the
Ninth Circuit held that Defendants did not breach their duty by failing to divest the Plan of company stock
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because CSC responded to the red-flagged issues by appropriately investigating and addressing the
alleged problems.

Shook, et al. v. Avaya, Inc., 2010 U.S. App. LEXIS 22681 (3d Cir. Nov. 2, 2010). In this action alleging
breach of fiduciary duty in violation of ERISA, the Third Circuit affirmed the District Court’s order granting
Defendant partial summary judgment. Plaintiff participated in Defendant’s Pension Plan. Under the Plan,
an employee’s monthly benefit was calculated by multiplying the applicable pension range by the
employee’s net credited service (“NCS”) and the Recognition of Prior Service (“RPS”) date, the employee’s
employment commencement date, which included prior service with predecessor companies. Based on
series of letters from Defendant regarding Plaintiff’s pension benefits, Plaintiff calculated his expected
monthly pension and therefore anticipated retirement in 2005 with twenty-five years of service and a full
pension. Foreseeing the likelihood of lay-offs by Defendant, Plaintiff decided that his wife would retire from
her job at a different company. After his wife’s retirement, Plaintiff learned about his own lay-off and upon
his request, Defendant sent Plaintiff a Pension Plan Worksheet. Plaintiff initially received Pension Plan
Worksheet from Defendant calculating his monthly benefit based on twenty-four years and four months of
service. Defendant, however, later sent Plaintiff a new Pension Plan Worksheet which calculated his
monthly benefit based on fourteen years and seven months of service. Although Plaintiff took no action on
these calculations before his lay-off, Plaintiff subsequently filed a class action asserting claims for breach of
fiduciary duty under ERISA and promissory estoppel. The District Court determined that Plaintiff could not
establish a breach of fiduciary duty claim because Defendant made no material misrepresentation
regarding the pension plan. The District Court noted in its ruling that Defendant had made it clear in its
correspondence with Plaintiff that an employee’s pension service date would be no earlier than September
1, 1998, and the series of letters sent by Defendant provided that Plaintiff’s NCS date was October 30,
1980, for vacation and disability benefits only. The District Court also observed that Plaintiff did not rely on
the miscalculated pension benefit because Plaintiff’s wife had already retired by that time. The District
Court further concluded that even if there was a misrepresentation, it was not material to the wife’s
retirement and her retirement decision did not affect Plaintiff’s benefits or employment. Upon appeal,
Plaintiff argued that the District Court erred in ruling that Defendant’s letters were not a material
misrepresentation and that Plaintiff could not have reasonably relied on the letters in making the decision
about his wife’s retirement. The Third Circuit held that Plaintiff’s wife’s retirement did not constitute the
type of detrimental reliance necessary to establish a breach of fiduciary duty claim. Although Plaintiff’s wife
could be designed as the beneficiary, the Third Circuit determined that the injury claimed was insufficient to
give rise to a claim for detrimental reliance because the alleged injury concerned a non-employee’s
retirement, as opposed to an employee’s retirement or benefits under a plan. The Third Circuit also
reasoned that the retirement of Plaintiff’s wife did not have an effect on Plaintiff’s pension, his benefits, or
his retirement and Defendant’s communications as to Plaintiff’s NCS date did not prompt Plaintiff to change
or forego benefits or to retire. Further, Plaintiff had admitted that he took no action based on Defendant’s
initial miscalculation of his expected pension benefit and his choice did not impact his wife’s potential
benefits under the Plan as a beneficiary. The Third Circuit thus found that such reliance was too
attenuated to hold Defendant liable as a fiduciary, and that alleged injury was not foreseeable and
therefore insufficient to establish detrimental reliance.

Stephens, et al. v. US Airways Group, 696 F. Supp. 2d 84 (D.D.C. 2010). In this class action alleging
violation of the “actuarial equivalent” provision of ERISA, the Court granted Defendant’s motion for
summary judgment, finding that Plaintiffs conflated the date benefits commenced with the date payments
had to be made. Defendant was the contributing sponsor and plan administrator of a Retirement Income
Plan for pilots (“Plan”) until the Plan was terminated due to inadequate assets. Plaintiffs elected to receive
their accrued retired benefits as a single sum payment rather than an annuity. Plaintiffs received their lump
sums 45 days after the benefit commencement date (“BCD”). Plaintiffs alleged that the Plan required
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payment of lump sum benefits to the pilots on their BCDs and that the administrator breached that
requirement by paying Plaintiffs their lump sum benefits 45 days after their BCDs. The Plan defined the
BCD as the date as of which payment of a participant’s retirement income was to commence but was silent
as to when lump sums must be paid. While Plaintiffs argued that the Plan required Defendant to pay their
lump sums on their BCDs, the Court noted that 26 C.F.R. § 1.401(a)-20, Q&A-10(b)(2) makes clear that the
annuity starting date is not the date of payment but is the start of the first period for which an amount is to
be paid. Regarding the reasonableness of the carrier’s policy to pay lump sum benefits 45 days after the
BCD, the Court found that Defendant had the discretionary authority to construe the terms of the Plan. In
administrative proceedings initiated by one of the named Plaintiffs, Defendant had explained that it was
administratively impossible to make a lump sum payment on a pilot’s actual BCD because the process of
determining the final benefit, coupled with pay periods specified in the applicable collective bargaining
agreement and the multiple calculations required under the terms of the Plan, takes 40 business days to
complete. As a result, the administrator had adopted an administrative guideline of 45 days to allow an
opportunity to address any problems that might occur. The Court concluded that Plaintiffs failed to show
that the delayed lump sum payment was unreasonable. Plaintiffs also alleged that Defendant violated
ERISA’s “actuarial equivalent” provision by not paying interest for the 45-day period between their BCDs
and the dates the lump sum benefits were actually paid. The Court found that ERISA’s actuarial
equivalence rule requires only that the value of the lump sum benefit be the actuarial equivalent of the
individual’s accrued benefit. As a result, the Court concluded that Plaintiffs were not entitled to interest for
the 45-day processing period. Id. at 91.

Tibble, et al. v. Edison International, 2010 U.S. Dist. LEXIS 69119 (C.D. Cal. July 8, 2010). In Plaintiffs’
401(k) fees class action, the Court granted summary judgment on the majority of Plaintiffs’ claims but held
a trial on claims of breach of fiduciary based on allegations that Defendants selected certain mutual funds
as investment options because they provided higher revenue-sharing to off-set Defendants’ administrative
expenses, and selected more expensive share classes for certain mutual fund options, when they should
have been aware of less expensive share classes. After trial, the Court rejected the first claim and ruled for
Plaintiffs in part as to the second claim. Specifically, Plaintiffs contended that Defendants violated their
fiduciary duties of loyalty and prudence by investing in the retail share classes rather than the less
expensive institutional share classes in six mutual funds. Plaintiffs argued that Defendants were
improperly motivated by a desire to capture more revenue sharing to off-set plan administrative expenses
that Defendants were otherwise obligated to pay. The Court found insufficient evidence to sustain the
claim. As to the share class claim, the Court found that when three of the funds were added, both retail
share classes and institutional share classes were available for all three funds. The only difference
between the retail share classes and the institutional share cases was that the retail share classes charged
a higher fee. The Court rejected Defendants’ contention that their investment selection process was
reasonable and thorough because they relied on Hewitt Financial Services (“HFS”) for advice regarding
which mutual fund share classes should be selected for the Plan and noted that although consulting with
HFS was some evidence of prudence, Defendants failed during the bench trial to offer any credible reason
why the Plan fiduciaries chose the retail share classes of the three funds.

(v) Vesting Issues In ERISA Class Actions

Boban, et al. v. Bank Julius Baer Postretirement Health & Life Insurance Program, 2010 U.S. Dist.
LEXIS 81373 (S.D.N.Y. July 8, 2010). Plaintiffs, a group of former employees, filed a class action alleging
that Defendant breached its fiduciary duties in regards to Plaintiffs’ vested medical benefits in violation of
ERISA. Before their terminations from the company, Plaintiffs entered into separation agreements with
Defendant. The separation agreements treated Plaintiffs as retirees and provided that their health and
dental insurance coverage would continue so long as Plaintiffs paid their required employee contributions.



Annual Workplace Class Action Litigation Report: 2011 Edition

352 Seyfarth Shaw LLP

Shortly after executing the agreements, Defendant sent Plaintiffs a letter indicating that the new
contribution rates for retirees would be greater than the rates for current active employees. Defendant filed
a motion to dismiss, which the Court granted in part and denied in part. Defendant argued that Plaintiffs
failed to file the claim within three years of when they knew of the breach, as required under § 413 of
ERISA. The Court noted that Plaintiffs had actual knowledge of the breach of fiduciary duty on the day
they requested a review of the increase in the retiree contributions from Defendant, which occurred three
years before filing of the class action. As such, the Court dismissed Plaintiffs’ breach of fiduciary duty
claim based on the statute of limitations. The Court, however, allowed Plaintiffs’ ERISA claim for vested
benefits to proceed, finding that Plaintiffs had sufficiently alleged a vested contractual right to benefits. The
Court noted that the separation agreement and a subsequent letter sent by Defendant reiterating Plaintiffs’
insurance benefits potentially contained a promise to vest benefits. Finally, Plaintiffs alleged promissory
estoppel under ERISA and argued that Defendant used the promised benefits to induce Plaintiffs to retire
and to accept the separation agreements. The Court denied Defendant’s motion to dismiss the promissory
estoppel claim and found that Plaintiffs sufficiently alleged justifiable reliance. The Court reasoned that the
as the maker of the promise, Defendant could be held liable under the doctrine of promissory estoppel, but
the Court did not reach the issue of whether a promise by a plan administrator could give rise to such a
claim against the Plan itself or a successor administrator.

Ensley, et al. v. Ford Motor Co., 368 Fed. Appx. 658 (6th Cir. 2010). In this class action, employees
alleged that Ford interfered with their acquisition of pension benefits in violation of § 510 of ERISA by
classifying them as “rehired” rather than “reinstated” when Ford reacquired two previously spun-off
production facilities. The Sixth Circuit affirmed summary judgment for Defendant. Plaintiffs were salaried
employees of Ford until 2000 when Ford spun off its interest in Visteon Corporation, where Plaintiffs
worked. Ford and Visteon executed an Employee Transition Agreement (the “Agreement”) governing
benefits for transferred Ford salaried employees. The Agreement required that Ford retain liability for
pension benefits that accrued before the transfer and that Visteon establish a substantially comparable
retirement plan. Ford also amended its Group Retirement Plan (“GRP”) so that participants’ combined
years of service at Ford and Visteon counted toward early retirement eligibility, but that a participant’s
monthly benefit amount was based in part on their Visteon salary. Ford subsequently amended the GRP to
exclude any employee hired or rehired after January 1, 2004 from participation and established a new
pension plan with less favorable terms for all new employees. When Ford reacquired Visteon in 2005, it
treated former Ford employees as new hires, but used combined Ford/Visteon service to determine
eligibility for, but not the amount of, retirement benefits. This meant that Plaintiffs could receive only a
portion of the monthly benefit amount to which never-transferred employees were entitled. Plaintiffs
contended that by classifying them as new employees rather than rehires, Ford violated § 510. Plaintiffs
sought an order requiring Ford to provide them pension benefits based on their employment at both Ford
and Visteon. In its motion for summary judgment, Ford argued that a 1991 Ford Policy Directive (the
“Directive”) deprived all transferred employees of reinstatement rights; therefore, Plaintiffs had lost any
expectation of future pension benefits after their transfer to Visteon. The Sixth Circuit noted that to prevail,
Plaintiffs had to demonstrate that Ford’s reason for its treatment constituted a pretext and that there was a
causal link between Ford’s adverse decision and their loss of benefits. The Sixth Circuit noted that the sine
qua non of a § 510 claim was the presence of an adverse employment action to interfere with an
employee’s rights. Because the Directive stripped Plaintiffs of any legitimate expectation that Ford would
reemploy them and credit their Visteon service years when calculating Ford pension benefits, the Sixth
Circuit found that Plaintiffs’ § 510 claims failed, and that the District Court properly granted summary
judgment to Ford.

Pierscieniak, et al. v. Volt Technical Services Saving Plan, 2010 U.S. Dist. LEXIS 68101 (W.D. Wash.
July 7, 2010). Plaintiff in this class action challenged the operation of Defendant Volt Technical Services
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Savings Plan (“Plan”), alleging that the Plan deprived him of benefits. The Court granted summary
judgment for Defendant, holding that 29 U.S.C. § 1053(d) allows for the type of alternative schedule
provided by the Plan that allowed for the possibility that a plan participant would vest sooner than ERISA
requires. The Plan contained numerous provisions wherein Plaintiff was eligible for one of two different
vesting schedules: “regular” or “special accelerated.” There was no dispute that the regular vesting
schedule complied with ERISA. Plaintiff argued only that certain elements of the special accelerated
vesting schedule did not comply with ERISA. The Court found that terms of the special accelerated
schedule did not violate ERISA as long as the regular vesting schedule met ERISA’s requirements and
participants were 100% vested when either of the two schedules was satisfied. The Court observed that it
had no reason to penalize Defendant for offering a more generous vesting schedule than required, as
29 U.S.C. § 1053(d) permits pension plans to allow non-forfeitable benefits after a lesser period and in
greater amounts than are required by § 1053(d). Notwithstanding this conclusion, Plaintiff identified three
purported problems with the structure of the Plan. First, Plaintiff argued that Defendant artificially
postponed vesting for any employee who did not start on the first day of the month, as the vesting clock
started only on the first day of the first full month of employment. The Court observed that an employer
was free to determine the scope of employee’s rights so long as the plan met ERISA’s minimum
requirements. The Court found that because the regular vesting schedule satisfied ERISA’s minimum
standards, and provided for 100% vesting when an employee first qualifies under either of the two vesting
schedules, the Plan complied with ERISA. Second, Plaintiff argued that under ERISA’s definition of a “year
of service,” he should be credited with a year under special accelerated vesting schedule and employer
contributions should therefore vest. The Court found that if a plan has multiple vesting schedules it can
have multiple definitions of years of service. Finally, Plaintiff argued that as “one year of service” was
defined under the regular vesting schedule as 1,000 hours during a 12-month period, any other definition of
a year of service was contradictory, and the conflict in plan documents should be resolved in his favor. The
Court determined that because Defendant was clear that there were two definitions of a year of service,
there was no contradiction or inconsistency.

Sullivan, et al. v. Cuna Mutual Insurance Society & Cuna Mutual Group Medical Care Plan, 683 F.
Supp. 2d 918 (W.D. Wis. 2010). In this action alleging violations of ERISA and Wisconsin common law
where Defendants Cuna Mutual Insurance Society and Cuna Mutual Group Medical Care Plan for Retirees
(the “Plan”) eliminated the payment of a percentage of retirees’ health premiums through employer
contributions and a sick leave account, the Court granted Defendants’ motion to dismiss with prejudice.
Under Cuna’s health plan, coverage election forms stated the percentage of premiums for which Cuna was
responsible and the percentage for which retirees were responsible. In 2008, Cuna amended the Plan to
eliminate any further contributions. The Court found that the Plan lacked any clear and express language
providing for the vesting of retiree health care benefits and contained clear reservation of rights language.
Therefore, Defendants were generally free under ERISA to adopt, modify, or terminate the Plan. The Court
similarly rejected Plaintiffs’ claim that in amending the Plan to reduce coverage or reducing sick leave
accounts, Defendants had violated ERISA’s “exclusive benefit” requirement or engaged in a prohibited
transaction. Id. at 932-33. Regarding Plaintiffs’ claim concerning the sick leave accounts, the Court found
that these accounts did not constitute actual plan assets because they simply reflected expected employer
liabilities for unfunded benefits. Further, the Court rejected Plaintiffs’ claim that the accounts established a
non-ERISA payroll practice that could give rise to contract law obligations because of their clear link to the
ERISA-regulated medical plan.

(vi) Section 510 Issues In ERISA Class Actions

Hakim, et al. v. Accenture United States Pension Plan, 2010 U.S. Dist. LEXIS 83335 (N.D. Ill. Aug. 16,
2010). In this action concerning whether Accenture provided proper notice to participants of a 1996 plan
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amendment, the Court granted in part and denied in part the parties’ cross-motions for summary judgment.
The Court’s earlier rulings left two claims, including Count IV, a claim for benefits pursuant to
§ 502(a)(1)(B) of ERISA, based on Defendants’ failure to provide proper notice of a Plan amendment which
reduced Plaintiff’s pension benefit, and Count V, for statutory damages pursuant to § 502(c)(1) for alleged
failure to provide Plaintiff with a summary plan description (“SPD”). At issue was a 1996 Plan Amendment
that altered the categories of employees that were eligible for pension benefits. Notice of the 1996 Plan
Amendment was e-mailed to all relevant personnel, including to an e-mail list of which Plaintiff was a
member. Plaintiff alleged that he did not receive the e-mail. In addition, in 1997 and 1999, all personnel
were provided with SPDs that incorporated changes to the Plan, including the 1996 Plan Amendment, but
did not highlight which provisions of the Plan had been changed. In 1999, Plaintiff was promoted to an
ineligible service line and stopped accruing pension benefits. Plaintiff alleged that he had received
inadequate notice of the 1996 Plan Amendment and, therefore, that he should have received benefit
service for his entire time as an Accenture employee. The Court ruled, as a threshold matter, that the only
proper Defendant was the Plan and it dismissed all other named Defendants. The Court also held that
Plaintiff’s release did not bar his claim against the Plan because his claim for benefits arose out of the Plan
itself, not the terms of the release, therefore it was a “pension entitlement” subject to ERISA’s anti-
alienation provision that could not be waived by a release. Id. at *26. As to the merits of Count IV, the
Court found that there was a genuine issue of material fact as to whether Plaintiff had received the e-mail
notice of the 1996 Plan Amendment, finding (contrary to Plaintiff’s assertion in his summary judgment
motion) that e-mail notice could be sufficient in 1996, but that merely showing that the notice had been sent
to a group e-mail list of which Plaintiff should have been a member was insufficient. The Court also found
that the 1997 SPD was insufficient notice of the 1996 Plan Amendment because the SPD did not
distinguish between pre-amendment and post-amendment benefits. Moreover, without evidence that
Plaintiff had received the 1999 SPD before his promotion, that SPD could not operate as a tardy, but
effective, notice of the amendment. On this basis, the Court rejected Plaintiff’s claim for statutory penalties
in Count V.

(vii) Settlement Approval Issues In ERISA Class Actions

International Union, United Automobile Aerospace And Agricultural Workers Of America, et al. v.
Clark Equipment Co., et al., Case No. 08-CV-1230 (W.D. Mich. Dec. 16, 2010). Plaintiffs brought a class
action alleging that their retirement and insurance benefits were changed unilaterally by their employer in
violation of the Labor Management Relations Act and ERISA. After substantial litigation, the parties settled
the class action, and Plaintiffs brought a motion for preliminary approval of the settlement pursuant to Rule
23(e). Plaintiffs also sought approval of class counsel’s application for an award of attorneys’ fees and
litigation expenses. As the Court had previously certified the case for liability purposes, it had little reason
to doubt that certification was appropriate for settlement purposes. Pursuant to Rule 23(c)(3), the Court
certified a non-opt-out class for purposes of the final settlement including all Plaintiffs who were
represented by the union and who had retired prior to the December 31, 1983, as well as their spouses,
surviving spouses, and eligible dependents. After the Court granted preliminary approval to the settlement,
the parties filed an amendment to the settlement agreement providing certain class members with
additional benefits of choosing between various retiree medical plans. Id. at 3. The Court approved the
amendment to the settlement agreement. No class members filed objections to the proposed settlement,
and the Court found it to be fair, reasonable, and adequate. The Court referred to the factors identified in
Moulton v. U.S. Steel Corporation, 581 F. 3d. 344, 349 (6th Cir. 2009), including: (i) the risk of fraud or
collusion; (ii) the complexity, expense, and likely duration of the litigation; (iii) the amount of discovery
engaged in by the parties; (iv) the likelihood of success on the merits; (v) the opinions of class counsel and
the class representatives; (vi) the reaction of absent class members; and (vii) the public interest. The Court
determined that under each of these factors, the settlement proposed by the parties comported in all
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respects with the requirements of Rule 23. Id. at 6. In particular, the Court found that “the issues in this
litigation are extremely complex.” Id. at 7. The Court determined that the complexity, expense, and likely
duration of the litigation all weighed heavily in favor of settlement. The parties had not engaged in a
significant amount of formal discovery, but instead exchanged information through mediations and
settlement negotiations. The Court determined that it was satisfied that the parties and their counsel had
all of the information necessary to assess the merits of the parties’ respective claims and the proposed
settlement. The Court held that “all parties were fully informed and were in possession of all information,
documents, and data necessary to make an informed decision regarding the future of the litigation.” Id. at
8. Finally, the Court concluded that the settlement served the public interest, as “all class members are
guaranteed affordable, quality healthcare until death…[and] the public is relieved of this liability.” Id. at 9.
The Court determined that the settlement would have an additional positive impact on the communities
were the class members resided, and the benefit payments “will be spent in the local communities where
the class members receive healthcare.” Id. at 9-10. The Court further opined that “those same dollars are
then spent again, since healthcare providers are themselves consumers,…[and thus] the total economic
benefit to the public is many times the value of the provided benefits.” Id. at 10. With respect to class
counsel’s request for an award of attorneys’ fees and costs, the Court noted that class counsel had agreed
to cap their professional fees and expenses at $100,000. The Court found that the cap on the attorneys’
fees and expenses was consistent with Rule 23(e), as well as ERISA. For these reasons, the Court
granted preliminary approval to the class action settlement.

(viii) Jury Trials In ERISA Class Actions

Quesenberry, et al. v. Volvo Group North America, Inc., 2010 U.S. Dist. LEXIS 20000 (W.D. Va.
Mar. 5, 2010). In this class action alleging violations of the Labor Management Relations Act (“LMRA”) and
ERISA and seeking to recover retiree medical benefits, the Court denied Defendants’ motion to strike
Plaintiffs’ jury demand, finding that money damages claimed under the LMRA constituted a legal relief that
qualified for a jury trial. Plaintiffs made a timely demand for a jury trial and subsequently filed a motion for
preliminary injunction seeking to enjoin Defendant from proceeding with the proposed restructuring of the
retiree healthcare benefits until the Court could decide the case. Defendant, however, implemented the
proposed changes for non-medicare eligible retirees and medicare eligible retirees unilaterally. Plaintiffs
then filed an amended complaint to reflect the events that had transpired since the filing of original
complaint and sought restoration of healthcare benefits. The parties agreed that there was no statutory
right to a jury trial under either the LMRA or ERISA. Defendants argued that Plaintiffs did not have a right
to a jury trial under the Seventh Amendment because they sought essentially equitable relief. Although a
request for money damages generally qualifies as legal relief, the Court noted that the Supreme Court had
enumerated two exceptions to this general rule, including: (i) where damages were restitutionary in nature;
or (ii) where damages were incidental to or intertwined with injunctive relief. In accordance with Sixth
Circuit precedent, Defendant contended that Plaintiffs’ alleged monetary damages were incidental to or
intertwined with injunctive relief, and thus were equitable. Plaintiffs, however, argued that the Sixth Circuit
stood alone in denying a jury trial in retiree health benefit claims under § 301 of the LMRA and that a claim
for money damages did not lose its legal character when combined with a specific performance request.
Further, Plaintiffs submitted that Supreme Court precedent required separate consideration of each claim
for relief and that if any claim was analogous to an action at law and included a request for legal relief, the
factual issues underlying the legal claim could be determined by a jury. The Court observed that a
monetary award might be characterized as something other than legal damages on the ground that it was
incidental to or intertwined with injunctive relief; however, when required to rely on its inherent equitable
authority to award monetary relief “as an adjunct” to injunctive relief, the Court found that the exception did
not apply since Plaintiffs sued under statutes that authorize both legal and equitable relief. Id. at *23.
Persuaded by Plaintiffs’ arguments and finding that their claim for money damages under the LMRA



Annual Workplace Class Action Litigation Report: 2011 Edition

356 Seyfarth Shaw LLP

constituted a claim for legal relief and did not fall under the Supreme Court’s exceptions, the Court denied
Defendants’ motion to strike Plaintiffs’ jury demand.

Sloan, et al. v. Borgwarner Flexible Benefits Plans, 2010 U.S. Dist. LEXIS 12365 (E.D. Mich. Feb. 12,
2010). In this class action, Plaintiffs brought a claim pursuant to § 502(a)(1)(B) of ERISA and § 301 of the
Labor Management Relations Act seeking a declaratory judgment, injunctive relief, and damages including
punitive damages. Defendants brought a motion to strike Plaintiffs’ jury demand and Plaintiffs’ claim for
punitive damages under ERISA and LMRA. The Court relied on Sixth Circuit precedent that the Seventh
Amendment does not guarantee a jury trial in ERISA and LMRA cases where Plaintiffs seek declaratory
and injunctive relief, along with damages, because the relief is primarily equitable rather than legal.
Plaintiffs asserted that the Supreme Court decision in Great-West Life & Annuity Co. v. Knudson, 534 U.S.
204, 210 (2002), implicitly overruled the Sixth Circuit’s precedent. Plaintiffs further argued that their action
was legal, and not equitable, because they sought to impose personal liability on Defendants for a
contractual obligation to pay money for retiree health care benefits. The Court disagreed, and observed
that in Reese v. CNH America LLC, 574 F.3d 315, 327 (6th Cir. 2009), the Sixth Circuit rejected such an
argument on the basis that backward-looking relief in the form of monetary damages was incidental to
declaratory and injunctive relief ensuring access to health care benefits in the future. Regarding Plaintiffs’
claim for punitive damages, the Court stated that the Sixth Circuit has clearly established that punitive
damages are not recoverable under ERISA. The Court, however, noted that the Sixth Circuit has not
determined whether punitive damages are recoverable against an employer for breach of a collective
bargaining agreement in violation of § 301 of the LMRA. Because it is not clear that punitive damages are
always unavailable under § 301 of the LMRA for actions filed against an employer, the Court declined to
strike Plaintiffs’ claim for punitive damages under LMRA.

United Mineworkers Of America, et al. v. American Commercial Lines Transportation Services, 2010
U.S. Dist. LEXIS 53763 (E.D. Mo. June 2, 2010). In this class action, Plaintiffs sued to enforce purported
promises of lifetime benefits under the terms of their collective bargaining agreement (“CBA”). Plaintiffs
sought declaratory judgment, injunctive relief, compensatory damages, and “other relief.” Id. at *1-2. The
Defendants moved to strike Plaintiffs’ jury demand, arguing that Plaintiffs had no right to a jury trial under
ERISA, the Labor Management Relations Act (“LMRA”), or the Seventh Amendment because the relief
sought was equitable in nature. Plaintiffs countered that they sought to recover monetary damages for out-
of-pocket medical expenses which they incurred due to modification of their health benefits and were
therefore entitled to a jury trial under both ERISA and the LMRA. Plaintiffs further contended that the
action was a legal action for breach of the 2004 CBA and seeking restoration of original health benefits,
entitling them to a jury trial under the Seventh Amendment. Although ERISA is silent on the jury trial issue,
the Court found it well established that there is no right to a jury trial on ERISA claims. The Court further
determined that although Plaintiffs characterized their requested relief as “money damages,” Plaintiffs
merely sought restoration of benefits under the 2004 CBA, which the Court found to be a form of equitable
relief. Id. at *7. Plaintiffs, therefore, did not assert any claim entitling them to a jury trial. The Court
similarly rejected Plaintiffs’ claim that they were entitled to a jury trial on their LMRA breach of contract
claim. The Court noted that the crux of the action was that Plaintiffs wanted reinstatement of the retirement
medical benefits and that the true nature of such a claim was equitable rather than legal. Finally, the Court
determined that the Seventh Amendment did not entitle Plaintiffs to a jury trial. The Court first noted that
the present action was not akin to a common law breach of contract action because it was well established
that ordinary contract law did not govern CBAs. Second, the Court found that the relief sought by Plaintiffs
was primarily equitable in nature and that their requests for monetary damages were merely incidental and
intertwined with their requests for declaratory and injunctive relief. Because Plaintiffs had failed to
demonstrate that they were entitled to a jury trial under ERISA, the LMRA or the Seventh Amendment, the
Court granted Defendants’ motion to strike.
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Witmer, et al. v. Acument Global Technologies, Inc., 2010 U.S. Dist. LEXIS 121629 (E.D. Mich.
Nov. 17, 2010). In this class action alleging violations of the Labor Management Relations Act (“LMRA”)
and ERISA, the Court granted Defendants’ motion to strike Plaintiffs’ jury demand. Plaintiffs were former
hourly employees of Defendants who retired under a series of collective bargaining agreements that
included provisions for medical coverage and life insurance. Defendants eventually reduced health care
benefits for retirees and their surviving spouses and subsequently announced their intention to terminate
the benefits. Plaintiffs sought damages, declaratory relief, and reinstatement of benefits and the Court
certified a class of 64 retirees, surviving spouses, and dependent children. Defendants filed a motion
arguing that Plaintiffs were not entitled to a jury trial under the Seventh Amendment because Plaintiffs’
request seeking reinstatement of their health care and life insurance benefits was essentially equitable.
The Court noted that Plaintiffs were seeking only equitable remedies because they filed the action to obtain
reinstatement of their benefits at prior levels, relief that was indisputably equitable in nature. Citing
Chauffeurs, Teamsters & Helpers, Local No. 391 v. Terry, 494 U.S. 558 (1990), which held that an award
of damages was equitable where it was incidental to or intertwined with equitable relief, the Court held that
Plaintiffs’ request for damages was equitable because it was incidental to the reinstatement of benefits.
The Court noted that abandonment of Plaintiffs’ request for injunctive relief could not transform a
fundamentally equitable claim into a legal claim. The Court further noted that Plaintiffs essentially sought a
declaration that they were entitled to reinstated health care benefits for life and therefore, their underlying
claim, i.e., declaratory relief, was equitable in nature. The Court thus concluded that the addition of a claim
for declaratory relief did not entitle a party to a jury trial where the right did not otherwise exist.

(ix) Standing Issues In ERISA Class Actions

Brown, et al. v. Medtronic, Inc., 2010 U.S. App. LEXIS 25369 (8th Cir. Dec. 13, 2010). In this class
action alleging breach of fiduciary duty and failure to monitor in violation of ERISA, the Eighth Circuit
affirmed the District Court’s holding that Plaintiff lacked standing to sue. Defendant manufactured and
marketed broad assortment of medical devices including Infuse-brand bone graft material (“Infuse”), and
Sprint Fidelis-brand lead wires for implantable defibrillators and pacemakers (“Fidelis”). Plaintiff alleged
Medtronic stock became an imprudent investment for Defendants’ retirement plan after Defendants
obtained certain adverse information regarding performance of Fidelis and business practices surrounding
Infuse. Plaintiff alleged that Defendants breached their fiduciary duties by failing to adequately disclose the
information about the true condition of Medtronic’s business, and imprudently continuing to permit
investments in company stock after Defendants learned information that showed the stock price to be an
imprudent investment. The District Court found that Plaintiff had profited from the alleged artificial of
Medtronic stock and thus held that Plaintiff lacked standing. On appeal, the Eighth Circuit disagreed with
Plaintiff that a purported “abstract violation” of a fiduciary duty was sufficient to create standing to sue on
behalf of all persons to whom the duty was owed because such a position failed to account for the
“redressability” requirement of standing. Id. at *14. The Eighth Circuit opined that if Plaintiff’s abstract
injury theory was applied to this case, it would eliminate the redressabilty requirement or, at a minimum,
would decouple the concepts of injury and redressability. The Eighth Circuit further reasoned that Plaintiff’s
claim that he had suffered an out-of-pocket loss was insufficient to establish standing because it did
nothing to show that the injury was caused by the alleged breach of fiduciary duty. The Eighth Circuit also
remarked that such a theory of loss ignored the practical reality of the market, where investors or
participants might have some out-of-pocket losses, but gains or losses on particular sales could be caused
by endless different market factors. The Eighth Circuit therefore rejected Plaintiff’s proposed out-of-pocket
theory as it failed to account for all three requirements for standing. The Eighth Circuit further rejected
Plaintiff’s alternative-investment theory, finding that the presence of alternative investments did not show
how any alleged injury was traceable to Defendants’ actions. The Eighth Circuit considered whether
Plaintiff had suffered any injury related to Fidelis-related and Infuse-related disclosures. The Eighth Circuit
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found no injury fairly traceable to any Infuse disclosures because Plaintiff sold his shares before any such
disclosures at allegedly inflated prices. The Eighth Circuit, however, found that Plaintiff had articulated an
injury that was both traceable to Fidelis disclosures and redressable because Plaintiff held shares at the
time of Fidelis-related disclosures. Despite this finding, the Eighth Circuit held that Plaintiff had not alleged
a plausible basis to believe that Medtronic stock became imprudent as a result of the reported problems
with Fidelis.

Chang, et al. v. Wells Fargo & Co., 2010 U.S. Dist. LEXIS 20764 (N.D. Cal. Feb. 11, 2010). In this class
action claiming violation of ERISA, the Court granted Defendant’s motion for judgment on the pleadings,
holding that Plaintiff could not litigate his claim for breach of fiduciary duty under 29 U.S.C. § 1109 in a pro
se capacity. Plaintiff, former employee, alleged that Defendant, the Administrator of the retirement plan,
concealed data so that Plan participants could not readily ascertain if there were problems with the
investment options of the Plan, automatically paid out dividends placing a burden on Plan participants who
wanted to have their dividends withheld, and liquidated investments which concealed unrealized losses
and forced Plan participants to transfer their balances to new funds. The Court noted that civil actions for
breach of fiduciary duty under § 1109(a) may be brought by the Secretary, or a Plan participant, beneficiary
or fiduciary, and that actions under § 1109(a) are brought on behalf of a plan to recover losses to that plan.
The Court held that the general rule that prohibits a pro se Plaintiff from litigating claims on behalf of others
in a representative capacity applied to cases brought under § 1109(a), and thereby precluded Plaintiff’s
action.

Diebold, et al. v. Northern Trust Investments, N.A., 2010 U.S. Dist. LEXIS 93993 (N.D. Ill. Sept. 7,
2010). In this action alleging breach of fiduciary duty in violation of ERISA, the Court granted in part and
denied in part Defendants’ motion to dismiss. Specifically, the Court held that a group of employees could
go forward with their claim that Northern Trust Investments (“NTI”) and Northern Trust Company (“NTC”)
breached their fiduciary duties by mismanaging a securities lending program, in which the funds the
employees selected had participated. The employees specifically alleged that NTI and NTC ignored
warning signs that would have alerted a prudent fiduciary to follow a different investment strategy for its
401(k) assets. The Court rejected NTI and NTC’s argument that the complaint offered only conclusory
allegations and “20/20 hindsight,” finding instead that the employees’ allegation were sufficient to state a
cause of action. The Court, however, dismissed Plaintiffs’ claims that NTI and NTC engaged in prohibited
transactions that violated § 406(a) of ERISA. In support of their claim, Plaintiffs alleged that, in order to
lend securities, NTI and NTC entered into lending agreements with each other and then later with
borrowers. They further alleged that these agreements constituted “leases of property” between the plans
and a party in interest, NTC. Id. at *14. Because the employees offered nothing more than conculsory
allegations that the lending program operated as a lease, the Court dismissed their claim. Finally, the
Court rejected Defendants arguments that Plaintiffs lacked standing to represent the putative class
because: (i) they did not participate in all of the plans they purported to represent; and (ii) they could not
recover losses incurred in collective funds in which they (or derivatively, the plans in which they invested)
never participated. The Court declined to address these arguments, noting that they would be better
addressed at the class certification stage.

In Re The Kirk Corp., 2010 Bankr. LEXIS 2728 (N.D. Ill. Sept. 3, 2010). In this action, the Court granted
Kirk Corp.’s motion to dismiss the cross-Plaintiffs’ claims for breach of fiduciary duty under ERISA.
Defendant filed for bankruptcy and Plaintiff Cole Taylor Bank (“Cole”), filed an adversary proceeding to deal
with funds it held under an escrow agreement between the parties and former participants in Kirk’s
employee stock ownership plan (“ESOP”). Under the ESOP, participants accumulated shares of Kirk stock
that were distributed to them when their employment with Kirk ended. The ESOP allowed participants to
sell their shares back to Kirk (a “put option”), and Kirk had the right to either a lump sum or installments
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over the course of five years. If Kirk chose installments, it was required to provide adequate security for its
payments. To provide adequate security, Kirk entered into an escrow agreement with Cole, whereby Cole
was made the beneficiary of an irrevocable standby letter of credit and agreed to make payments to
participants if Kirk failed to make its installment payments. When this system was first put into place, Kirk
gave installment notes to participants who invoked the put option, and Kirk obtained a letter of credit equal
to the amount it owed to a group of participants who received distributions in 2005 and 2006. Over time,
however, as participants received their distributions, Kirk failed to increase the amount of the letter of
credit. By July 2009, when Cole was finally notified that Kirk defaulted on its payments, the outstanding
indebtedness on the note was about $1.7 million. Upon learning of this and Kirk’s bankruptcy, Cole drew
down on the letter of credit and filed an adversary proceeding naming Kirk and all the former employees
who were participants in the escrow agreement as Defendants. The individual Defendants who received
distributions in 2005 and 2006 (“Group A”) filed two cross-claims against Kirk, alleging that Kirk breached
its fiduciary duties under ERISA because Kirk failed to provide adequate security, and overvalued the stock
purchased from employees who received distributions after 2006 (“Group B”). Kirk moved to dismiss both
cross-claims. With respect to the first cross-claim, Kirk argued that Group A failed to allege sufficient facts
to make a plausible claim, that the obligation to provide adequate security was not a fiduciary duty, and that
the claim did not allege a loss to the plan, as required by § 502(a)(2) of ERISA. The Court rejected Kirk’s
first two arguments, but accepted the third, finding that Group A failed to allege any loss to the plan
resulting from Kirk’s failure to increase the amount of the letter of credit or to provide other security for the
put option installment notes. The Court determined that Kirk’s failure to provide adequate security only
affected individual participants who had already received distributions. The Court dismissed the second
cross-claim for failure to allege sufficient facts to make a plausible claim, as Group A claimants did not
make any allegations about the price that Group B claimants received for their shares, whether any
independent appraisal was obtained by Kirk, or what price would have been reasonable.

Patten, et al. v. Northern Trust Co., 703 F. Supp. 2d 799 (N.D. Ill. 2010). The Court granted Defendants’
motion to dismiss in part Plaintiff’s class action for breach of fiduciary duty under ERISA. The Northern
Trust Company Thrift-Incentive Plan (the “Plan”), a defined contribution or individual account plan, offered
participants a variety of investment options, including the Northern Trust Stock Fund (“Stock Fund”), which
was invested almost exclusively in shares of Northern Trust Corp.’s (“NTC”) common stock. Defendants
were the alleged fiduciaries and NTC was the Plan’s sponsor and trustee. Plaintiff alleged that, during the
proposed class period, the market price of NTC common stock was artificially inflated because NTC was
undertaking excessively risky investments in structured investment vehicles (“SIVs”) and offering auction
rate securities. These practices allegedly led to financial losses, a decline in the market price of NTC
common stock, and losses in the Plan participants’ accounts. Despite the losses, however, NTC’s Tier 1
9.2% capital ratio on September 30, 2008 was above the 6% minimum a financial institution needed to be
considered well capitalized. When news of the 2008 third quarter charges associated with SIVs and
auction rate securities became public on September 30, 2008, the price of the NTC common stock fell by
approximately 19%, from $79.90 to $64.87. Defendants argued that Plaintiff did not have standing to bring
an ERISA claim. The Court noted that to have Article III standing, Plaintiff must establish an injury-in-fact;
a causal connection between the injury and the conduct complained of; and a likelihood that the injury
would be redressed by a favorable decision. Despite the fact that discovery may show that Plaintiff actually
benefited from Defendants’ alleged breaches, the Court found that Plaintiff had sufficiently alleged a
redressable injury because Defendants allegedly breached their fiduciary duties of care, loyalty, and
prudence owed to Plaintiff. Defendants also argued that the Investment Committee and its individual
members were the only proper Defendants because the other Defendants were not fiduciaries. The Court
found it premature to decide a Defendant’s fiduciary status at the motion to dismiss stage because Plaintiff
had alleged that each Defendant was a functional fiduciary of the Plan, albeit merely by reciting the
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statutory definition of a fiduciary. The Court declined to dismiss Plaintiff’s imprudence claim because it
found that Plaintiff’s allegations plausibly suggested that, at some point during the class period, Defendants
knew that the Stock Fund was not a prudent investment for the Plan or that Defendants had a duty to
investigate the issue. The Court, however, dismissed Plaintiff’s misrepresentation and non-disclosure
claims because Defendants had no duty to disclose information concerning NTC’s involvement in auction
rate securities or investments in SIVs to Plan participants unless they had provided participants with
materially misleading information in their fiduciary capacities that they had to correct, which Plaintiff did not
allege. Finally, because Plaintiff sufficiently alleged the imprudent investment claim, the Court refused to
dismiss his claims for breach of duty to properly appoint, monitor, and inform.

Scanlan, et al. v. Kodak Retirement Income Plan, 678 F. Supp. 2d 110 (W.D.N.Y. 2010). In this class
action by a former participant of the Kodak Retirement Income Plan (the “Plan”) seeking to compel
Defendants to declare a partial termination of the Plan and to vest the pension benefits of several hundred
Plan participants under the ERISA and the Plan terms, the Court granted Defendants’ motions to dismiss
the first amended complaint. The Court found that Plaintiff had no standing to seek benefits on behalf of
other Plan participants because he had already received his full vested benefit, and his individual claim
was moot. The Court also rejected Plaintiff’s request for equitable relief on behalf of others, finding that it
did not give him standing to pursue a claim in which he no longer had any personal interest. The Court
also found that even if Plaintiff had standing, he still would be unable to recover under § 502(a)(3) of
ERISA because that provision does not authorize monetary relief. The Court found the goal of Plaintiff’s
claims unquestionably was to recover damages. Finally, the Court rejected Plaintiff’s claim for potential
increased taxation associated with the improper benefit payments because the claim was speculative at
best and Plaintiff’s breach of contract claim as it was preempted by ERISA.

(x) Exhaustion Principles In ERISA Class Actions

Angevine, et al. v. Anheuser-Busch Cos. Pension Plan, 2010 U.S. Dist. LEXIS 71549 (E.D. Mo.
July 16, 2010). Plaintiffs, a group of participants in a pension plan, brought a class action claiming that
they were entitled to supplemental age and service credits based upon the sale of their business unit.
Plaintiffs worked for a subsidiary of Anheuser-Busch Co. (“AB”), and were also participants in the
company’s pension plan. AB eventually sold the subsidiary to Blackstone Capital Partners, and prior to the
sale, AB informed all of the subsidiary’s employees, including Plaintiffs, that they would stop accruing
benefits under the pension plan and that they would not be eligible for the enhanced age and service credit
provisions that would apply if their employment had been terminated involuntarily (the “+5/+5
enhancement”). Defendants filed a motion to dismiss based upon Plaintiffs’ failure to exhaust their
administrative remedies under the pension plan. Plaintiffs argued that they were not required to exhaust
administrative remedies because they attempted to file a claim, but were “repudiated.” Id. at *12. The
Court first noted that Plaintiffs conflated the doctrine of futility, which applies to exhaustion of administrative
remedies, with the doctrine of repudiation, which triggers the running of the statute of limitations for ERISA
claims. The Court then addressed and rejected Plaintiffs’ futility claim. The Court held that Plaintiffs failed
to establish that exhausting the Plan’s claim and appeal procedures would be futile because Plaintiffs could
not demonstrate with certainty that the plan administrator would have denied the benefits claim. Plaintiffs
also alleged that Defendants breached their fiduciary duties by refusing to apply the provisions of the plan
to determine Plaintiffs’ future retirement benefits and by refusing to credit Plaintiffs with the +5/+5 benefit
enhancement. Plaintiffs sought both injunctive relief and punitive damages. Opining that Plaintiffs had
essentially reasserted their wrongful denial of benefits in terms of a breach of fiduciary, the Court found that
Plaintiffs failed to plead sufficient facts to state an actionable claim. The Court also found that Plaintiffs’
request for punitive damages was inappropriate because individual ERISA plan participants cannot recover
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extra-contractual compensatory or punitive damages for breach of a fiduciary duty claims. The Court
therefore granted Defendants’ motion to dismiss.

Guididas, et al. v. Community National Bank Corp., 2010 U.S. Dist. LEXIS 106185 (M.D. Fla. Sept. 24,
2010). Plaintiffs, former employees of subsidiaries of Community National Bank Corporation (“CNBC”),
sought to hold CNBC and certain of its former officers and directors liable for allegedly breaching their
fiduciary duties under ERISA in conjunction with their management of the company’s ESOP Plan (“Plan”).
Defendants moved to dismiss, arguing that Plaintiffs failed to exhaust their administrative remedies under
the Plan. Specifically, Defendants alleged that Plaintiffs did not present their claims for breach of fiduciary
duty to the Plan administrator before filing suit. The Court agreed and granted Defendants’ motion to
dismiss, holding that “Plaintiffs [could] not meet the administrative exhaustion requirement under ERISA by
merely making requests for individual benefits that are completely unrelated to their claims in this case,”
which involved putative class-wide complaints of breaches of fiduciary duty. Id. at *9. “It [was] axiomatic
that [Plaintiffs’] claims should have first been presented to the administrative review process as outlined in
the Plan.” Id. The Court also rejected as “speculative” Plaintiffs’ argument that a resort to administrative
remedies would have been futile, as Plaintiffs failed to make a “clear and positive” showing of futility. Id.
Specifically, the Court rejected Plaintiffs’ suggestion that the value of the Plan’s assets should be
considered in determining futility because Plaintiffs had no legal authority to support their suggestion.
Accordingly, the Court dismissed Plaintiffs’ complaint without prejudice.

Swetic, et al. v. Community National Bank Corp., 2010 U.S. Dist. LEXIS 59103 (M.D. Fla. June 2,
2010). Plaintiffs, a group of former participants of Community National Bank Corporation’s (“CNBC”)
Employee Stock Ownership Plan, brought a class action alleging that Defendants breached their fiduciary
duties under ERISA. Plaintiffs specifically alleged that the company, and its officers and directors, failed to:
(i) prudently and loyally manage the plan’s investments in company stock; (ii) inform participants of the true
risks associated with investing in company stock; and (iii) properly monitor the performance of their
fiduciary appointees and remove and replace those whose performance was inadequate. Plaintiffs also
claimed that the Defendants knew or should have known that the company stock was no longer a prudent
and appropriate investment because the company engaged in self-interested lending and other practices
rendering its banking operations unsound and unsafe as determined by federal bank regulators.
Defendants brought a motion to dismiss on the grounds that Plaintiffs failed to exhaust their administrative
remedies under the applicable plan. The Court held that the Plaintiffs failed to allege that they exhausted
their administrative remedies or that it would be futile to do so, and that they failed to make a “clear and
positive” showing of futility. Id. at *10. Specifically, the Court rejected as speculative Plaintiffs’ argument
that pursuing administrative remedies under the Plan would have been futile because the company stock
was worthless, noting that the Plaintiffs failed to point to any authority suggesting that the value of the
plan’s assets should be considered when determining futility. The Court also rejected Plaintiffs’ argument
that they were unable to pursue their administrative remedies because a subsidiary of CNBC was closed,
as Plaintiffs had been unable to establish why this prevented them from actually pursuing an administrative
remedy, since the action was filed against CNBC, which continued as a validly organized, functioning
corporation. For all of these reasons, the Court found that Plaintiffs failed to exhaust their administrative
remedies and granted the Defendants’ motion to dismiss.

(xi) Pension Calculation Issues In ERISA Class Actions

Anderson, et al. v. Bakery & Confectionery Union & Industry International Pension Fund, 2010 U.S.
Dist. LEXIS 71059 (E.D. Pa. July 14, 2010). In this action, current and former female employees of
Nabisco sought pension credit based upon amounts they had received in settlement for claims asserted in
a sex discrimination class action against Nabisco. The settlement agreement stated that the monetary
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payments received would not be included by Nabisco in any compensation base for computing
employment benefits available to any claimant. Plaintiffs nevertheless sought pension credit for the
periods of lay-off covered by the settlement agreement. The Court dismissed Plaintiffs’ initial lawsuit, but
that ruling was overturned on appeal, which ordered Plaintiffs to exhaust administrative remedies under the
Plan. After the Board of Trustees denied their claim, Plaintiffs refiled their lawsuit. The Court addressed
two key issues, including: (i) the extent to which it should defer to the findings of the Board; and (ii) whether
the reference to payments on account of periods of lay-offs in 29 C.F.R. § 2530.200b-2(a)(2) covered only
payments intended to compensate for those periods of lay-off. With regard to the first issue, the Court
concluded that the Board did not abuse its discretion in finding that the settlement distributions were not
intended to be back pay for periods of lay-off and, therefore, that Plaintiffs were not entitled to credits under
29 C.F.R. § 2530.200b-2(a)(2). The Court rejected Plaintiffs’ argument that the Board lacked authority to
interpret the settlement agreement and found that the Plan granted the Board discretionary authority to
make all decisions with respect to eligibility for and the amount of benefits payable under the Plan. This
authority included the power to decide legal and factual questions relating to the calculation and payment
benefits under the Plan. Accordingly, the Court concluded that the Board’s interpretation of the settlement
agreement was entitled to deference. With regard to the second issue, Plaintiffs argued that even if the
settlement distributions were not intended to compensate for the lay-off periods, they could still receive
pension credits under 29 C.F.R. § 2530.200b-2(a)(2) by showing that the settlement allocation formula
assigned distribution units for months of the lay-off and that part of the settlement proceeds was
attributable to those distribution units. The Court also rejected Plaintiffs’ interpretation of the regulation and
instead found that it encompassed only periods of paid leave. The Court concluded that the settlement
distributions were attributable to periods of lay-off but did not replace wages that Plaintiffs would have
earned but for the lay-offs.

Skinner, et al. v. Northrop Grumman Retirement Plan B, 2010 U.S. Dist. LEXIS 6591 (C.D. Cal.
Jan. 26, 2010). In this class action, participants of the Northop Grumman Pension Plan (“Northrop Plan B”)
sued Defendants challenging the calculation of a transition benefit under the Plan. The Court granted
Defendants’ first and second cross-motions for summary judgment, and denied Plaintiffs’ motion for partial
summary judgment and renewed motion for class certification. Plaintiffs were participants in Litton
Industries, Inc.’s (“Litton”) pension plan – “Retirement Plan B” – before Northop Grumman Corp.
(“Northrop”) acquired Litton and consolidated that plan into the Northrop Pension Plan. Under the
consolidation, participants in the Retirement Plan B, which became Northrop Plan B, were provided with a
five-year transition benefit from July 1, 2003, to June 30, 2008. Plaintiffs alleged that Defendants
conducted series of town hall meetings about the pension changes for affected participants. The Court
found that the Defendants were entitled to summary judgment with respect Plaintiffs’ § 502(a)(1)(B) claim
under ERISA for benefits based on the theory that Defendants had improperly deducted imputed deposits
plus interest from their pensions. In doing so, the Court noted that in their respective motions, the parties
had diametrically opposed positions on whether or not Plaintiffs were required to demonstrate reasonable
reliance on the summary plan descriptions (“SPDs”). The Court had previously granted summary judgment
to Defendants on all claims, but had been reversed, based upon a finding that it erred in ruling that Litton’s
1998 SPD adequately explained the annuity equivalent off-set in such a way as to inform Plaintiffs that
Northrop would apply the off-set to Part B of their transition benefit. Defendants acknowledged the
reversal, but argued that Plaintiffs must still demonstrate reasonable reliance on the defective SPD in order
to recover on their claim for breach of the terms of the Plan. The Court found that Plaintiffs not only failed
to demonstrate that they relied on the 1998 SPD, but also that the evidence conclusively demonstrated that
they did not. Turning to Plaintiffs’ claim that Defendants improperly amended the plan to reduce benefits,
the Court found that the Northrop Plan B, which became effective July 1, 2003, expressly preserved the
benefits earned before that date. The transition benefit formula was designed to determine benefits on a
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prospective basis only, beginning on July 1, 2003. Plaintiffs argued that a December 2005 summary
material modifications (“SMM”) operated as a plan amendment and that they retroactively reduced
transition benefits accrued by participants before January 1, 2006. The Court, however, noted that an
ERISA plan could only be amended pursuant to the procedures set forth in the plan documents, and not by
an SMM. The December 2005 SMM did not purport to be an amendment and neither the Northrop Board
of Directors or the Administrative Committee of the Pension Plan B ever adopted the December 2005 SMM
as an amendment.

(xii) Pleading Standards In ERISA Class Actions

Pension Benefit Guaranty Corp. v. Divin, et al., 2010 U.S. Dist. LEXIS 52904 (M.D. Ga. May 27, 2010).
Plaintiff alleged that Defendants, officers and directors of Tom’s Foods, Inc. (“Tom’s”), inappropriately
invested assets of Tom’s pension plan in speculative junk bonds issued by Tom’s. Defendants filed a
motion to dismiss and Plaintiff filed a motion to strike Defendants’ affirmative defenses. The Court denied
both motions. The Court opined that Plaintiff’s claims – alleging failure to evaluate the nature of
investments, failure to monitor the decisions of investment committee, and exercise of improper influence
over the investment committee – clearly notified Defendants of the nature and substance of the claims
against them. Based on Bell Atlantic Corp. v. Twombley, 500 U.S. 544, 555 (2007), the Court found that
Plaintiff’s allegations were sufficient to put Defendants on notice of plausible causes of action and that
Plaintiff had alleged sufficient facts to raise a reasonable expectation that discovery could reveal such
evidence. Accordingly, the Court denied Defendants’ motion to dismiss. Turning to Plaintiff’s motion to
strike Defendants’ affirmative defenses of statute of limitations and the doctrine of laches, the Court first
found that Defendants’ affirmative defenses sufficiently notified Plaintiff of the bases for its defenses.
Second, the Court opined that although a strong presumption exists that a lawsuit is timely when filed
within the statute of limitations period, the doctrine of laches may still bar a timely suit, albeit only in
extraordinary circumstances. Third, the Court noted that Plaintiff would suffer little prejudice if it deferred
ruling on the statute of limitations issue until after discovery when all the relevant facts had been
developed. Therefore, the Court concluded that it was inappropriate to strike statute of limitations defense
and laches defense prior to discovery and denied Plaintiff’s motion.

Yost, et al. v. First Horizon National Corp., 2010 U.S. Dist. LEXIS 111335 (W.D. Tenn. Oct. 19, 2010).
In this class action alleging breach of fiduciary duties in violation of ERISA, the District Court denied
Defendants’ motion for reconsideration. The Court had earlier denied in part Defendants’ motion to dismiss
some of Plaintiffs’ claims, finding that Plaintiffs had properly stated a claim. The Court had also specifically
rejected Defendants’ contention that Plaintiffs must satisfy a heightened pleading standard to overcome the
presumption that a fiduciary’s decision to remain invested in employer securities was presumed to be
reasonable. The Court had further concluded that the presumption of prudence recognized in Kuper v.
Iovenko, 66 F.3d 1447 (6th Cir. 1995), was an evidentiary standard and not a pleading standard.
Defendants sought reconsideration of the Court’s ruling that the Kuper presumption did not apply at the
pleadings stage. The Court found that Defendants’ argument was without merit insofar as they contended
that the Court did not apply the correct standard of review by ignoring the Supreme Court’s decision in Bell
Atlantic v. Twombly, 550 U.S. 544 (2007). Defendants contended that the Court’s analysis in the dismissal
order was based on “significant uncertainty” concerning the scope of Twombly, and cited a number of
decisions from other jurisdictions since Twombly, which dispelled “uncertainty” and applied the Kuper
presumption at the pleadings stage to dismiss claims similar to Plaintiffs’ breach of fiduciary duty claims.
Id. at *6. The Court, however, noted that it had applied the standard that it must construe the complaint in
the light most favorable to Plaintiffs, accept all factual allegations as true, and determine whether the
complaint contained enough facts to state a claim to relief that is plausible on its face. As to Plaintiffs’
breach of fiduciary duty claim, the Court held that Plaintiffs had stated a plausible claim. The Court
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determined that Defendants failed to show that such standard was clearly erroneous in light of the authority
cited and there was a clear error in the single statement or a justification for reconsidering its previous
holding. The Court held that the vast majority of the cases cited by Defendants in its support were from
other circuits and were only persuasive. The Court particularly referred to In Re Regions Morgan Keegan
ERISA Litigation, 692 F. Supp. 2d 944 (W.D. Tenn. 2010), cited by Defendants, and stated that Regions
Morgan Keegan only squarely addressed the issue presented and concluded that the Kuper standard was
an evidentiary presumption not to be considered on a motion to dismiss. Finding that none of the
intervening case law was actually controlling, the Court concluded that the Kuper presumption did not apply
at the pleadings stage. Finally, the Court declined to reconsider its ruling on the basis of the amount of
discovery pertaining to Plaintiffs’ claims for breach of fiduciary duty because Defendants failed to show that
Plaintiffs’ discovery request would result in manifest injustice.

(xiii) Venue Issues In ERISA Class Actions

Otte, et al. v. Life Insurance Co. Of North America, Case No. 09-CV-11537 (D. Mass. Jan. 6, 2010). In
this putative ERISA class action, the Court denied Defendants’ motion to transfer the case from
Massachusetts to Pennsylvania. Plaintiff, a resident of Tennessee, sought to represent a class of
employee welfare plan beneficiaries who allegedly did not receive the entirety of the death benefits
Defendant owed to them by certain group life-insurance companies. The Court was not persuaded by
Defendant’s argument that transfer was appropriate because the majority of the witnesses lived in or near
Philadelphia, Defendant’s corporate headquarters were in Philadelphia, and the events constituting the
alleged breach took place there. Instead, the Court found transfer improper, as two non-party companies,
which the Plaintiff asserted had key information regarding the claim, were located in Massachusetts. The
Court found that Plaintiff would have a difficult time securing the presence of these third parties at trial if the
case were transferred to Pennsylvania. However, Defendant would face no such problem if the case
remained in Massachusetts, given that 10 of the 11 identified witnesses were employees of Defendant
whose presence could be secured in any forum. The Court further found that regardless of where the
alleged breach occurred, discovery and trial would not be impaired by keeping the suit in Massachusetts.

(xiv) Impact Of Standard Of Review Issues In ERISA Class Actions

Conkright, et al. v. Frommert, 130 S. Ct. 1640 (2010). In this appeal by Xerox Corporation’s pension
plan (“Plan”) and the Plan’s current and former administrators (“Plan Administrator”) challenging the
Second Circuit’s refusal to apply the deferential standard of review to the Plan Administrator’s interpretation
of the Plan after remand for further review, the Supreme Court reversed and held that the administrator’s
interpretation of the Plan was entitled to deference unless it was unreasonable, and there was no basis for
denying such deference to the second interpretation of the Plan simply because the administrator made an
honest mistake in its first interpretation. Plaintiffs were employees who left Xerox in the 1980’s, who
received lump-sum distributions of retirement benefits earned up that point and were later rehired. To
account for the past distributions when calculating Plaintiffs’ current benefits, the Plan Administrator
interpreted the Plan to call for an approach known as the phantom account method. Plaintiffs challenged
the method alleging that it violated ERISA, and the District Court granted summary judgment for the Plan.
The Second Circuit vacated and remanded the case to the Plan Administrator, holding that the Plan
Administrator’s interpretation was unreasonable and that Plaintiffs had not received adequate notice that
the phantom account method would be used to calculate their benefits. On remand, the Plan Administrator
proposed a new interpretation of the Plan that accounted for the time value of the money that Plaintiffs had
previously received. Plaintiffs again challenged that interpretation in court and the District Court declined to
apply a deferential standard of review to this interpretation, opting instead for its own interpretation of the
Plan. Defendants asked the Supreme Court to grant certiorari on two questions: (i) whether the District
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Court owed deference to the Plan Administrator’s second interpretation, and (ii) whether the Second Circuit
properly deferred to the District Court’s decision on the merits. In deciding the first question, the Supreme
Court remarked that people make mistakes, even administrators of ERISA plans, given that ERISA plans
are enormously complex. The Supreme Court noted that it addressed the standard of reviewing the
decision of the ERISA plan administrators in Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101 (1989),
and in Metropolitan Life Ins. Co. v. Glenn, 554 U.S. 105 (2008). Under Firestone and the terms of the Plan,
the Supreme Court found the Plan Administrator’s decision was entitled to deference. The Supreme Court
rejected the Second Circuit’s “one-strike-and-you’re-out” approach under which only the first interpretation
of a plan was entitled to deference. Id. at 1646. The Supreme Court found that the Second Circuit’s
decision was not supported by the considerations on which its holdings in Firestone and Glenn were
based, i.e., namely the terms of the plan, principles of trust law, and the purposes of ERISA. The Supreme
Court observed that the lower courts made no finding that the Plan Administrator had acted in bad faith or
would not fairly exercise his discretion to interpret the terms of the Plan. Thus, if the District Court had
followed the trust law principles, it should not have acted as a substitute trustee and stripped the Plan
Administrator of the deference he would otherwise enjoy under Firestone and the terms of the Plan. The
Supreme Court explained that ERISA represents a careful balancing between ensuring fair and prompt
enforcement of rights under plans and encouraging employers to establish plans in the first place.
Firestone deference protects these interests by permitting an employer to grant primary interpretive
authority over an ERISA plan to the plan administrator, and thereby preserving the careful balancing on
which ERISA was based. The Supreme Court noted that this case demonstrated the uniformity problems
that arose from creating ad hoc exceptions to Firestone deference. If other courts were to adopt an
interpretation of the Plan that does not account for the time value of money, Xerox could be placed in an
impossible situation. Similarly, Xerox employees could be entitled to different benefits depending on where
they lived, or perhaps where they brought a legal action. Firestone deference served to avoid that result
and to preserve the careful balancing of interests that ERISA represented. The Supreme Court concluded
that the Second Circuit erred in holding that the District Court could refuse to defer to the Plan
Administrator’s interpretation of the Plan on remand, simply because the Second Circuit found a previous
related interpretation by the Administrator to be invalid. It noted, however, that multiple erroneous
interpretations of the same plan provisions, even if issued in good faith, could support a finding that a plan
administrator is too incompetent to exercise his discretion fairly. Because it reversed on the first issue
relating to the application of Firestone, the Supreme Court did not reach the second question presented in
terms whether the Second Circuit also erred in applying a deferential standard of review to the decision of
the District Court on the merits.

(xv) Statute Of Limitations In ERISA Class Actions

Brown, et al. v. Owens Corning Investment Review Commission, 622 F.3d 564 (6th Cir. 2010). In this
ERISA class action alleging breach of fiduciary duties, the Sixth Circuit held that former employees of
Owens Corning (“OC”), were time-barred from pursing their claims of breach of fiduciary duty. Specifically,
Plaintiffs alleged that the company and the fiduciaries of its defined contribution plans breached their
fiduciary duties by maintaining an investment in OC stock as it went into bankruptcy. Between 1996 and
2000, OC paid more than $2.4 billion to resolve asbestos liability claims and, in 2000, the company filed for
bankruptcy. In 1999, OC “locked up” the company stock investment in the defined contribution plan, and in
2000, employees were no longer allowed to invest in company stock. The Defendants filed a motion to
dismiss, arguing that the suit was barred by ERISA’s three-year statute of limitations for breach of fiduciary
duty claims. The District Court initially denied the Defendants’ motion to dismiss; however, it later
reconsidered its decision and granted the motion. In granting the motion, the District Court held that the
employees had actual knowledge when the company filed for bankruptcy sufficient to start the running of
the statute of limitations. On appeal, the Sixth Circuit affirmed, agreeing that the employees had “actual
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knowledge” of the alleged breaches when OC filed for bankruptcy in 2000, making their 2006 lawsuit
untimely. Id. at 576. The Sixth Circuit rejected the employees’ argument that, although they were aware of
the bankruptcy filing, they did not know who exactly managed the company stock fund. The Sixth Circuit
also rejected the employees’ assertion that, at most, they had only constructive knowledge of the breaches
because not all participants were given copies of summary plan descriptions (“SPD”), as many participants
were merely notified that they could access the SPD on the company’s website. The Sixth Circuit saw no
material distinction between being directly handed plan documents and being given instructions on how to
access them.

Curtis, et al. v. Merrill Lynch Pierce Fenner & Smith, Inc., 2010 U.S. Dist. LEXIS 94154 (M.D.N.C.
Sept. 9, 2010). Plaintiff brought a class action alleging that Merrill Lynch was a fiduciary of her employer’s
retirement plans and that it breached its duties under ERISA by failing to diversify the plan’s investments
across different asset classes and across different industry sectors. Plaintiff further alleged that Defendant
ignored the plan’s investment policy, which required the use of investments designed for security and long-
term stability, and instead pursued aggressive and speculative investment strategies. Defendant filed a
motion to dismiss, arguing that the lawsuit was barred by ERISA’s three-year statute of limitations because
Plaintiff had actual knowledge of the allegedly inappropriate investments more than three years before she
filed suit. A Magistrate Judge recommended to deny Defendant’s motion to dismiss on statute of
limitations grounds. The Magistrate Judge rejected Defendant’s argument, finding that it inappropriately
assumed that Plaintiff’s claim accrued when she knew she had suffered investment losses. The Magistrate
Judge found that primary basis of the claims was not that investment losses occurred, but that Defendant
deviated from the plan’s investment guidelines. Viewed in this context, the Magistrate Judge held that it
was not apparent from the face of the complaint that Plaintiff had “actual knowledge” that Defendant
disregarded the plan’s investment guidelines more than three years before she filed suit. Id. at *11.
Because Defendant failed to establish that Plaintiff had actual knowledge of the company’s alleged breach
of its fiduciary duties more than three years before she filed suit, the Magistrate Judge recommended that
the Court deny Defendant’s motion to dismiss.

Janese, et al. v. Fay, 2010 U.S. Dist. LEXIS 112916 (W.D.N.Y. Oct. 22, 2010). In this action alleging
breach of fiduciary duties in violation of ERISA, the Court partly granted and denied in part Defendants’
motion to dismiss. Plaintiffs, former participants and beneficiaries of the Pension and Welfare Funds (the
“Funds”), sought recovery of assets alleged to have been wrongfully depleted as the result of various
fiduciary breaches on the part of Defendants, twelve former Trustees and two former Plan Managers of the
Funds. The action was a derivative action because many of the Plaintiffs and Defendants were named as
parties in a previous lawsuit, LaScala v. Scrufari, 2006 U.S. Dist. LEXIS 16951 (W.D.N.Y. Feb. 22, 2006),
which involved claims of breach of fiduciary duty under ERISA based upon conduct and circumstances
which formed the basis for the allegations in the instant action. The Court held that Plaintiffs sufficiently
stated claim for relief for bringing a derivative action under § 502(a)(2) of ERISA. The Court noted that in
Coan v. Kaufman, 457 F.3d 250, 259 (2d Cir. 2006), the Second Circuit held that the representative nature
of the § 502(a)(2) right of action implies that plan participants must employ procedures to protect the
interests they purport to represent. Because Plaintiffs’ action was brought on behalf of a currently viable
pension plan where any amounts recovered as damages would be returned to the general asset pool to
benefit the financial integrity of the plan as a whole, the Court held that Plaintiffs’ action was brought
properly in a representative capacity for the benefit of the plan as a whole. Defendants also argued that
the conduct alleged in Counts I through V of Plaintiffs’ complaint – regarding various trustee groups’
adoption of plan amendments affecting the amount of benefits paid to participants -was not an exercise of
fiduciary duty actionable under ERISA. The Court noted that in Burke v. Bodewes, 250 F. Supp. 2d 262
(W.D.N.Y. 2003), it had earlier considered and rejected a similar argument made by former trustees of the
plan which, like the Funds, was a multi-employer plan. The Court also pointed that in Siskind v. Sperry
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Retirement Program, 47 F.3d 498 (2d Cir. 1995), the Second Circuit had held that amendments to multi-
employer plans which affect the allocation of a finite asset pool to which each participating employer had
contributed could properly be treated as fiduciary functions. Thus, finding no persuasive authority to
suggest that controlling Second Circuit law no longer recognized fiduciary liability under ERISA for the
financial consequences of amendments to multi-employer pension plans, the Court denied Defendants’
motion to dismiss the claims asserted in Counts I through V. However, the Court found that Plaintiffs’
claims in Count II of the complaint were barred by the statute of limitations because the action was filed
more than six years after the date of the last action constituting part of the alleged breach. Count II alleged
fiduciary breaches on behalf of the 1994-1998 Trustees, and Santo Scrufari as Plan Manager during that
time period, for adopting a series of five retroactive monthly benefit rate increases, the last of which
occurred on August 13, 1998. Although Plaintiffs argued that they were unaware of the funding problem
until sometime after September 20, 2007, when the Plan Manager delivered copies of actuarial reports and
other documents, the Court noted that such an explanation was insufficient to satisfy the requirements of
the fraud or concealment exception. The Court also noted that Plaintiffs’ broad assertion of a general
theory regarding Defendants’ involvement in an on-going scheme to fraudulently conceal the funding
problem caused by the retroactive benefit increases, without articulating any factual basis to support that
theory was insufficient to rise to a reasonable inference that any of the 1994-1998 Trustees made a
knowing misrepresentation or omission of material fact which induced Plaintiffs to act to their detriment, or
hindered the discovery of a breach of fiduciary duty. Furthermore, the Court held that Count I of Plaintiffs’
complaint – which alleged that the 2006-2008 Trustees attempted to deal with the funding problem caused
by the 1994-1998 Trustees’ retroactive benefit increases by twice reducing the monthly rate for calculating
future pension benefit accruals – was barred by the three-year statute of limitations. The Court noted that,
similar to Count II, a general assertion of a scheme to conceal the funding problem did not bring any of the
claims related to the 1994-1998 retroactive benefit increases within the fraud or concealment exception.
The Court held that Count III – which alleged that December 1993 Trustees breached their fiduciary duty
by virtue of their adoption of pension enhancements for a named retiree, and that Defendants fraudulently
concealed the conduct by failing to provide notice or explanation under ERISA’s reporting and disclosure
requirements – was time-barred because the claim was based on conduct that occurred more than fifteen
years before the commencement of the lawsuit. The Court held that Count IV, which alleged breach of
fiduciary duty against the 1994-1998 Trustees based on conduct that resulted in the forgiveness of a break-
in-service for the benefit of named Defendant, was time-barred because the claimed conduct occurred
more than ten years before the commencement of the action. The Court held that Count V, which was
based on conduct that resulted in the approval of an early retirement eligibility rule for the benefit of
Defendants, was time-barred because the action was commenced more than nine years after the date of
the last action, which constituted a part of the breach. The Court held that Count VII, which alleged that
Defendants Santo Scrufari and Gordon Knapp colluded in a fraudulent scheme to weight their pension plan
benefit accruals for several years, was time-barred because the action was commenced later than six
years after the date when Plaintiffs could have discovered the breach. The Court noted that Plaintiffs had
knowledge of the facts and circumstances regarding Scrufari’s conduct before, during, and after his term as
Plan Manager, and the compensation and benefits he received, during the proceedings of LaScala matter.
The Court found that due diligence on the part of Plaintiffs and their counsel would have resulted in the
discovery of any unauthorized weighting of benefit accruals or alterations of payroll records by Scrufari well
before June 2003. Similarly, the Court noted that Count VIII, which alleged that Scrufari breached his
fiduciary duties by withdrawing unauthorized Welfare Fund benefits when he retired in 1996, and that he
concealed these withdrawals by reporting them as “Scholarship” or “Health Care” benefits, was time-barred
because Plaintiffs could have discovered the breaches well before June 2003 considering the level of
scrutiny devoted to Scrufari’s conduct and compensation during the course of LaScala litigation. Finally,
the Court held that Count IX, which alleged breaches of fiduciary duty against Gordon Knapp, Russell
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Scrufari, the 2000 Trustees, and the 1994-1998 Trustees for receipt and approval of fraudulent scholarship
benefit payouts between 1997 and 2002, was also untimely because Plaintiffs provided no facts or any
explanation to indicate how or when Plaintiffs discovered conduct on the part of any Defendants
constituting the alleged breaches or fraud.

Winnett, et al. v. Caterpillar, Inc., 609 F.3d 404 (6th Cir. 2010). Plaintiffs, a group of retired employees,
filed a class action alleging violations of ERISA and the Labor Management Relations Act (“LMRA”), and
requested enforcement of the terms of a former collective bargaining agreement (“CBA”), that provided for
lifetime, cost-free retiree health care. Defendants sought to dismiss the lawsuit on the basis of the statute
of limitations, which the District Court denied. On appeal, the Sixth Circuit reversed the District Court’s
ruling and held that the statute of limitations barred Plaintiffs’ claims. Plaintiffs were parties to a 1988 CBA
with Defendants that expired in 1991. In 1998, a new CBA was ratified, and the retirees were notified of
changes to their health care benefits under the new CBA. Specifically, in 1999 Defendants mailed Plaintiffs
a Summary Plan Description (“SPD”), which outlined various benefit changes under the 1998 CBA.
Despite these disclosures, the retirees did not file suit until 2006, almost eight years after Caterpillar
instituted these amendments. The Sixth Circuit applied a six-year statute of limitations and found that
Plaintiffs’ cause of action accrued when the retirees learned of the change in benefits, not when those
changes actually affected them. The Sixth Circuit determined that all of the notices of various 1998
changes, especially the notice provided by SPD, clearly repudiated Plaintiffs’ claims for cost-free lifetime
benefits and triggered the statute of limitations. The testimony of Plaintiffs confirmed that they knew of the
changes to their benefits prior to 2000, whether because the changes already had affected their healthcare
choices or knew they soon would. The Sixth Circuit rejected Plaintiffs’ claims that the 1998 changes were
too indefinite or uncertain to apprise the retirees of the changes. The Court similarly disregarded Plaintiffs’
ripeness argument and found that application of the 1998 CBA to Plaintiffs was not contingent on any
future event. Finally, the Sixth Circuit found that the doctrine of anticipatory breach did not apply because
Defendants did not just announce its intention to apply a different CBA in 1998 but it implemented the
same with immediate, fundamental changes to the retiree’s medical benefits.

(xvi) Discovery In ERISA Class Actions

Dandridge, et al. v. Raytheon Co., 2010 U.S. Dist. LEXIS 5854 (D.N.J. Jan. 26, 2010). In this action
seeking review of a pension benefit determination rendered by Defendant under the terms of an employee
pension benefit plan governed by ERISA, the Court granted in part and denied in part Plaintiff’s motion to
compel discovery. The Court held that discovery in an ERISA benefit dispute is not strictly limited to the
administrative record. As a result, the Court permitted discovery with respect to the scope and impact of
Defendant’s structural conflict of interest and certain alleged procedural irregularities. In seeking to
overturn the Plan’s adverse determination on his pension claim, Plaintiff sought wide-ranging discovery,
including discovery regarding perceived structural and procedural conflicts of interest. Relying upon case
authority from other districts and dicta from Metropolitan Life Insurance Co. v. Glenn, 128 S. Ct. 2343
(2008), Plaintiff argued that discovery was permissible beyond that set forth in the administrative record.
The Court noted that based on Glenn, there was a split of authority regarding whether discovery beyond
the administrative record was permitted in ERISA benefit cases. The Court found that limited discovery
into structural conflicts of interest should be permitted. Regarding procedural conflicts such as fraud,
mistake, and bias, the Court noted that Glenn did not impact discovery. The Court concluded that some
discovery into alleged procedural irregularities was permitted if there was at least some minimal showing of
bias or irregularity that could have impacted the administration of the claim. In this case, the Court noted
that Plaintiff sought information beyond the effect of any structural conflict of interest, and encroached on
the merits of the underlying claim. Based on Glenn, the Court concluded that discovery was appropriate
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and would be permitted into the scope and impact of any conflict of interest that could have affected
Defendant’s evaluation of Plaintiff’s claim.

David, et al. v. Alphin, 2010 U.S. Dist. LEXIS 102278 (W.D.N.C. Sept. 17, 2010). In this class action
alleging violation of ERISA, the Court granted the Plaintiffs’ motion to compel the production of certain
documents. Plaintiffs alleged that Defendants breached their fiduciary duties under ERISA by causing a
401(k) plan to invest in mutual funds with high investment management fees and inferior returns, which
were managed by affiliates of the Plan’s sponsor. In their motion, Plaintiffs sought to compel the
production of a risk analysis report and related documents, all of which were related to investment funds
selected by the Plan’s fiduciaries. Defendants argued that the documents were subject to the attorney-
client privilege and the work product doctrine. Plaintiffs argued that the documents were relevant to the
issue of whether the action was timely under the “fraud or concealment” exception to ERISA’s statute of
limitations. Id. at *3-4. Specifically, Plaintiffs alleged that in response to an April 2000 announcement by
the Plan’s benefit committee, a plan participant questioned whether the Plan’s decision to purchase
proprietary mutual funds, which purportedly provided income to the Plan sponsor, was consistent with
fiduciary obligations. Plaintiffs further alleged that the participant received two letters in response from the
plan’s in-house counsel, who allegedly made “questionable representations” regarding the selection
process and applicable law. Id. at *6. As a result, Plaintiffs argued that the documents in question were
relevant to Defendant’s statute of limitations defense, as they were a source of evidence of concealment of
fiduciary misconduct. The Court agreed, and then assessed whether the documents in question were
subject to the attorney-client privilege. The Court held that the documents did contain privileged
information concerning “settlor functions,” and ordered such information redacted. Id. at *7. Beyond this
material, however, the Court found no other privileged information. The Court noted that even if
Defendants had established that the remaining information was privileged, the fiduciary exception to the
attorney-client privilege would have applied because the documents concerned Plan administration and the
investment of Plan assets. Id. at *8-9.

In Re FedEx Ground Package Systems, Inc. Employment Practices Litigation, 2010 U.S. Dist. LEXIS
1253 (N.D. Ind. Jan. 5, 2010). In this multi-district litigation alleging that FedEx Ground delivery drivers
were misclassified as independent contractors, the Court denied FedEx Ground’s Rule 72 objections to a
Magistrate Judge’s finding that Plaintiffs who asserted ERISA claims were not compelled to produce their
tax returns, but that Plaintiffs alleging claims under the FLSA or the FMLA were compelled to produce their
tax returns and other related financial information. FedEx Ground had moved to compel Plaintiffs to
produce tax returns and related financial information arguing that the documents were relevant in
determining the drivers’ classification. The Magistrate Judge ruled that the tax returns were not relevant to
Plaintiffs’ claims requiring application of the common law agency test used in ERISA cases for determining
employment status. FedEx Ground filed objections to the order based on Estate of Suskovich v. Anthem
Health Plans of Virginia, Inc., 553 F.3d 559 (7th Cir. 2009), which it argued was a controlling change in the
law and required a finding that the content of the Plaintiffs’ tax returns, and not just Plaintiffs’ tax status,
was relevant to whether a person is an independent contractor under the common law agency test set forth
in Nationwide Mutual Insurance Co. v. Darden, 503 U.S. 318 (1992). The Court distinguished Suskovich
because in that case, facts supported the conclusion that the belief of the parties factor weighed in favor of
employee status whereas here Plaintiffs already admitted that they filed their tax returns as self-employed
truck drivers and have not disputed that they believed they would be independent contractors when they
executed their contracts. Id. at *43. Unlike Suskovich, Plaintiffs in this case contended that they were
employees because of the right to control FedEx Ground reserved in the drivers’ operating agreement and
commonly applicable FedEx Ground policies. Given Plaintiffs’ claims, the Court found that the contents of
Plaintiffs’ tax returns were of little probative value.
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(xvii) Direct Action Concepts In ERISA Class Actions

Abbott, et al. v. Lockheed Martin Corp., 2010 U.S. Dist. LEXIS 11721 (S.D. Ill. Feb. 10, 2010). In this
class action, the Court ruled that Plaintiffs could not maintain a direct action under 29 U.S.C. §§ 1132 and
1109 on behalf of the Plan for Plan-wide recovery on their claims related to the allegedly imprudent
structure of the Plan’s employer stock funds despite the denial of Rule 23 class certification as to those
claims. The Court noted that § 1132(a) of ERISA expressly provides jurisdiction for a participant to sue for
damages caused to a plan by a fiduciary’s breach of duties. In Massachusetts Mutual Life Insurance Co. v.
Russell, 473 U.S. 134 (1985), the Supreme Court held that a participant in a disability plan that paid a fixed
level of benefits could sue under § 502(a)(2) to recover consequential damages arising from delay in
processing of the employee’s claim. However, in LaRue v. DeWolff, Boberg & Associates, Inc, 552 U.S.
248 (2008), the Supreme Court distinguished Russell, and allowed a § 502(a)(3) claim to recover for an
individual 401(k) plan participant. The Supreme Court explained that whether a fiduciary breach
diminishes plan assets payable to all participants and beneficiaries, or only to persons tied to particular
individual accounts, it creates the kind of harms that concern § 409. Although Plaintiffs in this case could
have individually pursued actions to restore their individual Plan accounts, the Court remarked that the
case caption, which indicated that Plaintiffs sued individually and on behalf of all those similarly-situated,
did not presage a direct action theory but merely stated the obvious that they had sued on behalf of
themselves and others similarly- situated. The Court found that none of Plaintiffs’ actions in the two and
half years of litigation alerted Defendants or the Court that Plaintiffs intended to bring a direct action.
Therefore, the Court ruled that Plaintiffs had waived the direct action theory. Further, the Court noted that
Plaintiffs’ direct action theory could not be sustained because the action had to be structured to bind all
Plan participants to the holdings of the Court or else Defendants would be subjected to multiple, redundant
suits. The Court remarked that even if a direct action had been properly pled, it would be improper to allow
such a claim to proceed given that the Court already had found that an intra-class conflict precluded class
certification on that claim.

(xviii) Awards Of Costs In ERISA Class Actions

George, et al. v. Kraft Foods Global, Inc., 2010 U.S. Dist. LEXIS 47850 (N.D. Ill. May 14, 2010). In this
certified class action alleging breach of fiduciary duties under ERISA, the Court granted Defendants’
motion for summary judgment, but declined to award costs pursuant to Rule 54(d)(1) and 28 U.S.C.
§ 1920. The threshold issue before the Court was whether Defendants were entitled to any costs
whatsoever. The Court first determined that recovery of these costs was governed by § 1132(g)(1) of
ERISA, not by Rule 54(d)(1), because ERISA’s fee-shifting provision took the case outside the scope of
Rule 54. Applying the ERISA fee-shifting standard, the Court explained that in cases where Defendant is
the prevailing party, it must consider whether the losing party’s position had a solid basis. The Court
determined that a “solid basis” is defined as more than merely not frivolous, but less than meritorious. Id.
at *9. Although the Court agreed that Defendants’ complete summary judgment victory established that
Plaintiffs’ claims lacked merit, it rejected Defendants’ argument that any case that fails to survive summary
judgment invariably must have lacked a solid basis. The Court held that although Plaintiffs’ case was not
ultimately meritorious, the case had a solid basis such that an award of costs was unwarranted. The Court
also noted that the lawsuit was an expensive proposition for both parties and that, as a result, it was
unlikely that Plaintiffs initiated the class action merely to harass Defendants.

(xix) Injunctions In ERISA Class Actions

Merkner, et al. v. AK Steel Corp., 2010 U.S. Dist. LEXIS 12742 (S.D. Ohio Jan. 29, 2010). In this
putative class action by retired workers seeking to enforce an alleged promise of free health insurance for
life, the Court granted preliminary injunctive relief preventing Defendant from reducing its current payment
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level for subsidized retiree medical and welfare benefits. Plaintiffs contended that they had been promised
lifetime benefits when they retired from the company and that during their employment Defendant
negotiated lower salaries in consideration of that promise. Plaintiffs contended that the company and the
union, which represented then-current employees but not retirees, had improperly decided to reduce retiree
healthcare benefits in negotiations regarding the collective bargaining agreement (“CBA”). As a result, in
2007, Defendant implemented extensive changes to the insurance plan coverage, offering options that
were substantially inferior to the vested benefits to which Plaintiffs were allegedly entitled under the plan
and eliminating or significantly reducing vested lifetime benefits to which Plaintiffs were entitled. The Court
observed that if the benefits were vested, they could not be reduced without consent, and consent could
not be given by a union on behalf of retirees and surviving spouses. The Court found that the language of
the CBAs and the summary plan descriptions showed an intent to vest lifetime benefits, and the language
promising lifetime benefits reflected the intent for lifetime health benefits to vest upon retirement.
Therefore, the Court concluded that Plaintiffs had established a probability of success on the merits
justifying preliminary injunctive relief. Likewise, the Court found that Plaintiffs had established the other
factors – irreparable harm to Plaintiffs, harm to others, and public interest – required for granting
preliminary injunction.

(xx) Trial Procedures In ERISA Class Actions

Nauman v. Abbott Laboratories, 2010 U.S. Dist. LEXIS 95483 (N.D. Ill. April 22, 2010). In this § 510
class action under ERISA relating to a corporate restructuring, the Court ruled for the Defendants after a
bench trial. Plaintiffs, representing a class of employees who had been transferred from Abbott
Laboratories, Inc. (“Abbott”) to Hospira, Inc. (“Hospira”) as part of a spin-off of Abbott’s Hospital
Productions Division (“HPD”), alleged that Defendants conceived and executed the HPD spin-off in order to
deprive them of pension and retiree health benefits in violation of § 510. The HPD spin-off occurred in April
2004. As part of the spin-off, Abbott instituted a two-year no-hire policy that applied to Abbott and Hospira
employees. Abbott also did not permit transferring employees to “retire” under the Abbott pension plan
before beginning employment with Hospira. Id. at *4. In addition, Abbott transferred its pension assets for
the transferred employees to Hospira and announced a “transitional” benefits period whereby benefits
would remain the same for a period of eight months after the spin-off, until December 31, 2004. Id. at *44.
After that time, Hospira would make its own decision regarding the benefits to be offered to its employees.
Shortly after the spin-off, Hospira announced that it would not offer its own pension plan or retiree medical
coverage. Citing the Supreme Court’s holding in Gross v. FBL Financial Servs., Inc., 129 S. Ct. 2343,
2350 (2009), the Court held that to succeed at trial, Plaintiffs had to show that the motivating purpose of the
spin-off “was to deprive HPD employees of their retirement or medical benefits.” Id. at *3. The Court
found that Plaintiffs could not meet this burden. The Court noted that the documents surrounding the
decision to spin off HPD did not discuss or even mention employee benefits. In addition, there was no
evidence that HPD as a division was “older” or “more senior” than other Abbott divisions. Id. at *30.
Further, the no-hire policy is standard industry practice in the context of a spin-off because of the desire to
ensure the stability of the new company’s workforce. Abbott’s transfer of pension assets and liabilities to
Hospira was motivated by a thorough analysis that ultimately concluded transferring the assets was better
for the transferred employees. The Court also found that Abbott was not involved in Hospira’s decision not
to offer a pension plan or retiree medical benefits and that it would have been ill-advised for Hospira to
announce its tentative benefit decisions before the spin-off was finalized. Finally, the HPD spin-off cost
more to execute than the savings in benefit costs obtained by the spin-off. For these reasons, the Court
ruled for Defendants.

Winnett, et al. v. Caterpillar, Inc., 2010 U.S. Dist. LEXIS 7176 (M.D. Tenn. Jan. 28, 2010). In these
consolidated class actions brought under § 301 of the Labor-Management Relations Act (“LMRA”) and
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under § 502(a)(1)(B) of ERISA seeking declaratory and injunctive relief, along with other relief, the Court
granted the third-party Defendant’s motion to sever. Certain retirees of Caterpillar, Inc. and surviving
spouses filed class actions over allegedly vested retiree health benefits. Caterpillar asserted third-party
claims against the UAW, alleging that the UAW breached the 2004 labor contract and the Labor Dispute
Settlement Agreement by supporting or encouraging Plaintiffs in Winnett and the Kerns litigation (a similar
class action filed against Caterpillar). The UAW alleged filed contingent counterclaims against Caterpillar
under § 510 of ERISA maintaining that, in asserting the third-party claims, Caterpillar was motivated to
retaliate against the UAW for assisting retirees who wanted to enforce their rights under ERISA and to
interfere with the enforcement of rights under the contracts. The UAW also moved under Rule 42(b) to
sever the cases for trial, contending that Caterpillar’s remaining third-party claims against the UAW and the
UAW’s contingent counterclaims against Caterpillar should be tried separately after the trial on the
Plaintiffs’ claims against Caterpillar in Winnett and Kerns. The Court noted that in ordering separate trials,
it must consider: (i) potential prejudice to the parties; (ii) potential confusion to the jury; and (iii) the relative
convenience and economy which would result. The Court found that that only one set of common facts
was shared by the retiree Plaintiffs’ claims and the third-party claims, namely, those facts concerning the
negotiation and settlement of the 2004 labor contract. Based on Court’s familiarity with the Winnett and
Kerns cases, it remarked that if all claims proceeded to trial, substantial evidence would be introduced in
connection with the third-party claims that would have no bearing on the retirees’ claims against Caterpillar.
The Court reasoned that the jury would hear evidence as to whether the UAW had supported and/or
encouraged the Winnett and Kerns lawsuits and Caterpillar’s motive for filing the third-party complaint.
Due to the complexity of the legal theories that the jury would have to understand in order to decide the
case properly, the Court found that the exposure to such testimony and evidence could overwhelm and
confuse a jury. Likewise, the Court determined that there was potential confusion and prejudice to the
retiree Plaintiffs in that the jury might be unable to differentiate class counsel’s roles as advocates for
Plaintiffs in the same proceeding when they were serving as fact witnesses. Finally, the Court found that
trying the claims together would present trial management problems because: (i) the Winnett and Kerns
cases were not consolidated; (ii) both had been bifurcated for purposes of assessing liability and damages;
and (iii) Plaintiffs’ claims would be tried by the Court, and the third-party and contingent counterclaims
would be tried to the jury. Accordingly, the Court granted the UAW’s motion to sever.

(xxi) ERISA Preemption In Class Actions

Bukuvalas, et al. v. CIGNA Corp., 2010 U.S. Dist. LEXIS 127873 (D.N.J. Dec. 3, 2010). In this class
action brought by a disabled former employee of Schering-Plough, on behalf of all New Jersey residents
who were covered under the disability insurance policies covered by N.J.A.C. 11:4-58.1-4, contending that
Defendants knowingly and intentionally violated that rule, the Court dismissed the complaint with prejudice.
New Jersey Administrative Code – N.J.A.C. 11:4-58.1-4 – prohibits the use of discretionary clauses in
insurance policies. Plaintiff’s disability benefits under his employer’s plan were terminated in 2008 by
CIGNA’s subsidiary, Defendant Life Insurance Company of North America (“LINA”). Defendant Unum
Group argued that Plaintiff lacked standing under Article III of the Constitution because he failed to allege
any case or controversy between Unum and himself. The Court found no allegations that Unum caused
Plaintiff any damage, and that he seemed to base his claims against Unum upon its involvement in another
lawsuit entitled Gardner v. Unum Life Insurance Company of America. Plaintiff, however, did not allege
that he was a party in Gardner or that he was insured under the policy at issue in Gardner. Accordingly,
the Court dismissed the claims against Unum. Likewise, the Court dismissed Plaintiff’s claims against
CIGNA, finding that the Court lacked personal jurisdiction, as it did not have sufficient contacts with the
forum to justify either specific or general jurisdiction. Defendants also argued that Plaintiff’s count one,
which alleged fraud and the violation of the obligation of good faith and fair dealing, was preempted by
§ 514(a) of ERISA. The Court observed that the allegations of count one were based on the inclusion of
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discretionary clauses within insurance contracts and also on delays in the processing Plaintiff’s
administrative claim for benefits. A review of the discretionary clauses in insurance policies and the
administration of ERISA plan benefits would necessarily require consideration of Defendants’ obligations
under ERISA, thereby rendering the claims preempted by § 514(a). Likewise, the Court dismissed count
two based on the New Jersey Consumer Fraud Act (“CFA”), finding that it was also preempted by ERISA.
As any adjudication of the CFA claim would require reference to Plaintiff’s ERISA-regulated benefit plan
and any discretionary clauses therein, the Court concluded that such claims were preempted by ERISA.

(xxii) ERISA Class Actions In MDL Proceedings

In Re BP Securities, Derivative & ERISA Litigation, 2010 U.S. Dist. LEXIS 119862 (J.P.M.L. Oct. 13,
2010). In this class action alleging violations of ERISA, the Judicial Panel on Multidistrict Litigation (the
“JPML”) denied centralizing three ERISA class actions related to the Gulf oil spill in the U.S. District Court
for the Northern District of Illinois. The three ERISA class actions were brought by participants and/or
beneficiaries of one or more BP retirement plans against various Defendants, including BP and its
subsidiaries, officers, and directors regarding the plans’ investments in BP securities. The JPML had
earlier issued an order centralizing a group of securities class actions brought by investors in BP securities
against several of the Defendants to the U.S. District Court for the Southern District of Texas (MDL No.
2185). While certain Plaintiffs supported inclusion of the ERISA class actions in MDL No. 2185, others
sought creation of a separate BP ERISA MDL in the U.S. District Court for the Northern District of Illinois.
The JPML noted that the ERISA class actions before the panel involved common questions of fact with the
securities class actions that were centralized in the U.S. District Court for the Southern District of Texas.
The JPML also noted that like the securities actions, the ERISA class actions involved allegations
concerning the adequacy of BP’s safety measures, the company’s historical safety record, and the
company’s commitment to safe operations. While the securities Plaintiffs had asserted that they purchased
BP securities at inflated prices based on Defendants’ repeated assurances of BP’s safe operations, but
then suffered losses, the ERISA Plaintiffs had alleged that Defendants breached their fiduciary duties to
participants and/or beneficiaries of one or more of the plans with respect to the plans’ investments in the
same securities. The JPML thus found that including the ERISA class actions in MDL No. 2185 would
eliminate duplicative discovery, prevent inconsistent pre-trial rulings on discovery disputes and other pre-
trial issues, and conserve the resources of the parties, their counsel, and the judiciary. The JPML
concluded that the significant factual overlap between the ERISA class actions and the securities class
actions warranted their centralization in a single docket and accordingly transferred the three ERISA class
actions to the U.S. District Court for the Southern District of Texas.

(xxiii) Section 403 Claims In ERISA Class Action Litigation

Daniels-Hall, et al. v. National Education Association, 2010 U.S. App. LEXIS 25894 (9th Cir. Dec. 20,
2010). Plaintiffs, a group of public school district employees, participated in school districts’ retirement
plans (“Plans”) offered by Nationwide Life Insurance Co. (“Nationwide”), Security Benefit Life Insurance Co.
(“Security Benefit”), and a public employee labor union (“Union”). The Plans were set up under § 403(b) of
ERISA. The Union designed certain annuities, endorsed them as favorable retirement savings vehicles,
and aggressively marketed them to its members, including Plaintiffs. In exchange, Nationwide and
Security Benefit paid royalties and annual fees to the Union. Nationwide and Security Benefit, in turn,
received fees from investment companies whose mutual funds were made available through the Union-
endorsed annuities. Plaintiffs, who selected the Union-endorsed annuities instead of other annuities made
available by their employers, claimed that they were charged much higher fees than those charged on
comparable annuity contracts. Plaintiffs filed a class action under ERISA, and alleged that the Union
knowingly duped them into purchasing unattractive annuities by creating an atmosphere of trust and
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confidence that was exploited by Defendants for their financial gain. Defendants filed a motion to dismiss
for failure to state an ERISA claim. The District Court granted the motion. On appeal, the Ninth Circuit
affirmed. The Ninth Circuit found that the Union’s marketing program that promoted the annuities was not
an “employee pension benefit plan” subject to ERISA. Id. at *7. The Ninth Circuit noted that the Union’s
marketing program was a comprehensive marketing campaign launched by the Union and was apparently
designed to convince its members to invest in § 403(b) annuities sold by Nationwide and Security Benefit.
The Ninth Circuit further observed that the Union’s program, although it promoted various retirement plans,
itself did not provide retirement income or resulted in a deferral of income. The Ninth Circuit thus
concluded that Plaintiffs failed to state an ERISA claim. The Ninth Circuit also held that the Plans were
exempted from ERISA by the governmental plan exception. The Ninth Circuit found that the public school
districts are governmental entities and they established and maintained the Plans, and this brought the
Plan within the “governmental plan” exception. Id. at *10. The Ninth Circuit determined that the school
districts agreed to create the plan, set up a system for purchasing the annuities chosen by each employee,
made salary deductions to pay for the public school employees’ investments in their choice of § 403(b)
annuities, and transmitted payments to the chosen vendor. Therefore, the lack of governmental funding,
when considered in light of the necessary governmental involvement in establishing and maintaining
§ 403(b) plans, did not prevent the Plans from falling within the “governmental plan” exemption. Id. The
Ninth Circuit further found that the safe harbor provision did not apply to plans provided by public school
districts and did not prevent the plans from being governmental plans. The Ninth Circuit reasoned that the
regulatory safe harbor for employee pension benefit plans was designed for only private tax-exempt
employers, and it was never intended to apply to § 403(b) plans provided by public school districts, which
are “governmental plans” that are already exempted from ERISA. Id. Finally, the Ninth Circuit held that the
annuities offered were not established or maintained by the Union and therefore they were not employee
pension benefit plans subject to ERISA. The Ninth Circuit noted that the Unions’ website explained that the
annuity was a flexible purchase payment deferred variable annuity issued by Security Benefit and directed
teachers to obtain a prospectus from Security Benefit. Further, the prospectuses offered by Nationwide
and Security Benefit explained that the Union was not registered to sell securities and did not distribute
annuity contracts.
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Over the last several years, plaintiffs’ lawyers have resorted to state court forums on an ever increasing
basis to pursue employment-related class action litigation. The civil justice system in each state is
obviously different, and the resulting impact on businesses often varies from county to county within certain
jurisdictions. Some states and certain counties within those states are viewed by litigants as safe havens
for opportunistic class action lawsuits, which position those jurisdictions as launching platforms for dubious
claims or novel theories of recovery. Through a variety of factors – including forum shopping, discovery
abuse, consolidation and joinder practices, lax evidentiary standards for experts, the absence of limitations
on damages, and plaintiff-friendly class certification precedents – those jurisdictions tend to spawn more
class action litigation. As reflected by the volume of rulings on class action issues, those jurisdictions in
2010 were clustered in California, Illinois, Massachusetts, Minnesota, New Jersey, New York,
Pennsylvania, Texas, and Washington.

Wage & hour claims, in particular, have been filed in state courts at a precipitous rate. The most dominant
trend has been a steep rise in the number of class action lawsuits filed in state courts alleging violations of
California’s overtime laws or other Labor Code provisions and wage/hour regulations. This trend continued
unabated in 2010. The rate of new case filings has continued to grow to the point where multiple class
actions are filed in California every day.

The reasons for this trend are essentially fourfold. First, California’s wage & hour laws differ from federal
law in subtle yet important ways. This means that an employer might be compliant with federal law, but not
California law. Second, California’s procedural rules make it easier to file a class action. In contrast, the
Fair Labor Standards Act requires an “opt-in” procedure that is generally less lucrative to plaintiffs than a
traditional “opt-out” class action. Third, California’s unfair competition law allows claimants to borrow
violations of other laws but extend the statute of limitations to four years, which tends to make class actions
more lucrative. Fourth, many California Labor Code provisions allow for the recovery of attorneys’ fees,
creating additional incentives for plaintiff’s counsel to pursue class actions.

This Chapter analyzes reported class action rulings from all state jurisdictions, with an emphasis on the
leading California, Florida, Illinois, New Jersey, and New York decisions.

A. Employment Law Rulings

(i) Iowa

Pippen, et al. v. State Of Iowa, Case No. CL 107038 (Dist. Ct. Iowa Sept. 28, 2010). Plaintiffs brought a
class action on behalf of all African-American applicants and employees, alleging that the State of Iowa
engaged in a pattern of discrimination. Specifically, Plaintiffs alleged that Defendant violated Title VII and
Iowa Civil Rights Act when it discriminated with respect to hiring and promotion practices and/or imposed
unequal terms and conditions of employment. Plaintiffs brought a motion for class certification. The Court
granted Plaintiffs’ motion for class certification, but amended the proposed class definition and claims. The
Court restricted the class definition to “[a]ll African-American applicants or employees who sought
appointment to or held a merit-system position with an Executive Branch agency at any point from July 1,
2003.” Id. at 2. It also restricted the class claims to disparate impact or adverse impact discrimination,
which arose from “subjective, discretionary decision-making permitted by the State’s abdication of statutory
or regulatory responsibilities and obligations and/or failure to follow its own policies.” Id. The Court noted
that Iowa Rule 1.262 does not require written findings as to each factor under Rule 1.263(1). Rather, the
Court need only “weigh and consider factors and come to a reasoned conclusion as to whether a class
action should be permitted for a fair adjudication of the controversy.” Id. The Court found that a common
interest existed among the members of its defined class and that common questions of law and/or fact
predominated over any questions affecting only individual members. Additionally, it found that certification
of the class allowed for a fair adjudication of the claims and defenses, and did not present any difficulties
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with the management of the class. The Court stated that under Rule 1.271, no notice on the hearing was
required because the class was protected given that the individual members of the proposed class could
separately pursue their non-class claims. Accordingly, the Court appointed Plaintiffs’ attorneys to
represent the class, finding that the Plaintiffs and their attorneys adequately protected the collective
interests of the class members.

(ii) Vermont

Badgley, et al. v. Walton, et al., 2010 Vt. 68 (2010). Plaintiffs, former state troopers who were forced to
retire at the age of fifty-five under Vermont Law, appealed from the Superior Court’s holding that the
mandatory retirement age did not violate the common benefits clause of the Vermont Constitution. On
appeal, the Supreme Court of Vermont affirmed the Superior Court’s decision. In reaching this conclusion,
the Supreme Court relied on its former decision in Baker v. State, 170 Vt. 194, 212 (1999), where it
“rejected the rigid, multi-tiered analysis of the federal Equal Protect Clause analysis in favor of a ‘relatively
uniform standard, reflective of the inclusionary principle at the Common Benefit’s Clause core.’” Id. at 89.
Applying the inquiry in Baker, the Supreme Court examined the governmental purpose for drawing a
classification that included some members of the community but excluded others in order to determine
whether “the omission of a part of the community from the benefit, protection, and security of the
challenged law bears a reasonable and just relation to the governmental purpose.” Id. The Supreme Court
noted that the State’s asserted purpose was to maintain a state police force that is mentally and physically
capable of ensuring public safety. The Supreme Court rejected Plaintiffs’ argument that the State’s interest
in guarding against age discrimination weakened the State’s interest in ensuring public safety. The
Supreme Court reasoned that its function was not to question the decisions of the Legislature in finding that
no contradiction existed between these laws but merely to determine whether this particular exclusion was
reasonable and just in light of the government’s stated purpose. To make this determination, the Supreme
Court relied on the three factors outlined in Baker, including: (i) the significance of the benefits to the
excluded group; (ii) whether the omission of a part of the community promotes the government’s stated
goals; and (iii) whether the classification is over-inclusive or under-inclusive.” Id. at 99. With respect to the
first factor, the Supreme Court found that although forcing a person to retire from their chosen profession is
a significant burden, the law only affects the right to work as a state-employed police officer; it does not
forbid employment in other fields or as police officers with non-state employers. The Supreme Court found
that an analysis of the second factor commanded no violation of the common benefits clause, relying on
testimony of an expert witness at the trial level who provided competent testimony on a significant decline
in physical and mental ability between the ages of fifty and fifty-five. Finally, with respect to the third factor,
the Supreme Court stated that it could not conclude that the mandatory retirement law was so over-
inclusive that it violated the common benefits clause if there was no alternative to mandatory retirement to
meet the State’s legitimate objectives. The Supreme Court emphasized that the trial court found the
degree of over-inclusiveness to be limited. The Supreme Court declined to consider alternatives to the
mandatory retirement law and instead, decided only whether the line currently drawn by the Legislature
bore a reasonable and just relationship to a legitimate state interest. The Supreme Court, therefore, found
no violation of the common benefits clause. For the same reasons, the Supreme Court also rejected
Plaintiffs’ argument that the statutory exception to the Vermont Fair Employment Practices Act for law
enforcement officers was unconstitutional under the Vermont Constitution.

B. Wage & Hour Rulings

(i) California

Arenas, et al. v. El Torito Restaurants, Inc., et al., 183 Cal. App. 4th 723 (Cal. App. 2d Dist. 2010).
Plaintiffs, a group of salaried managers at Defendants’ restaurants, brought a class action alleging that
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Defendants misclassified them as exempt from overtime pay based on their job descriptions alone, despite
the fact that they routinely spent more than half their working hours performing duties delegated to non-
exempt employees. Plaintiffs moved for certification of three sub-classes of employees, which the trial
court denied. On appeal, the California Court of Appeal affirmed. Using an abuse of discretion standard,
the Court of Appeal held that the trial court rightly ruled that the action was not suitable for class treatment
because common questions of law and fact did not predominate over individualized issues. The Court of
Appeal cited Sav-On Drug Stores, Inc. v. Superior Court, 34 Cal. 4th 324, 326 (2004), for the proposition
that “[t]he ultimate question in every case of this types is whether the issues which may be jointly tried,
when compared with those requiring separate adjudication, are so numerous or substantial that
maintenance of a class action would be advantageous to the judicial process and to the litigants.” Id. at
731. The Court of Appeal relied on the trial court’s findings that the managers’ duties and time spent on
individual tasks varied widely from one restaurant to another. Further, Plaintiffs’ theory of recovery –
widespread misclassification based on job description – was not amenable to common proof. The Court of
Appeal reasoned that the duties of the class members were substantially different, and therefore each
exemption claim inevitably required different kinds of proof. Given that the individual issues predominated
over the common issues of law and fact, the Court of Appeal affirmed the trial court’s decision to deny
class certification.

Bright, et al. v. 99¢ Only Stores, 189 Cal. App. 4th 1472 (Cal. App. 2d Dist. 2010). Plaintiff, a cashier,
filed a class action on behalf of similarly-situated employees, alleging that Defendant failed to provide its
employees with suitable seating under Wage Order No. 7-2001, § 14, in violation of the California Labor
Code Private Attorneys General Act of 2004 and California Labor Code § 1198. Plaintiff sought civil
penalties under Labor Code § 2699(f). The trial court entered a judgment of dismissal after it sustained
Defendant’s demurrer to Plaintiff’s class action complaint. The trial court ruled that a failure to provide
suitable seating was not a violation of § 1198, because such failure was not a condition prohibited by Wage
Order No. 7, § 14. The trial court also observed that even if a failure to provide suitable seating was a
prohibited condition, civil penalties were not recoverable under § 2699(f), because Wage Order No. 7-2001
contained its own civil penalty provision that limited civil penalties to cases where the employee was
underpaid. Plaintiff appealed and the California Court of Appeal reversed the judgment. The Court of
Appeal noted that the specific language of § 1198 unambiguously provided that the conditions of labor
fixed by the Commission “shall be” the standard conditions of labor. Id. at 1475. Further, the Court of
Appeal noted that, by incorporating the suitable seating requirement into § 1198’s required conditions of
labor, a violation of the suitable seating requirement was a violation of § 1198. Accordingly, the Court of
Appeal noted that employment under a condition that violated § 1198 was employment under a condition of
labor prohibited by the Wage Order and, therefore, unlawful. The Court of Appeal also found that because
there was no other applicable civil penalty provision, the civil penalties provided by § 2699(f) were available
for a violation of the suitable seating provision. The Court of Appeal noted that § 2699(f) makes its civil
penalty applicable to violations of “all provisions of this code except those for which a civil penalty is
specifically provided” and § 1198, the code section Plaintiff contended was violated, contained no civil
penalty. Id. at 1480. The Court of Appeal also determined that no civil penalty, specifically providing for
violations of the suitable seating requirement, was incorporated anywhere else in the Labor Code.
However, Defendant contended that Wage Order No. 7-2001 contained a civil penalty provision in § 20 for
violations of the suitable seating requirement, which precluded the applicability of civil penalties under
§ 2699(f). The Court of Appeal rejected that argument and found that § 2699(f), by its terms, allowed for a
civil penalty for violations of § 1198.

Editor’s Note: As many employers require employees to stand while working (for valid ergonomic and
business reasons), the Bright decision potentially has broad ramifications. There are various Wage Order
provisions similar to the “suitable seats” requirement – for items such as record-keeping, uniforms, tools,
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change rooms, and resting facilities – and Bright may signal a new avenue for the Plaintiffs’ class action
bar to litigate claims under the PAGA.

Faulkinbury, et al. v. Boyd & Associates, Inc., 185 Cal. App. 4th 1363 (Cal. App. 4th Dist. 2010).
Plaintiffs, on behalf of themselves and approximately 4,000 current and former security guards, post
commanders, and post supervisors, brought a class action against Defendant alleging failure to provide off-
duty meal and rest periods and failure to include certain reimbursements and annual bonus payments in
calculating hourly rates of overtime pay. Plaintiffs alleged that when they were hired, each of them had to
sign an agreement to take on-duty meal breaks but were never allowed to take an uninterrupted, off-duty
meal break. Plaintiffs also claimed they were instructed not to leave their posts and never took any off-duty
rest breaks. Finally, Plaintiffs claimed that their hourly rate of pay was reduced by the amount received as
gasoline and uniform maintenance allowances, thereby affecting the their hourly rate for overtime
calculation. After the Court denied the first motion for class certification without prejudice, Plaintiffs filed a
second motion for class certification and proposed three sub-classes, including a meal break class, a rest
break class, and an overtime class. The Court denied this motion as well on the grounds that the proposed
classes were not ascertainable and that individual questions of fact predominated over the common issues
of the proposed classes. On Plaintiffs’ appeal, the California Court of Appeal affirmed the denial of class
certification of the meal break and rest break classes and reversed the denial of class certification of the
overtime class. The Court of Appeal reviewed the trial court’s order under general class action principles.
In regard to the meal break and rest break classes, Plaintiffs argued that the trial court used improper
criteria in denying their motion for class certification because it considered the merits of the claims. The
Court of Appeal rejected Plaintiffs’ argument, and found that the trial court had properly denied class
certification due to its concern over the predominance of individual factual issues, not on the merits of
Plaintiffs’ claims. In determining whether common issues predominated, the Court of Appeal held that a
Defendant may defeat class certification by raising an affirmative defense specific to each potential class
member. It was found that while Defendant had a uniform policy requiring security guards to take on-duty
meal breaks and did require all of them to sign on-duty meal break agreements, Defendant submitted
evidence demonstrating that: (i) it provided security services at about 87 different locations with varying
services from shift to shift; (ii) at single guard posts, some security guards took off-duty breaks, while most
others did not; and (iii) on occasion, employees from Defendant’s clients relieved a security guard for meal
and rest breaks, and on other occasions the employee was relieved by the other guard stationed at the
post. The Court of Appeal found that this evidence demonstrated common issues did not predominate
within the meal break class. Additionally, Plaintiffs argued that common issues predominated because
application of the nature of the work exception depended on the nature of the employer’s business overall
and therefore, could be decided on a class-wide basis. However, the Court of Appeal found that a class-
wide determination that the nature of work exception did not apply to Defendant’s security guards would
not in itself result in liability for Defendant. Instead, “liability would only arise when [Defendant] actually
failed to provide an employee a meal period. . .” Id. at 1383. The Court of Appeal concluded that whether
Defendant’s security guards actually took on duty meal breaks depended on a variety of individual factors
not susceptible to common proof. Likewise, the Court of Appeal found that individual issues predominated
over common issues regarding the rest break class. Regarding the overtime class, Plaintiffs asserted that
Defendant paid its employees an allowance for the cost of cleaning and maintaining uniforms and for the
cost of gasoline that should have been included in calculating overtime wages. The Court of Appeal
determined the nature of, purpose of, entitlement to and rate of reimbursement for both forms of allowance
were the same for every security guard employed by Defendant. As such, the Court of Appeal concluded
that whether those reimbursements must be included in calculations of overtime rates could be decided on
a class-wide basis. Additionally, Plaintiffs asserted that an annual bonus paid by Defendant to employees
who had been employed for 12 consecutive months was non-discretionary and therefore, must be included
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in the calculation of overtime wages. Following the opinion of the Department of Labor Standards and
Enforcement (“DLSE”) that bonus payments with certain exceptions are included in the calculation of
overtime, the Court of Appeal found that whether the annual bonus should be included in calculating the
overtime rate could be decided on a class-wide basis. In addition to finding that common issues
predominated in the overtime class, the Court of Appeal also held that the putative class satisfied the
ascertainability requirement because its members could be readily identified without unreasonable expense
or time by reference to Defendant’s payroll records. The Court of Appeal, therefore, directed the trial court
to certify the overtime class on remand.

Fuller, et al. v. Kelly Services, Inc., 2010 Cal. App. Unpub. LEXIS 3577 (Cal. App. 2d Dist. May 17,
2010). Plaintiffs, a group of caregivers, filed a class action against Defendant alleging overtime law
violations relative to their misclassification as exempt from payment of overtime wages and Defendant’s
failure to comply with the California Labor Code’s requirement in § 226(a) for wage statements. The trial
court initially certified two class, one for each claim, but subsequently decertified both classes on the basis
that the individualized inquiries regarding the condition and injuries of individuals would have to be
determined to adjudicate the claims, making class treatment impractical. Plaintiffs appealed, and the
California Court of Appeal reversed the portions of the order decertifying the classes. With respect to the
claim surrounding overtime wages, the Court of Appeal found that individualized inquiries into the condition
of each patient were not required to adjudicate the personal exemption defense raised by Defendant. The
Court of Appeal observed that in its decertification order, the trial court erroneously assumed that issues
would have to be resolved as to each class member concerning whether work performed was necessary
for the client’s independent living; however, Plaintiffs never placed the conditions and abilities of the clients
at issue. Thus, the Court of Appeal reversed the trial court’s decision to decertify the overtime
compensation class. As to the wage statement class, the Court of Appeal found that the trial court
incorrectly assumed that class members would have to prove their individual injuries to be entitled to
recovery. The Court of Appeal concluded that the predominant issue was whether the wage statements
supplied by Defendant violated Labor Code § 226(a), for the purpose of assessing penalties, which was an
issue common to all class members’ claims. Accordingly, the Court of Appeal reversed the portion of the
order decertifying the wage statement class.

Gutierrez, et al. v. California Commerce Club, Inc., 187 Cal. App. 4th 969 (Cal. App. 2d Dist. 2010).
Plaintiffs, two employees, filed a third amended class action complaint against Defendant, alleging that
they and others similarly-situated were injured by Defendant’s unlawful policy and practice of denying meal
and rest breaks to certain hourly, non-union employees. The trial court sustained Defendant’s demurrer
without leave to amend, finding that Plaintiffs failed to allege facts sufficient to show the existence of a
class. As a result, the trial court dismissed the action as to all putative class members and the class
representatives, and struck all of the class-wide allegations. On appeal, the California Court of Appeal
reversed the dismissal on the grounds that the trial court prematurely made determinations pertaining to
the suitability of the proposed class action. The Court of Appeal noted that unlike mass tort actions, cases
involving wage & hour issues are often unsuited to class action treatment because individual questions
predominate in determining liability, causation, damages, and defenses. The Court of Appeal also found
that Plaintiffs’ allegation that they and other similarly-situated hourly, non-union employees were denied
meal and rest breaks pursuant to Defendant’s policy or practice clearly established that Defendant’s liability
to the class as a whole could be determined by reviewing a single or set of facts common to all. Relying on
a well established principles in Prince v. CLS Transportation, Inc., 118 Cal. App. 4th 1320, 1385 (Cal. App.
2d Dist. 2004), that class suitability should be determined at the pleading stage only in mass tort actions,
the Court of Appeal held that in other cases, particularly those involving wage & hour claims, class
suitability should not be determined by a demurrer. For these reasons, the Court of Appeal reversed the
dismissal.
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Hernandez, et al. v. Chipotle Mexican Grill, Inc., 2010 Cal. App. Unpub. LEXIS 7823 (Cal. App. 2d
Dist. Sept. 30, 2010). Plaintiff, on behalf of himself and other similarly-situated current and former hourly
non-managerial employees, filed a class action against Defendant, a fast food restaurant chain, alleging
that Defendant violated California labor laws by denying them meal and rest breaks. Defendant moved to
deny class certification and strike the class allegations. Shortly thereafter, Plaintiff moved for class
certification. The trial court denied certification on the ground that individual issues predominated over
common issues with respect to whether employees missed or received shortened meal and rest breaks
and therefore, class treatment was not superior to individual actions. Upon Plaintiff’s appeal, the California
Court of Appeal affirmed. The Court of Appeal first conducted a legal analysis of the trial court’s decision
that employers must provide, but not ensure, that employees take meal and rest breaks. The Court of
Appeal found that Labor Code § 226.7 (a) stated that an employer shall not require any employee to work
during any meal or rest period mandated by the Industrial Welfare Commission (“IWC”). Labor Code
§ 512 (a) and IWC, Wage Order 5-2001 (which governs restaurant workers) required employers to provide
employees with a meal period of not less than 30 minutes for a work period of more than five hours. The
Wage Order also stated that employers were to authorize and permit employees to take a 10-minute rest
break for every four hours worked. The Court of Appeal observed that consistent with the purpose of
requiring employers to provide employees with meal breaks, the Labor Code and the IWC used mandatory
language precluding employers from pressuring employees to skip breaks, declining to schedule breaks, or
establishing a work environment discouraging or preventing employees from taking such breaks. The
mandatory language did not mean that employers must ensure that employees take meal breaks. Further,
the Court of Appeal noted that the word “provide” meant “to supply or make available.” Id. at *14. Plaintiff
argued that employers must ensure meal breaks were taken. However, the Court of Appeal reasoned that
Plaintiff’s position was not practical because enforcement of meal breaks would place undue burden on
large employers and create perverse incentives for employees to receive extra compensation under the
wage & hour laws. Citing Linder v. Thrifty Oil Co., 23 Cal. 4th 439 (2000), and Jaimez v. Daiohs USA, Inc.,
181 Cal. App. 4th 1286 (2010), Plaintiff argued that the trial court should not have addressed the legal
issue – whether employers must provide meal breaks rather than ensure they were available – because a
certification issue was essentially a procedural one. The Court of Appeal observed that Linder did not
prevent a trial court from considering how various claims and defenses related and would affect the course
of the litigation and considerations that may overlap the case’s merits. With respect to Plaintiff’s argument
based on Jaimez, the Court of Appeal stated that Jaimez did not have to consider whether the employer
violated a duty to provide or to ensure breaks, because the employer’s practices presented the
predominant common factual issues on the meal and rest break claims. The Court of Appeal therefore
concluded that the trial court appropriately decided the threshold legal issue. The Court of Appeal then
considered whether the trial court abused its discretion in denying certification. The Court of Appeal found
that the declarations and depositions of putative class members showed that Defendant did not have a
universal practice with regard to breaks. Some employees declared they always missed meal breaks;
some declared they received meal breaks, but not rest breaks; one declared his meal and rest breaks were
combined; some did not declare they were denied meal breaks; and others declared their breaks were
delayed/ interrupted. The Court of Appeal stated that Defendant’s supervisory personnel did not uniformly
handle breaks; therefore, Plaintiff did not demonstrate a common practice or policy. The Court of Appeal
also found that the time records on which Plaintiff sought to rely to prove that Defendant failed to provide
employees with breaks could be unreliable, because Defendant paid employees for breaks and, thus, they
lacked an incentive to clock in and out, and many did not do so. Further, Defendant instructed managers
not to correct erroneous time records of meal and rest breaks because Defendant nevertheless paid
employees for breaks. The Court observed that there could be thousands of mini-trials to address the
factual issues, supporting the trial court’s conclusion that class treatment was not superior to individual
lawsuits. Finally, with respect to the analysis of Plaintiff’s expert that suggested that certification was
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appropriate because sampling of testimony and expert analysis would prove the case, the Court of Appeal
held that the trial court correctly concluded that introducing evidence by the use of a sampling of employee
testimony was not manageable. The Court of Appeal noted that the expert did not show a sampling of
testimony would simplify a trial; instead, he premised his conclusions on the erroneous legal standard that
Defendant had to ensure employees took breaks and his conclusions failed to demonstrate that Defendant
had a practice of denying breaks. Finally, the Court of Appeal found that some employees moving in and
out of supervisory roles without a change of title created a conflict of interest among the putative class
members because other putative class members may accuse them of violating their meal and rest period
rights. The Court of Appeal determined that the trial court was correct in holding that there was
antagonism amongst class members, which was enough to defeat the purpose of class certification. Thus,
the Court of Appeal concluded there was enough evidence to support the trial court’s ruling.

Home Depot U.S.A., Inc. v. The Superior Court Of Los Angeles County, 2010 Cal. App. LEXIS 2151
(Cal. App. 2d Dist. Dec. 22, 2010). Plaintiffs, two employees of Home Depot U.S.A. (“Home Depot”),
brought a class action on behalf of themselves and former and current employees in California, alleging
that Home Depot failed to provide them with adequate seating in violation of § 1198 of the Private
Attorneys General Act (“PAGA”) and the California Industrial Welfare Commission’s Wage Order 7-2001
(“Wage Order 7-2001”). Home Depot demurred to Plaintiffs’ first amended complaint, asserting that §
2699(f) of the PAGA provides no remedies for alleged violations under § 1198 and Wage Order 7-2001. Id.
at 2. The trial court overruled the demurrer, and Home Depot challenged the decision by filing a petition for
writ of mandate. The California Court of Appeal held that the trial court did not err in overruling Home
Depot’s demurrer, and that the default remedy provided under § 2699(f) of the PAGA applies to violations
of the seating requirement under § 1198 and Wage Order 7-2001. Since § 1198 does not specifically
provide a civil penalty for seating violations, the Court of Appeal held that such claims are subject to the
default remedy. Id. at 9. The Court of Appeal rejected Home Depot’s argument that its alleged failure to
provide employee seating is not unlawful under § 1198 because the statutory language, which expresses in
affirmative terms that employees shall be provided with suitable seats, does not expressly prohibit an
employer’s failure to provide seating. Id. at 8. The Court of Appeal reasoned that the California Supreme
Court has long recognized that the term “shall,” by its common meaning, can be used to express mandates
prohibitory of any action conflicting with them. Id. at 12. The Court of Appeal noted that the language in §
1198 manifests the Legislature’s intent to limit liability to clear violations of labor conditions, rather than to
impose liability only when the labor conditions are expressed in prohibitory terms. Id. at 13. However, the
Court of Appeal rejected Home Depot’s argument that the seating requirement must be stated in
prohibitory terms in order for a violation to be unlawful. The Court of Appeal noted that Home Depot did
not provide its employees with seating and the requirements of Wage Order 7-2001 clearly prohibit such
conduct. The Court of Appeal also rejected Home Depot’s contention that the alleged violation falls outside
the scope of the § 2699(f) default remedy because §20(a) of the Wage Order 7-2001 already provides
specific civil penalties for violations. The Court of Appeal noted that under §20(a) there are only penalties
for the underpayment of wages and not for violations of the seating requirement. Id. at 19. The Court of
Appeal also rejected Home Depot’s argument that the default remedy, if viewed as a supplement to §20(a)
of the Wage Order 7-2001, would be excessive and unreasonable. Id. at 26. Accordingly, the Court of
Appeal denied Home Depot’s petition for writ of mandate, and held that Plaintiffs could proceed with their
lawsuit.

In Re Nordstrom Commission Cases, 186 Cal. App. 4th 576 (Cal. App. 4th Dist. 2010). Plaintiffs, a
group of employees, filed two separate class actions alleging that Defendant’s policy of paying net sales
commissions to its commissioned sales employees violated California Labor Code §§ 203 and 221. Both
complaints were coordinated and the parties reached a settlement wherein Defendant agreed to pay up to
$6.4 million in cash and $2.5 million in merchandise vouchers, and to make prospective changes to its
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calculation, payment, and reporting of commissions. The trial court preliminarily approved the settlement
and sent notice to the class. Kellie Taylor, a class member, objected to the settlement. The trial court
rejected Taylor’s objection, and entered an order granting final approval and holding the settlement were
fair, adequate, and reasonable. Taylor appealed, alleging that the trial court had abused its discretion by
approving the settlement without considering the strength of the class claims and undervaluing the waiting
time penalties under § 203; failing to allocate any portion of the damages to the class claims under the
Labor Code Private Attorneys General Action of 2004 (“PAGA”), which allows an aggrieved employee in a
civil action to recover any penalty authorized by any provision of the Labor Code; and allowing in-store
merchandise vouchers to constitute a portion of the settlement in violation of § 212, which prohibits an
employer from paying wages due to an employee in scrip, coupons, or other things that are redeemable
other than for money. Rejecting Taylor’s objections, the California Court of Appeal affirmed the trial court’s
order approving the class settlement. In applying an abuse of discretion standard, the Court of Appeal
noted that it was not making any independent determination of whether the settlement terms were fair,
adequate, and reasonable, but only determining whether the trial court acted within its discretion.
Following the well-established authority of In Re Cellphone Termination Fee Cases, 180 Cal. App. 4th
1110, 1117-18 (2009), the Court of Appeal held that a trial court has broad discretion to determine whether
the settlement of a class action is fair. In regard to Taylor’s argument that the settlement did not include or
grossly undervalued waiting period penalties under § 203, the Court of Appeal found that the trial court’s
order overruling the objection specified that the § 203 claims were “pleaded, demands made, and then
penalty issues were considered throughout the lengthy settlement negotiations.” Id. at 583-84.
Additionally, it was clear to the Court of Appeal from the evidence that issues of ‘willfulness’ under § 203
was evaluated, considered, and determined by the trial court to be lacking. The Court of Appeal further
disagreed with Taylor’s objection that the settlement effectively nullified the PAGA by failing to include the
PAGA’s penalties and purporting to settle all of the claims of the class members. Under the terms of the
settlement, the parties specifically did not allocate any money to the PAGA claims because Nordstrom had
appropriately paid commissions to putative class members pursuant to a commission plan that had been
approved by another trial court in another case involving Nordstrom, and consequently, no claim for
penalties would be valid. The Court of Appeal found that because the PAGA penalty claims were at issue
and were resolved as a part of the overall settlement of the case, the trial court properly approved the
settlement agreement. Further, in rejecting Taylor’s objection that the trial court’s approval of the
settlement was improper under § 212 because Nordstrom used in-store coupons for part of the settlement,
the Court of Appeal reasoned that § 212 was not applicable when there is a good faith dispute as to
whether and when commission wages were owed to the class members. As noted by the Court of Appeal,
“wages are not ‘due’ if there is a good faith dispute as to whether they are owed.” Id. at 590. For this
reason, the Court of Appeals determined that approval of the parties’ release of claims for disputed wages
with in-store merchandise vouchers was within the trial court’s discretion.

In Re Oracle Wage & Hour Cases, 16 Wage & Hour Cas. 2d (BNA) 1463 (Super. Ct. of Alameda
County, Cal. Oct. 15, 2010). Plaintiffs, a group of employees, brought an action under various provisions
of the California Labor Code alleging that Defendant misclassified them as exempt employees and thus
failed to pay them and sub-class members overtime wages. Plaintiffs also alleged that Defendant failed to
provide them off-duty meal periods. The proposed sub-class consisted of: (i) a support (“TA”) sub-class;
(ii) a project manager (“PM”) sub-class; and (iii) a quality assurance (“QA”) sub-class. Plaintiffs filed a
motion for class certification, and the Court granted Plaintiffs’ motion. First, the Court found that each of
the proposed sub-classes was sufficiently numerous. The Court noted that sub-class members were
readily ascertainable as each employment category was identified in Defendant’s electronic employment
records, and Defendant had not demonstrated that the use of the categories would result in a class
definition that was materially over inclusive. Second, the Court addressed the commonality requirement for
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each sub-class, noting that each of the sub-class members was exempted pursuant to one or more of three
exemptions, including the administrative, learned professional, and computer professional exemptions.
Regarding QAs, the Court found that there was sufficient commonality among QAs at all levels to
adjudicate whether their work related to the general business operations of Defendant and if so, how
directly it related to that function. QAs worked on a wide variety of products, in both pre-release and post-
release phases, and the work of QAs was important to the success of Defendant. The Court noted that
work of the QAs did not affect the role of the quality assurance function vis-à-vis Defendant’s internal
operations, and that it was a fact common to all QAs, regardless of their particular role or level. Further, as
QAs had to obtain manager approval for their proposed test plans and scripts based upon customer
requirements, this factor was common to the vast majority of QAs; therefore, the Court determined that
issues on matters where QAs made recommendations and/or ultimate decisions, and how the decisions
affected general operations and policies of Defendant, could be tried with common evidence. The Court
also found the administrative work of QAs was similar and they received similar amounts of supervision.
Regarding the computer professional exemption, the Court noted that the exemption applied only to a
portion of the proposed QA sub-class. The Court determined that all QAs were paid on a salaried basis
and whether class members qualified for an exemption based on a salary threshold could be resolved by
reference to Defendant’s employment records. Likewise, whether QAs worked on computer systems
analysis, programming, or software engineering could be determined by reference to the same evidence as
QAs’ job duties. The Court therefore determined that the sub-set of QAs was more homogeneous than the
QA sub-class as whole and class-wide resolution of the issues was appropriate. The Court further noted
that the duties question presented common legal questions regarding the meaning of key terms, such as
computer programs based upon or related to user or system design specifications and creative or
intellectual work and such terms could be applied to common evidence concerning the job duties and tasks
of the sub-set of QAs. The Court also found that the issue of whether the work required the exercise of
discretion and independent judgment involved an analysis of the job requirements and it could be
determined with respect to common evidence, such as job posting, testimony of representative managers
and sub-class members and cross-checked against the results of a scientifically sound survey. Next, the
Court found that the computer profession exemption did not apply to employees who had not attained the
level of skill and expertise necessary to work independently and without close supervision, and that this
overlapped with the inquiry regarding an employee’s actual skill level, and appeared to be common across
the sub-set of QAs. In the PMs sub-class, the Court found that all PMs coordinated implementation of
products used for Defendant’s internal operations. The Court also noted that PMs exercised some
discretion within each phase of a project; however, they were generally required to obtain their manager’s
approval before moving to the next phase. The Court thus noted that such a requirement did not indicate
any variations among PMs as to the discretion exercised and thus was as issue common across the PMs.
TAs worked on teams and engaged in additional responsibilities such as mentoring. The Court found that
TAs did not materially vary with respect to Defendant’s core business functions. All of the TAs had testified
that they used the same general methods and employed similar strategies to understand and solve the
customer’s problem and exercised discretion to determine how to apply the methods to each problem
ticket. The Court also found that common evidence would establish whether TAs performed technical work
requiring special training, knowledge, or experience. Further, there was no evidence to suggest that the
amount of supervision varied significantly among TAs. The Court thus concluded that commonality might
be established by representative testimony and confirmed by statistical analysis. Regarding the issue of
whether the employees engaged in a learned profession, the Court noted that it was determined with
respect to the job requirements and not the actual education of individual employees who held the job. The
Court opined that witnesses in every sub-class had testified that they were not required to have a degree or
specific course of study to be hired. The Court thus held that the evidence as to whether or not such a
requirement existed was common across all sub-classes. Regarding meal breaks, Plaintiffs provided the
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testimony of multiple witnesses contending that they routinely worked through meal periods and after
hours, with their managers’ knowledge and were not paid overtime. The Court observed that what was
required of Defendant in providing meal periods was a common legal issue and whether Defendant in fact
provided such breaks was common across all three sub-classes, and provable by reference to Defendant’s
records. Similarly, the Court noted that whether Defendant tracked overtime hours or paid for them could
be resolved by examining Defendant’s payroll records. The Court concluded that each of the relevant
issues involved common legal questions and common factual issues, and could be resolved by reference
to common evidence. Based on this record, the Court held that a class action would be advantageous to
the judicial process and to the litigants. The Court also found that typicality was met because Plaintiffs
asserted the same claims, based upon the same common facts, and sought the same remedies. The
Court likewise determined that Defendant did not identify any conflicts between or among class
representative, class counsel, and/or members of the sub-class so as to render proposed the class
representatives or class counsel inadequate. Finally, given the numerous common issues, and the
likelihood that any individualized issues, particularly damages, could be resolved through the use of
innovative case management techniques, the Court held that the benefits of trying these claims on a class
basis was patent. For these reasons, the Court granted Plaintiffs’ motion for class certification.

In Re Walgreen Co. Overtime Cases, Case No. 4511 (Super. Ct. of Los Angeles County, Cal. Nov. 8,
2010). In these consolidated class actions, Plaintiffs alleged that Defendant deprived them of meal periods
under California law, violated the California Labor Code waiting time penalties provision, and breached
their duties under the California Unfair Competition Law (“UCL”). Plaintiffs sought certification of a class
consisting of all non-managerial, non-pharmacy, retail employees employed between September 14, 2002,
and the date notice was mailed to the class if the Court ordered certification. Plaintiffs also sought
certification of four sub-classes. The Court denied Plaintiffs’ motion. The Court first found that the class
satisfied the numerosity requirement because the putative class consisted of at least 45,433 current and
former employees, and an estimated 19,043 terminated employees. In determining whether common
questions predominated on the meal period claims, the Court relied on Hernandez v. Chipotle Mexican
Grill, 2010 Cal. App. LEXIS 1853, at *19-20 (2010), wherein an employee sued his employer claiming that
it denied meal breaks and rest periods. Based on the language of the applicable Labor Code provisions
and Industrial Welfare Commission (“IWC”) regulations, Hernandez found that the employer must provide,
or make available, a meal period to its employees, as opposed to requiring that the employer ensure that
the meal period was actually taken. Plaintiffs cited Cicairos v. Summit Logistics, Inc., 133 Cal. App. 4th
949, 962-3 (2005), which found that an employer’s obligation to provide an adequate meal period was not
satisfied by assuming that the meal periods were taken, because employers had an affirmative obligation
to ensure that workers were actually relieved of all duty. Cicairos found that employers also have a duty
under IWC Wage Order No. 9 to record their employees’ meal periods. The Court found that Cicairos was
distinguishable. The Court observed that unlike the employer in Cicairos, Defendant submitted significant
evidence demonstrating that its policy and practice was to require employees to take their meal periods
according to strict guidelines. Citing Hernandez, the Court noted that the IWC Wage Order relied on by
Cicairos had since been withdrawn. Based on Jaimez v. Daiohs USA, Inc., 181 Cal. App. 4th 1286, 1298
(2010), and Sav-On Drug Stores v. Superior Court, 34 Cal. 4th 319 (2004), the Court determined that it
must evaluate whether the theory of recovery advanced by Plaintiffs was likely to prove amenable to class
treatment. The Court acknowledged that it was conceivable at a pure theoretical level that Plaintiffs could
utilize statistical sampling, expert testimony, and other evidence at trial to satisfy the common question
element by demonstrating that Defendant’s policy or practice deprived class members of meal periods.
Applying the standards set out in Hernandez, the Court analyzed three broad categories of Plaintiffs’
evidence in support of the meal period class – employee declarations, the declaration and expert report of
Dr. Philip Gorman, and company e-mails – and found that the evidence did not support certification. The
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Court observed that Plaintiffs’ 44 employee declarations did not provide substantial evidence on which the
Court could assess Defendant’s alleged meal period policy or practice on a class-wide basis. Regarding
Plaintiffs’ expert report, the Court identified significant issues with the study and its conclusions.
Particularly, the deposition of Plaintiffs’ expert revealed that it was Plaintiffs’ counsel, as opposed to the
expert himself, who came up with the many notions upon which the expert report was based in support of
Plaintiffs’ claims. The Court also found that evidence on the meal breaks did not present a predominating,
common issue as to whether Defendant had a practice of depriving its employees of meal periods.
Accordingly, the Court found that Plaintiffs’ evidence did not satisfy the substantial evidence standard
required to support the commonality element of class certification. Moreover, the Court ruled that the
evidence Defendant offered in opposition to Plaintiffs’ certification motion demonstrated that Defendant’s
meal period policy or practice did not present a predominating common issue of fact or law, and was not
suitable for class treatment. The Court also found that in light of the inconsistent deposition and
declaration statements given by the class representatives, they were unable to vigorously and tenaciously
protect the interests of the class. The Court observed that under California law, a class action was not
superior to individual lawsuits where there were numerous and substantial questions affecting the
individual class members’ right to recovery. Accordingly, the Court found that the superiority requirement
was also unsatisfied. Therefore, the Court found that the Plaintiffs’ Labor Code § 203 waiting time
penalties claim and UCL claims were not amendable to class treatment.

Jaimez, et al. v. Daiohs USA, Inc., et al., 181 Cal. App. 4th 1286 (Cal. App. 2d Dist. 2010). Plaintiff, a
former delivery driver/route sales representative (“RSR”), filed a putative class action alleging Defendants
wrongfully classified RSRs as exempt employees. Specifically, Plaintiff alleged that Defendants failed to
pay overtime wages in violation of California Labor Code §§ 510(a) and 1194; failed to provide meal and
rest break periods in violation of Labor Code § 226.7(b); and failed to provide accurate pay statements in
violation of Labor Code § 226(a). Plaintiff moved for class certification and his appointment as class
representative. The trial court denied class certification, finding that Plaintiff’s claim lacked a “community of
interest.” Id. at 1296. The trial court reasoned that there was no common question of law and fact among
the class members; Plaintiff’s claims did not adequately represent those of the class; and a class action
was not the superior method for adjudicating the claims in the complaint. On appeal, the California Court
of Appeal reversed the trial court’s order denying class certification, but affirmed the holding that Plaintiff
was not an adequate class representative. First, the Court of Appeal addressed the commonality
requirement. Relying on Ghazaryan v. Diva Limousine, Ltd., 169 Cal. App. 4th 1531 (2008), the Court of
Appeal observed that the trial court erroneously focused on the potential conflicting issues of fact or law on
an individual basis, rather than evaluating whether Plaintiffs’ theory of recovery was likely to prove
amenable to class treatment. Using the standards set forth in Sav-On Drug Stores, Inc. v. Superior Court,
34 Cal. 4th 319 (2004), the Court of Appeal found that the common legal question concerned the overall
impact of Defendants’ uniform policies and practices on the RSRs and was amenable to class treatment.
Likewise, the Court of Appeal found that the predominant legal issue of whether Defendants misclassified
its RSRs as exempt was also amenable to class treatment. Further, the Court of Appeal observed that the
fact that misclassified RSRs had different damages did not preclude class certification based on lack of
commonality. With respect to Plaintiff’s overtime claims, the Court of Appeal found that the predominant
legal issue was whether Defendants violated Labor Code §§ 510(a) and 1194 by requiring RSRs to work
certain hours without overtime pay and the common factual issue was whether the Defendants had a
uniform practice of requiring the RSRs to work overtime without pay. The Court of Appeal stated that
variations in overtime hours would not preclude class certification because the overall issue remained the
same. Similar findings were made with respect to the predominance requirement concerning Defendants’
failure to provide rest and meal breaks. Finally, the Court of Appeal rejected Defendants’ argument that
individual issues predominated on the pay-stub claim because of the requirement to provide evidence of
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actual injury. The Court of Appeal also agreed with the trial court’s finding that Plaintiff was not an
adequate representative of the class and remanded the case with directions to certify the sub-classes as
defined in Plaintiff’s motion, but contingent upon the approval of a new class representative.

Koszdin, et al. v. State Company Insurance Fund, 186 Cal. App. 4th 480 (Cal. App. 2d Dist. 2010).
Plaintiffs, a group of attorneys who represented injured workers in proceedings before the Workers’
Compensation Appeals Board (“WCAB”), brought six related class action complaints before the Superior
Court alleging that the Defendants, either employers or workers’ compensation insurance carriers, failed to
pay them the interest owed on attorneys’ fee awards issued by the WCAB. Each complaint alleged three
causes of action, including conversion, unfair business practices in violation of California Business and
Professions Code § 17200, and imposition of constructive trust under California Civil Code Section § 2223.
In Plaintiffs’ prayer for relief they requested damages in the form of “all interest from awards issued for
attorneys’ fees” by the WCAB, and asked for the trial court to permanently enjoin each named Defendant
from failing to pay interest on WCAB awards. Id. at 486. Defendants filed a joint demurrer contending that
Plaintiffs lacked standing to pursue claims for interest as the Workers’ Compensation Act mandates that all
compensation must be paid directly to the injured worker unless otherwise ordered by the WCAB, and that
the trial court lacked subject matter jurisdiction as the claims were barred by the exclusive remedy
provisions of the WCAB. The trial court found that because the WCAB award provided for payment of
attorneys’ fees, Plaintiffs had standing to sue. However, as the WCAB failed to order the payment of
interest, the trial court did not have authority to alter the awards to include interest on the attorneys’ fees,
and thus lacked subject matter jurisdiction over the complaint. The trial court dismissed the complaint
without leave to amend and with prejudice, but without prejudice to pursue Plaintiffs’ claims before the
WCAB. On appeal, the California Court of Appeal affirmed the order. Defendants argued that although
attorneys’ fees were “compensation” properly awarded within the workers’ compensation statutory scheme,
Plaintiffs lacked standing to seek interest on their WCAB attorneys’ fee awards because the right to recover
interest solely belonged to the injured workers under § 4902 of the California Labor Code, which prohibits
the payment of compensation to any attorney. The Court of Appeal disagreed, and remarked that where
the WCAB award specifically provided that attorneys’ fees were to be paid directly to the attorney, any
post-award interest that accrued on attorneys’ fees should also be paid directly to that attorney. Therefore,
the Court of Appeal opined that pursuant to § 5800, which governs the right to recover interest on
compensation awards issued by the WCAB, Plaintiffs had a standing to sue. However, the Court of Appeal
found that the trial court lacked subject matter jurisdiction to award interest on the attorneys’ fees award
because the WCAB awards were silent with respect to payment of interest, and Plaintiffs did not seek
review from the WCAB for any amount of unpaid interest. The Court found that to grant Plaintiffs relief and
award interest, the trial court would have had to modify the WCAB awards to add a provision of interest,
which was beyond its authority provided by § 5806. In concluding that the jurisdiction of the trial court did
not extend to awarding interest in the absence of an express order from the WCAB, the Court of Appeal
held that the trial court did not err in sustaining the joint demurrer to the complaints without leave to amend.

Pellegrino, et al. v. Robert Half International, Inc., 181 Cal. App. 4th 713 (Cal. App. 4th Dist. 2010).
Plaintiffs, a group of former employees, brought an action against Defendant, a temporary staffing firm, for
its alleged failure to comply with the California Labor Code provisions relating to overtime compensation,
commissions, meal periods, and itemized wage statements, and for alleged unfair competition under the
Business and Professions Code. Defendant filed a motion for summary judgment contending that
Plaintiffs’ claims were barred because a provision titled “Limitation on Claims” in their employment
agreements shortened the statute of limitations for such claims to six months, and each Plaintiff was
exempt from the wage & hour laws based on the administrative exemption. The trial court denied
Defendant’s motion on the first point, determining that the limitation on claims provision in the employment
agreements was unenforceable. The trial court likewise denied Defendant’s motion on the second point,
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concluding that the administrative exemption did not apply to Plaintiffs. On appeal, the California Court of
Appeals affirmed the trial court’s findings. With respect to the limitations of claims provision, the Court of
Appeals noted that although Plaintiffs each signed an employment agreement which contained a limitations
of claims provision, Labor Code § 219 provides that “no provision of this article can in any way be
contravened or set aside by a private agreement, whether written, oral, or implied.” Id. at 726. The Court
noted that in Gentry v. Superior Court, 42 Cal. 4th 443, 455–56 (2007), the California Supreme Court held
that the statutory right to receive overtime pay was a matter of public importance and could not be waived.
Likewise, Franco v. Athens Disposal Co., 171 Cal. App. 4th 1277 (2009), held that meal and rest period
rights were unwaivable. Zavala v. Scott Brothers Dairy, Inc., 143 Cal. App. 4th 585, 596 (2006), held that
the rights related to wage stub itemization under § 226 were non-negotiable and non-waivable. Finally,
with respect to commissions, Smith v. Superior Court, 39 Cal. 4th 77, 82 (2006), held that the timely
payment of employee wage claims as indispensable to the public welfare and that any suit may be filed
before the expiration of the applicable statute of limitations. Thus, given the types of claims being limited
by Defendant, the Court of Appeals found that the limitations of claims provision was inconsistent with the
concepts adopted in Gentry, Franco, Zavada, and Smith. The Court of Appeal ruled that the provision
unlawfully restricted the employee’s ability to vindicate his or her statutory rights and hence violated public
policy. As a result, the Court of Appeals found the provision unenforceable. The Court of Appeals also
ruled that the administrative exemption did not apply to Plaintiffs because Defendant could not prove that
all five criteria set forth in IWC Wage Order No. 4-2001 were satisfied. Defendant had to establish that
during their employment, each Plaintiff must: (i) perform office or non-manual work directly related to
management policies or general business operations of the employer or its customers; (ii) customarily and
regularly exercise discretion and independent judgment; (iii) perform under only general supervision work
along specialized or technical lines requiring special training or executed under only general supervision
special assignments and tasks; (iv) be engaged in the activities meeting the test for the exemption at least
50% of the time; and (v) earn twice the state’s minimum wage. The Court of Appeals concluded that
substantial evidence supported the trial court’s finding that the first criterion of the exemption was not
satisfied because Plaintiffs’ work as account executives did not directly relate to management policies or
general business operations of Defendant or of Defendant’s customers.

Editor’s Note: Subsequently, the California Supreme Court accepted Defendant’s petition for review.
Pellegrino, et al. v. Robert Half International, Inc., 229 P.3d 100 (Cal. 2010).

(ii) Florida

Morgan, et al. v. Coats, 33 So. 2d 59 (Fla. Dist. Ct. App. 2d Dist. 2010). Plaintiff, on behalf of himself
and other detention deputies, filed a class action against Defendant, the Pinellas County Sheriff, asserting
claims for breach of oral contract, quantum meruit, and unjust enrichment. The trial court denied class
certification, stating that Plaintiff failed to prove commonality, typicality, predominance, and superiority
requirements of Rule 1.220(a) and (b) of the Florida Rules of Civil Procedure. On appeal, the Florida Court
of Appeals reversed the order and remanded the matter for further proceedings. With respect to
commonality, Plaintiff argued that Defendant engaged in a similar course of conduct with all detention
deputies by failing to pay them for their meal periods. The Court of Appeals stated that while there would
be factual variations among the class members’ claims, such as the extent to which they spent their meal
breaks working, such issues were relevant for a determination of damages and not liability. The Court of
Appeals found that each class member’s claims were based upon the same course of conduct by
Defendant and the same legal theories; therefore, the commonality requirement was met. The Court of
Appeals also ruled that Plaintiff satisfied the requirement of typicality because he possessed the same
interest and had suffered the same type of injury as the rest of the class members. Citing Ouellette v. Wal-
Mart Stores, Inc., 888 So. 2d 90, 91 (Fla. Dist. Ct. App. 2004), the Court of Appeals observed that the fact
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that the extent of Plaintiffs’ injury might vary from that of other class members did not bar a finding of
typicality. Next, the Court of Appeals determined that under the predominance requirement, “the trial court
must determine whether the purported class representatives could prove their own individual cases and, by
so doing, necessarily prove the cases for each one of the thousands of other members of the class.” Id. at
66. The Court of Appeals held that the claims of the class members were all based on the same legal
theories and required proving the same elements despite some minor factual variations regarding
damages. The Court of Appeals, therefore, found that predominance was met. Finally, the Court of
Appeals ruled that the superiority requirement was satisfied. The Court of Appeals reasoned due to the
fact that there were 1,000 prospective class members seeking payment for 2.5 hours of work each week, a
class action would be the most economically viable remedy and more manageable as a class action. The
Court of Appeals concluded that the trial court erred by finding that Plaintiff failed to meet all the
requirements for class action status.

(iii) Minnesota

Erdman, et al. v. Life Time Fitness, Inc., 788 N.W. 2d 50 (Minn. 2010). Plaintiffs, a group of current and
former executive and managerial employees, brought a class action against Defendant alleging that its
compensation plan for Plaintiffs violated the Minnesota Fair Labor Standards Act (“MFLSA”). Plaintiffs
alleged that because Defendant’s compensation plan permitted deductions (towards the end of the year)
from an employee’s weekly pay to recover bonus over-payments, Defendant improperly classified them as
salaried employees and wrongly denied them overtime pay under MFLSA. Both parties moved for
summary judgment. The Court denied Defendant’s motion and granted Plaintiffs’ motion, concluding that
Defendant’s compensation plan violated the MFLSA. On Defendant’s appeal, the Court of Appeals
reversed the trial court’s order and remanded for entry of judgment in favor of Defendant. On further
appeal, the Supreme Court of Minnesota affirmed the Court of Appeals’ decision. Under Defendant’s
compensation scheme, an employee received an annual base salary and an annual bonus based on yearly
performance, which was paid monthly based on year-to-date performance. This practice led to over-
compensation when an employee was unable to earn all of the bonus compensation he or she had already
received. Under Defendant’s compensation plan, it reserved the right to reclaim bonus over-payments
through a reduction of an employee’s paycheck. Defendant contended that it did not violate the MFLSA
and was entitled to summary judgment because Plaintiffs were salaried employees exempt from the
MFLSA’s overtime payment requirements. The Supreme Court stated that it was clear that employers
need not pay overtime pay to bona fide executives, administrators, and professionals, who received a
salary of at least $250 per week under Minnesota Statute § 177.25 and Minnesota Rules 5200.0190,
.0200, .0210, and .0211 (which define what it means to be employed in an executive, administrative, or
professional capacity). The crux of the dispute was whether Plaintiffs received a “salary” as defined in Rule
5200.0211, i.e., whether they were guaranteed a predetermined wage for each workweek. The Court
looked at the plain and ordinary meaning of the Rule. The Supreme Court found that Plaintiffs earned a set
amount of compensation for each week they worked – the appropriate proportion of their yearly salary –
and this weekly wage did not depend on how many hours they worked. Defendant may have deducted
amounts from paychecks, affecting Plaintiffs’ net pay, but their base-pay earnings remained static week to
week. The deductions were based on previous bonus over-payments and were not directly based on the
number of hours worked. Moreover, year-to-date compensation for Plaintiffs was never less than their
year-to-date annual salary amount. The Supreme Court therefore concluded that Defendant guaranteed
Plaintiffs a predetermined weekly wage. The Supreme Court found the meaning of Rule 5200.0211 clear,
and therefore refused to look to Minnesota Statute § 181.79 (requiring authorization from employees before
deducting from wages) or provisions of the Minnesota Payment of Wages Act to interpret the Rule. The
Supreme Court noted that the Court of Appeals’ explanation that its holding under the MFLSA was different
from results obtained under the FLSA, because federal regulations provide that an employee is paid a
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salary if that “employee regularly receives . . . a predetermined amount” while the MFLSA requires that
employees be guaranteed a predetermined wage to be exempt. Id. at 57. In affirming the Court of Appeal
and remanding the matter, the Supreme Court held that Defendant correctly classified Plaintiffs as exempt
employees and Defendant did not violate the MFLSA by deducting bonus over-payments and failing to pay
Plaintiffs overtime.

(iv) Oregon

Belknap, et al. v. U.S. Bank National Association, 235 Ore. App. 658 (Ore. Ct. App. 2010). Plaintiffs, a
group of former employees, brought a class action alleging that Defendant failed to pay them all wages due
immediately after their termination from employment. The trial court initially certified Plaintiffs’ claims as a
class action. Defendant subsequently moved for decertification of the class and the trial court granted the
motion, finding that class treatment was not the superior method for adjudicating this case. Plaintiffs
appealed the decertification order, arguing that the trial court erroneously relied solely on the
predominance factor in reaching its decision. The Court of Appeals affirmed the trial court’s order of
decertification. First, the Court of Appeals rejected Plaintiffs’ argument that the trial court relied only on one
factor set out in Rule 32(b)(3), but concluded that it had in fact considered a number of relevant facts and
issues present in the case. The Court of Appeals agreed with the trial court’s reasoning that “the resolution
of one individual’s factual issues [would] have no impact on resolving another’s,” and there was no
conceivable sub-class that would extinguish the problems of the certified class. Id. at 667. The Court of
Appeals also noted that the statute did not require the trial court to consider all the factors in making its
determination, but need only consider the factors that are pertinent to the present case. Therefore, the
Court of Appeals concluded that the trial court did not err in decertifying the class.

(v) Washington

Anfinson, et al. v. FedEx Ground Package Systems, Inc., 2010 Wash. App. LEXIS 2805 (Wash. Ct.
App. Dec. 20, 2010). Plaintiffs, a group of pickup and delivery drivers working for FedEx, brought an
action seeking overtime pay for their alleged misclassification as employees rather than independent
contractors. Plaintiffs also sought reimbursement for the expenses of their uniforms under the Washington
Industrial Welfare Act (“IWA”). After a four-week trial on liability issues, the jury returned a defense verdict
for FedEx. The jury decided that the class members were independent contractors. On appeal before the
Washington Court of Appeals, Plaintiffs contended that the trial court erred in instructing the jury on the
legal standard for determining whether drivers were employees or independent contractors for the
purposes of the Washington Minimum Wage Act (“MWA”). The Court of Appeals affirmed in part and
reversed in part. Plaintiffs first argued that the preliminary instruction, as well as Instruction 9, erroneously
stated the legal standard for distinguishing between employee and independent contractors for the
purposes of the MWA. In Instruction 9, the jury was required to determine whether FedEx controlled, or
had the right to control, the details of the class members’ work performance. The Court of Appeals noted
that the overtime wage provision of the MWA at issue for purposes of these Instruction was § 49.46.130,
which requires an employer to pay one and one half times the regular rate which an employee earns for
every hour worked over 40 hours per week. The Court of Appeals noted that in Stahl v. Delicor of Puget
Sound, Inc., 148 Wash. 2d 876 (2003), the Washington Supreme Court determined that the MWA is
patterned on the FLSA. The Court of Appeals observed that the FLSA defines the term “employ” so as to
include to suffer or permit to work, and “employee” as any individual employed by the employer. The Court
of Appeals referred to FLSA cases that had identified certain factors that were useful in deciding whether a
worker was an employee as a matter of economic reality. Those FLSA cases held that no single factor
was determinative, but that the test depended upon the circumstances of the whole activity and ultimately,
whether as a matter of economic reality, the individual was dependent on the business to which he
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rendered service. In contrast to the economic realities test, the common law “right to control” test for
determining whether a worker is an employee or an independent contractor was derived from the common
law of torts. Id. at *17. The distinction between independent contractors and employees arose at common
law to limit the principal’s vicarious liability for the misconduct of a person rendering service to the principal.
In this context, the principal’s supervisory power was crucial because the extent to which the employer had
a right to control the details of the activities was highly relevant to the question of whether the employer
ought to be legally liable for the worker’s actions. The Court of Appeals noted that Instruction 9 included
introductory language from the common law right to control test for distinguishing between agents and
independent contractors. The Court of Appeals observed that the common law and economic realities
tests overlapped to some extent. For example, the first factor of the economic realities test, the “right to
control,” was essentially the same as the common law test. Id. at *20. However, the Court of Appeals
reasoned that the primary focus of the two tests was different. Under Washington’s common law test, the
ultimate inquiry was whether the employer had the right to control the worker’s performance. Under the
FLSA test, in contrast, the ultimate inquiry is whether, as a matter of economic reality, the worker was
dependent on the alleged employer. Accordingly, the Court of Appeals held that the economic realities test
used by the majority of FLSA cases should be the proper legal test for determining whether a worker was
an employee under the MWA. Id. at *21. The Court of Appeals remarked that Instruction 9, while including
some factors drawn from this test, defined the ultimate test for determining whether a worker was an
employee under the MWA as the right of control over the worker’s performance, and was therefore legally
incorrect. Id. at *21. The Court of Appeals held that as this instructional error was given on behalf of the
party in whose favor the verdict was returned, it would presume that it was prejudicial and therefore the
Court of Appeals reversed the verdict. Plaintiffs also argued that the trial court abused its discretion by
refusing to give proposed instructions 4 and 4A. The Court of Appeals reviewed those instructions, where
the jury was instructed to decide the nature of Plaintiffs’ classification, and found they were against the
established legal principles. Id. at *48-50. For these reasons, the Court of Appeals overturned the jury
verdict in Defendant’s favor, and remanded the class action to the trial court for further proceedings.

C. Rulings In Breach Of Employment Contract/Miscellaneous Workplace Claims

(i) California

California Attorneys, et al. v. Schwarzenegger, 182 Cal. App. 4th 1424 (Cal. App. 1st Dist. 2010).
Plaintiffs, a group of employees of the State Compensation Insurance Fund (‘SCIF”), sought an injunction
based on Insurance Code § 11873 to prohibit the Governor from imposing furloughs on its employees
through an executive order. The trial court granted the injunction based on § 11873 and granted Plaintiffs
relief by issuing a writ of mandate directing the Governor to set aside the executive order imposing the
furloughs. The Court of Appeal affirmed the trial court’s judgment. Defendant argued that the trial court
erred in failing to stay this action under the doctrine of exclusive concurrent jurisdiction by pointing to an
alternate proceeding in the Sacramento courts, and that this failure resulted in a miscarriage of justice.
The Court of Appeal found that the alternate Sacramento proceeding did not address the Governor’s
authority to order furloughs for the employees of independently elected constitutional officers and other
elected state-wide officials, or concern the effect of the Insurance Code provisions that were in dispute.
The Court of Appeal observed that because Plaintiffs’ claims were not adjudicated in the Sacramento
proceeding, there was no conflicting adjudication. Furthermore, the Court of Appeal noted that if the
alternate judgment was not binding as to Plaintiffs or issues in this action, there was no prejudice from
considering those issues in this case. Additionally, the Court of Appeal determined that the legal issues
resolved in the two proceedings were entirely different; whereas the Sacramento action specifically
addressed employees of the executive branch, this case focused on whether the Governor was precluded
from imposing furloughs on employees regardless of his authority over employees of the executive branch.
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The Court of Appeal concluded that the trial court did not err in refusing to stay the present action awaiting
the results of an appeal in the Sacramento proceedings. Defendants also argued that the trial court erred
in determining that Insurance Code § 11873 prohibited the Governor from furloughing the SCIF’s
employees. Section 11873(c) provides that notwithstanding any provision of the Government Code or any
other provision of law, the positions funded by the SCIF were exempt from any hiring freezes and staff cut-
backs otherwise required by law. The Court of Appeal reasoned that as the more specific provision, the
express exemption found in § 11873(c) was controlling to the extent it conflicted with more general
provisions. The Court of Appeal agreed with the trial court’s conclusion that § 11873 (c) limited the
Governor’s authority to impose furloughs on employees and was consistent with the language of the
statute, the larger statutory scheme, and the legislative history of the SCIF’s authorizing legislation. The
Court of Appeal concluded that the authority to determine staffing needs was vested in the SCIF board and
not the Governor, consistent with the SCIF’s structure as a quasi-governmental entity mandated to be self-
sufficient. The Court of Appeal additionally noted that this interpretation was consistent with the objective
of the Insurance Code to allow the SCIF’s executive leadership to exercise its best business judgment as
to the SCIF’s staffing needs. Therefore, the Court of Appeal held that the trial court correctly interpreted
§ 11873(c).

City Of San Jose v. Operating Engineers Local Union No. 3, 49 Cal. 4th 597 (Cal. 2010). The City of
San Jose brought an action to enjoin unionized employees from engaging in any work stoppage, alleging
that such action would endanger public health and safety, disrupt its environmental service department’s
operation and maintenance, and impair the transportation as well as the general services department. The
City and the union reached an impasse during contract negotiations, and the union provided a 72-hour
notice before commencing work stoppage. The City asserted its intent to seek a court order prohibiting any
strike or work stoppage by union members performing services essential to public health and safety. In
response, the union filed an unfair labor practice charge against the City with the California Public
Employment Relations Board (“PERB”), an administrative agency authorized to adjudicate unfair labor
practices charges under the Meyers-Milias-Brown Act (“MMBA”). The union alleged that the City’s
threatened court action interfered with the union’s right to participate in activities of an employee
organization, and thus breached the City’s obligation to meet and confer with the union in good faith. The
Superior Court denied relief on grounds that the City failed to exhaust administrative remedies by not first
seeking relief from the PERB, which had exclusive initial jurisdiction over the matter. The City appealed
and the Court of Appeal issued a stay prohibiting a strike by all the employees. Subsequently, after
learning of an earlier ratification of a labor agreement between the parties, the Court of Appeal deemed the
appeal moot. However, at the urging of both parties, the Court of Appeal addressed the issues and
concluded that the PERB had exclusive initial jurisdiction to determine whether particular public employees,
covered by the MMBA, had the right to strike in cases that implicate the MMBA. On further appeal, the
California Supreme Court affirmed the judgment, stating that when a public employer believes that a
threatened strike by public employees will endanger the public welfare, it must first seek relief from the
PERB prior to asking a court for injunctive relief, because initial jurisdiction is vested in the PERB over
claims of unfair labor practices arising under the MMBA. The City contended that, as the right of public
employees to strike is founded in the common law, the statute vesting initial jurisdiction in the PERB for
claims of unfair practices arising under the MMBA was inapplicable to public employees’ strikes. The
Supreme Court disagreed, concluding that when the legislature transferred jurisdiction over the MMBA
from the courts to the PERB, it did so in the light of Supreme Court’s existing case rulings. Those rulings
established that public employees have a right to strike unless it is clearly shown that there was a
substantial and imminent threat to public health and safety; the PERB has exclusive initial jurisdiction over
activities arguably protected or prohibited by public employment labor law; and the PERB’s exclusive initial
jurisdiction extends to remedies for strikes considered to be unfair labor practices. The Supreme Court
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stated that a public entity’s claim that a proposed strike by public employees, including employees who
performed services essential to the public welfare, was generally subject to the PERB’s initial jurisdiction.
The Supreme Court also explained that the facts of each case determined whether a public entity must
await the PERB’s adjudication of a complaint before seeking judicial relief. The Supreme Court reasoned
that, based on concerns for administrative autonomy and judicial efficiency, a party must exhaust their
remedies before an administrative forum prior to seeking judicial relief. There are exceptions from the
exhaustion doctrine when the administrative remedy is inadequate, when irreparable harm would result,
and when it is clear that seeking administrative remedies would be futile. The Supreme Court concluded
that the City was incorrect in asserting that the PERB remedy was inadequate because the PERB’s
regulations prevented it from acting with sufficient speed to prevent the strike from leading to irreparable
harm to the public welfare. The Supreme Court held that there was sufficient time for the City to seek
injunctive relief from the PERB, and sufficient time for the PERB to decide whether to apply for relief in
court, as the union gave a 72-hour notice before commencing work stoppage. Finally, the Supreme Court
opined that labor disputes asserting unfair labor practices under the MMBA should first be submitted to the
PERB rather than a court, unless there was an exception to the doctrine of exhaustion of administrative
remedies.

D. Other State Law Rulings Affecting The Defense Of Workplace Class Action
Litigation

(i) Alabama

Martin, et al. v. Cash Express, Inc., 2010 Ala. LEXIS 197 (Ala. Sept. 30, 2010). Plaintiffs filed a class
action against Defendants alleging conspiracy, usurious rates, unjust enrichment, unconscionability, and
the tort of outrage based on purportedly improper loans with the Cash Express companies. After a lengthy
stay of the case pending a decision in another matter and other administrative items, Cash Express filed a
motion for summary judgment on the basis that Plaintiffs lacked standing. Plaintiffs then filed an amended
complaint adding additional Plaintiffs, and Cash Express filed a renewed motion to dismiss or alternatively
for summary judgment. Subsequently, Plaintiffs filed a motion for class certification. Defendants argued
that the named Plaintiffs were not appropriate class representatives because they personally never did
business with Defendants, and Plaintiffs were judicially estopped from bringing claims against Defendants
because they had not listed their lawsuit as a contingent asset in their bankruptcy proceeding. Defendants
also argued that the remaining Plaintiffs were improper parties because each had allowed Defendants to
take a default judgment against them for the debts at issue. The trial court granted the motion to dismiss,
holding that Plaintiffs did not have standing because they had no individual transactions with Cash
Express, they were judicially estopped from bringing this action due to their non-disclosure of the lawsuit in
their bankruptcy proceedings, and since the remaining Plaintiffs were barred based on earlier default and
consent judgments. On appeal, the Supreme Court of Alabama affirmed the dismissal of the class action.
The Supreme Court determined that Plaintiffs were judicially estopped as a result of their bankruptcy
proceeding from pursuing the claims against Defendants because Plaintiffs had a continuing duty to amend
their bankruptcy plan to include the claims against Cash Express as an asset of the bankruptcy estate and
they did not do so. The Supreme Court reasoned that as the position taken in the bankruptcy by Plaintiffs
was clearly inconsistent with the position taken in their class action, Plaintiffs were estopped from pursuing
this claim. The Supreme Court also ruled that the remaining Plaintiffs were barred by the previous entry of
defaults or consent judgments against them. For these reasons, the Supreme Court affirmed the dismissal
of the class action.

Wyeth, Inc. v. Blue Cross And Blue Shield Of Alabama, et al., 42 So. 3d 1216 (Ala. 2010). This class
action stemmed from Wyeth’s distribution of the drug Duracet in 1997. Based on reports of liver issues
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when used on a long-term basis, Wyeth removed Duracet from the market in 1998. Wyeth also instituted a
customer refund program and a pharmacy, distributor, and wholesaler reimbursement program. Blue Cross
and Blue Shield of Alabama (“BCBSAL”) sued Wyeth alleging breach of implied contract and unjust
enrichment. Subsequently, BCBSAL later dropped the implied contract claim. BCBSAL is a third-party
payer which pays the health care costs of its insureds in exchange for premiums. BCBSAL then filed an
amended complaint asserting class claims on behalf of all third-party payers nationwide. BCBSAL alleged
that Wyeth was unjustly enriched because it received consideration for the unused Duracet, since Wyeth’s
withdrawal of Duracet from the market made BCBSAL’s payments on Duracet capsules that went unused
an unjust benefit to Wyeth. Subsequently, BCBSAL moved for class certification. After a hearing, the trial
court certified a nationwide class. Wyeth appealed, and challenged the trial court’s certification order on
the basis that BCBSAL had no standing to serve as a class representative as it did not sustain an injury,
and BCBSAL did not met its burden of demonstrating that all of the requirements of Alabama Rule of Civil
Procedure Rule 23 were met. The Supreme Court of Alabama held that BCBSAL had standing because
whether or not it could prove injury was an element of the claim and did not impact its viability as a proper
class representative. On the second issue, Wyeth argued that unjust enrichment claims are not
appropriate for class certification because they are fact specific to each case, and that the party seeking
certification bears the burden of showing that the requirements of Rule 23 are met. The Supreme Court
held that BCBSAL had not adequately showed that the laws of the 49 states in addition to Alabama were
similar enough to allow for certification of a nationwide class. The Supreme Court noted that case law from
other jurisdictions questioned whether class actions on unjust enrichment claims are appropriate because
of the differences in state law regarding the elements of an unjust enrichment cause of action in each state.
For example, Alabama requires a showing of not only misconduct by a Defendant, but also unconscionable
conduct in order to state a claim for unjust enrichment. Id. at 1225. In contrast, Arkansas does not require
proof of misconduct by a Defendant for an unjust enrichment claim, whereas Montana does. Based on the
existence of these issues, the Supreme Court vacated the trial court’s class certification order.

(ii) Arkansas

Farmers Union Mutual Insurance Co. v. Robertson, et al., 2010 Ark. 241 (Ark. 2010). Plaintiffs, a
group of insurance policyholders, brought a class action alleging that Defendant depreciated the cost of
labor when adjusting real-property damage. The insurance policy provided coverage for the replacement
and repair of Plaintiffs’ property, and defined “actual cash value” as replacement cost at the time of loss
less depreciation. The trial court granted Plaintiffs’ motion for class certification. Upon Defendant’s
interlocutory appeal, the Supreme Court of Arkansas affirmed the order. Defendant argued that Plaintiffs
failed to satisfy the typicality requirement because they had a claim for damage to personal property while
the putative class members had a claim for damage to real property, and the common issue of depreciation
of labor did not affect the personal property claim. The Supreme Court found that although Plaintiffs’
original complaint raised a claim for personal property damage, it was not raised or incorporated by
reference in the amended complaints. Citing James v. Williams, 372 Ark. 82 (2008), which held that an
amended complaint, unless it adopted and incorporated the original complaint, superseded the original
complaint, the Supreme Court observed that the personal property claim was not a pending claim in the
present suit. Defendant also argued that Plaintiffs’ claims were atypical. The Supreme Court found that
both Plaintiffs, as class representatives, and the potential class members alleged the same legal theory of
breach of the policy, and the same unlawful conduct of depreciating the cost of labor and materials. The
Supreme Court observed that the trial court correctly focused on the conduct of Defendant. The Supreme
Court rejected Defendant’s argument that Plaintiffs, as class representatives, could not be subject to the
same defenses to which some of the putative class members may be subject. Citing BNL Equity Corp. v.
Pearson, 340 Ark. 351 (2000), which held that the essence of the typicality requirement was the conduct of
the Defendant and not the varying fact patterns and degree of injury or damage to individual class
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members, the Supreme Court concluded that the trial court did not abuse its discretion in finding that the
typicality requirement was satisfied. The Supreme Court also found that Defendant did not challenge the
three components of Rule 23(a)(4) and found no merit in Defendant’s argument that because Plaintiffs’
claims were atypical, they were not adequate class representatives. The Supreme Court, therefore,
rejected Defendant’s contention that the trial court abused its discretion by not undertaking enough of an
analysis of Plaintiffs’ personal property claim for a meaningful review and reiterated that Plaintiffs did not
have a pending claim for damage to their personal property. The Supreme Court, however, observed that
even assuming that a personal property claim was pending, Defendant’s failure to timely request findings
regarding the personal property claim’s effect on Rule 23’s requirements of typicality and adequacy,
operated as a waiver of review of this issue on appeal. Defendant also contended that the trial court
abused its discretion in certifying the class because Plaintiffs did not prove the requirements of
predominance and superiority. With respect to the predominance requirement, the Supreme Court cited
ChartOne, Inc. v. Raglon, 373 Ark. 275 (2008), which held that the starting point in examining
predominance was whether a common wrong was alleged against the Defendant. The Supreme Court
observed that here, the preliminary, common issue of Defendant’s liability met the predominance
requirement, even if the individualized issues of damages required later bifurcation or the creation of sub-
classes. To Defendant’s argument that due to individualized issues, class certification was not a superior
method of adjudication, the Supreme Court ruled that the trial court properly found that a consolidated
class action was superior to litigating hundreds of individual lawsuits on the same common issues, because
individual lawsuits would entail needless and expensive duplication, waste resources of both parties, and
risk inconsistent adjudications. The Supreme Court also endorsed the trial court’s view that manageability
of the class would not be difficult because only Arkansas law applied, there were no individual issues, and
common issues predominated. Defendant argued that the Supreme Court’s approach of “certify now,
decertify later”, i.e., certifying a class that will have to be decertified later due to individualized inquiries
regarding liability and damages, created serious constitutional due process problems. Id. at *13. The
Supreme Court rejected Defendant’s argument and concluded that a bifurcated process of certifying a
class to resolve a preliminary, common issue, followed by a decertified process to resolve individual issues,
was consistent with Rule 23. The Supreme Court based this conclusion on FirstPlus Home Loan Owner
1991-1 v. Bryant, 372 Ark. 466 (2008), which held that a bifurcated proceeding did not result in a
constitutional violation. Finally, regarding Defendant’s assertion that the Supreme Court’s approach to
class certification was unfair and inefficient, the Supreme Court stated that well-settled precedent allowed
class actions to be certified first when there were predominating threshold issues of liability common to the
class, even though there were individualized issues that might subsequently require either the creation of
sub-classes or decertification altogether.

(iii) California

American Nurses Association, et al. v. O’Connell, 185 Cal. App. 4th 393 (Cal. App. 3d Dist. 2010).
Plaintiffs, two nurses associations, brought a class action challenging a portion of a legal advisory that
permitted unlicensed school employees to administer insulin to diabetic students. The premise for this
action began in 2005, when the American Diabetes Association (“ADA”), and several public school
students with diabetes, filed a class action against the superintendent of public schools and the California
State Department of Education (“CDE”), alleging that Defendants violated federal law by failing to ensure
the provision of health care services to students with diabetes. The parties reached a settlement in 2007,
which required CDE to issue a legal advisory regarding the rights of students with diabetes in California’s
K-12 public schools. Immediately after the CDE issued the advisory, Plaintiffs filed their lawsuit, and the
trial court issued a peremptory writ of mandate directing the CDE to refrain from implementing the
authorization of the administration of insulin to students by school personnel who were not authorized to
administer it under state statutes. On appeal, the California Court of Appeal affirmed the trial court’s writ of
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mandate. The Court of Appeal first noted that the plain language of § 2725(b) of the Nursing Practice Act
(“NPA”) defines the functions of a nurse as including the administration of medication, and that the
Pharmacy Law defines “administer” as the direct application of a drug to the body of a patient by injection,
inhalation, or other means. Id. at 406. The Defendants argued against this plain meaning construction of
§ 2725, and contended that only administrations of mediation that require a substantial amount of scientific
knowledge or technical skill fell within the definition of the practice of nursing. Defendants then pointed to
evidence showing that insulin administration did not require a substantial amount of scientific knowledge or
technical skill, and that unlicensed school personnel may be trained to safely undertake the action. The
Court of Appeal remarked that it did not believe the Legislature intended a factual inquiry into each specific
administration of medication to determine whether it involved a substantial scientific knowledge or technical
skill before it could be determined to be the practice of nursing within the meaning of § 2725. The Court of
Appeal stated that the language of § 2725(b) includes the administration of medication without any
limitation or qualification as a nursing function. The Court of Appeal concluded that the injections of insulin
is the administration of medication, and that there was not an applicable exception in the NPA for
unlicensed school personnel to administer insulin injections to students as proposed by the legal advisory
issued by the CDE. Defendants next contended that the Education Code § 49423, which provides that any
student who is required to take prescription medication may be assisted by the school nurse or other
designated school personnel, showed that a student’s right to assistance with medication included
administration of medication. The Court of Appeal rejected this argument, and found that the Legislature
used the term “assistance” rather than “administration” in § 49423, thereby employing a broader term
covering general aid. Id. at 411. After reviewing the legislative history, the Court of Appeal ultimately
concluded that § 49423 did not authorize unlicensed school personnel to administer the insulin injections
that diabetic students may require. The Court of Appeal also ruled that California law did not stand as an
obstacle to the federal law in assuring students with disabilities free appropriate public education, as
schools could comply with both the federal law and the California law.

Arguelles-Romero, et al. v. Superior Court, 184 Cal. App. 4th 825 (Cal. App. 2d Dist. 2010). Plaintiffs,
a group of defaulting buyers, brought a class action against AmeriCredit Financial Services, the assignee
of automobile financing contracts. Plaintiffs alleged violation of the California Automobile Sales Finance
Act (“ASFA”), and sought declaratory relief. Defendant filed a motion to compel arbitration on an individual-
by-individual basis, relying on an arbitration clause contained in the financing contract with a class action
waiver. The trial court held that the class action waiver was not unconscionable and granted Defendant’s
motion. Plaintiffs filed a writ of mandate in the California Court of Appeal. The Court of Appeal granted
Plaintiffs’ petition and remanded the matter to the trial court for reconsideration, finding that although the
class action waiver was not unconscionable, the trial court should have undertaken an analysis of whether
a class action was a more effective means of vindicating the statutory rights at issue. In evaluating
whether the trial court erred in compelling individual arbitration, the Court of Appeal analyzed Discover
Bank v. Superior Court, 36 Cal. 4th 148 (2005), insofar as it determined the circumstances in which a class
action is either procedurally or substantively unconscionable. Discover Bank stated three necessary
elements for such an analysis, including: (i) an adhesion contract; (ii) the dispute involves small amounts of
damages; and (iii) allegations that Defendant deliberately cheated large numbers of consumers out of
individually small sums of money. The Court of Appeal found that there was procedural unconscionability,
as the contract was a form contract of adhesion presented to Plaintiffs on a take-it-or-leave-it basis. As to
substantive unconscionability, Plaintiffs argued that as the individual amounts at issue were so minimal, a
class action was the only viable remedy. The Court of Appeal disagreed, stating that the full deficiency
balance, an amount exceeding $16,000, was not so minimal that individuals would not be willing to spend
the time and effort to pursue an individual claim. Accordingly, with no evidence of substantive
unconscionability, the Court of Appeal upheld the trial court’s ruling that the class action waiver was not
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unconscionable. The Court of Appeal also looked to Gentry v. Superior Court, 42 Cal. 4th 443 (2007), in
which an employer systematically denied overtime payment to its employees and a class action was
allowed, notwithstanding an arbitration agreement containing a class arbitration waiver. Gentry held that
the trial court must consider the modest size of individual recovery, the potential for retaliation against
members of the class, that absent members may be ill-informed about their rights, and other real world
obstacles, and if it finds that a class action would be a more effective means of vindicating the rights of the
affected employees than individual litigation or arbitration, it must invalidate the class arbitration waiver.
The Court of Appeal observed that Gentry established that whether a class action was a significantly more
effective and practical means of vindicating unwaivable statutory rights was a discretionary determination,
and if Plaintiffs could establish that a non-waivable statutory right was at issue, the trial court should make
that discretionary determination. As Plaintiffs argued only unconscionability and combined some elements
of the unconscionability analysis of Discover Bank with some of the factors considered in the discretionary
determination in Gentry, the Court of Appeal reasoned that the Gentry factors were not, as Plaintiffs
argued, indicia of unconscionability because Gentry did not expand the Discover Bank analysis to include
all of the Gentry factors; it simply established a different, discretionary determination. The Court of Appeal
observed that the trial court conducted an unconscionability analysis, but did not undertake an analysis
under Gentry. Accordingly, the Court of Appeal remanded the case to the trial court with directions to
vacate the order that had granted the motion to compel individual arbitration and to reconsider the motion
under the analysis applicable to non-waivable statutory rights in Gentry.

Bomersheim, et al. v. Los Angeles Gay & Lesbian Center, 184 Cal. App. 4th 1471 (Cal. App. 2d Dist.
2010). Plaintiffs, a group of patients treated for syphilis infection by Defendant, brought a class action
alleging that Defendant breached their duty by negligently administering an incorrect treatment. Plaintiffs
specifically alleged that they required the Bicillin L-A injection and instead received Bicillin C-R. Plaintiffs
filed a motion for class certification seeking to represent those who received the improper dosage and
“therefore” underwent the retreatment process. Id. at 1477. The Court denied Plaintiffs’ motion, finding
that no community of interest existed and that a class action was not a superior method of resolving the
claims of the putative class members. Upon appeal, the California Court of Appeal reversed the order.
The Court of Appeal examined the elements of negligence causes of action, i.e., duty, breach of duty,
proximate cause, and damages. The Court of Appeal found that all putative class members were
Defendant’s patients, all sought treatment for syphilis, and all underwent similar treatment, retesting, and
retreatment regimens. Therefore, the Court of Appeal concluded that the duty and breach of duty elements
were susceptible to common proof. Before considering whether causation was susceptible to common
proof, the Court of Appeal disentangled it from the class definition. Regarding Plaintiffs’ argument that the
word “therefore” in the class definition was the causation link, and thus the proposed class definition
specifically identified only those individuals who received retesting and retreatment as a result of the
original mistreatment with Bicillin C-R, the Court of Appeal observed that the purpose of a class definition
was not to predetermine causation but to describe the class in such a manner that its members could be
readily ascertained. Id. at 1483. The Court of Appeal further observed that causation was neither an
objective characteristic nor a common transactional fact; instead, it was a subjective, ultimate fact.
Referring to Newberg on Class Actions (4th ed. 2002) § 6:14, pp. 614, which provides that care should be
taken to define the class in objective terms without regard to the merits of the claim, the Court of Appeal
observed that the inclusion of the term “therefore” created a circular designation that conflated issues of the
merits and class membership and strayed from the pertinent inquiry, i.e., whether causation was
susceptible to common proof. Accordingly, the Court of Appeal ordered the removal of the word “therefore”
from the class definition. The Court of Appeal also stated that to establish causation, Plaintiffs would have
to demonstrate that administration of Bicillin C-R was a substantial factor in bringing about retesting and
retreatment. The Court of Appeal agreed with Plaintiffs’ argument that the chronology of events tended to
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prove that class members received retreatment as a direct result of having initially been mistreated. The
Court of Appeal stated where individuals were uniformly subjected to a material stimulus and thereafter
uniformly act in a manner consistent with a reasonable response, a class-wide inference was raised that
the stimulus caused the response. The Court of Appeal found that Plaintiffs came to Defendant seeking
treatment for syphilis, were given the wrong medication, and after being informed that the treatment may
have been ineffective, sought retreatment. The Court of Appeal observed that a reasonable inference as to
the entire class was that the initial mistreatment caused Plaintiffs to seek retreatment. Regarding
Defendant’s argument that some individuals underwent retesting and retreatment for reasons other than
having originally been mistreated, the Court of Appeal observed that such a showing with respect to few
persons did not transform the common question into a multitude of individual ones. The Court of Appeal
therefore concluded that the trial court erred when it found that the issue of causation would not be
susceptible to class-wide proof. On the issue of damages, Plaintiffs presented two negligence claims. The
Court of Appeal declined to opine on the viability of the first claim, for damages resulting from additional
medical test and examination, which caused pain and suffering to Plaintiffs. The Court of Appeal found
without merit Plaintiffs’ second claim for damages resulting from retreatment with Bicillin L-A which they
alleged was the proper treatment, noting that Plaintiffs would have suffered the same ill effects had they
been treated with Bicillin L-A in the first instance. The Court of Appeal stated that damages would require
individualized proof; however, this did not prevent maintenance of a class action. The Court of Appeal
found that Plaintiffs proposed a number of ways to streamline the determination of damages, including
making exemplar findings to establish a range of recovery, utilizing a proof of claim questionnaire, and
establishing a special arbitration forum. On this basis, the Court of Appeal concluded that class treatment
would be a superior method of resolving the claims, and reversed the trial court’s order denying class
certification.

California Correctional Peace Officers’ Association, et al. v. State Of California, 188 Cal. App. 4th
646 (Cal. App. 1st Dist. 2010). Plaintiffs, members of a correctional peace officers’ association, filed a
class action against the State through the California Department of Corrections and Rehabilitation, alleging
that Defendant violated California Labor Code §§ 512 and 226.7 and the Industrial Welfare Commission
(“IWC”) Wage Order No. 17, by failing to provide Plaintiffs with meal periods and by failing to pay them for
missed wage periods. The Court determined that the wage & hour statutes invoked by Plaintiffs did not
apply to public employees. Plaintiffs appealed and argued that because the Legislature specifically
exempted certain industry employees from particular Labor Code sections, but was silent as to public
employees in §§ 512 and 226.7, the Legislature intended to include public employees in the statutes’
coverage. In affirming the trial court’s order, the California Court Appeal followed the well-established rule
of statutory construction that absent express words to the contrary, government agencies are not included
within the general words of a statute. In reviewing the express language of § 512, which provides that
employees must be provided with a meal break for work over five hours, and § 226.7, which provides
premium pay to an employee for failure to provide a meal break, the Court of Appeal concluded that there
was no specific applicability of these laws to public employees and thus confirmed that “provisions of the
Labor Code apply only to the employees in the private sector unless they are specifically made applicable
to public employees.” Id. at 653. The Court of Appeal also analyzed the IWC Wage Order No. 17, which is
a catch all order and includes miscellaneous employees who are not otherwise covered in specific wage
orders. Plaintiffs contended that Wage Order No. 17 applied to them because peace officers were not
covered or exempted by any wage order in effect in 1997. Dismissing this argument, the Court of Appeal
determined that public employees were exempt from all but two of the wage orders in effect in 1997,
including Wage Order No. 17.

California Correctional Peace Officers’ Association, et al. v. State Of California, 189 Cal. App. 4th
849 (Cal. App. 1 Dist. 2010). The California Correctional Peace Officers’ Association (“CCPOA”), an
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employee organization representing approximately 30,000 state employees in bargaining unit six (“Unit
Six”), brought this action against the State of California, their employer, and the California Department of
Personnel Administration (“DPA”), the Governor’s representative and administrator of wages for state
employees, seeking injunctive relief and back pay. Plaintiffs alleged that Unit Six employees routinely
worked eight hours and 12 minutes per day, or a 41-hour workweek, and that Defendants had a statutory
obligation under § 19851 of the Government Code to compensate them for time worked in excess of 8
hours per day or 40 hours per week at an overtime rate. Defendants argued that § 19851(a) did not
impose a mandatory duty on the State to pay overtime simply because a state employee worked more than
an 8-hour day or 40-hour week. The parties cross-moved for summary judgment and the trial court granted
Defendants’ motion. The parties presented evidence of their collective bargaining history which showed
that overtime was only paid for work exceeding 168 hours in a 28-day period under the first two
memorandums of understanding (“MOU”), and for work exceeding 164 hours in a 28-day period under the
2001–2006 MOU. The DPA’s best offer (“LBFO”) continued the same schedule that was contained in the
preceding 2001–2006 MOU, and overtime for purposes of additional compensation was defined as any
hours worked in excess of 164 hours in a 28-day work period. The trial court granted Defendants’ motion
for summary judgment on the basis that it found no triable issue of material fact as to whether § 19851(a)
imposed a mandatory legal duty to pay overtime wages. On appeal to the California Court of Appeal,
Plaintiffs contended that § 19851 required the payment of overtime compensation to employees who had
been working a 41-hour workweek in the absence of a MOU. Defendants, in turn, conceded that § 19851
generally became operative in the absence of a MOU, but argued that the statute nevertheless did not
mandate payment of overtime wages. Thus, the issue on appeal was whether § 19851 required the
payment of overtime compensation anytime an employee worked more than 8 hours in a day or 40 hours in
a week, under the California statutory scheme and in the absence of an operative MOU, or if it was enough
if Defendants demonstrated compliance with the overtime requirements of the FLSA. The Court of Appeal
found that the language of § 19851 did not provide that state employees shall be paid overtime
compensation for any such work. Plaintiffs argued that, in the absence of an MOU, § 19851 superseded
other statutory provisions, and required the DPA to pay overtime at 8 hours per day and 40 hours per
week, unless the parties agreed to a different work schedule in a collective bargaining agreement. The
Court of Appeal observed that the language of § 19851 merely provided that if the provisions of this section
were in conflict with the provisions of a MOU, the MOU shall be controlling. The Court of Appeal observed
that Plaintiffs did not explain how this language mandated the payment of overtime compensation for any
work in excess of 8 hours per day or 40 hours per week. The Court of Appeal reasoned that the statute
governing overtime compensation was not § 19851, but rather § 19844, which provided that the
Department shall provide the extent and method by which ordered overtime or overtime in times of critical
emergency is compensated. Plaintiffs conceded that the Legislature, in § 19844, delegated authority to the
DPA to provide for overtime compensation. The Court of Appeal thus questioned how the DPA could have
provided the extent to which overtime is compensated, if § 19851 already expressed the Legislature’s
determination that overtime compensation must be provided after 8 hours in a day or 40 hours in a week.
The Court of Appeal found Defendants’ interpretation to be consistent with the statute’s plain language, in
maintaining that in the special circumstances addressed by the FLSA, § 19845 permitted the State to utilize
FLSA-authorized methods for paying overtime compensation. The Court of Appeal also observed that the
FLSA did not preempt state regulation of wages, hours, and working conditions. The Court of Appeal
stated that Plaintiffs failed to show that § 19851 set a lower threshold for overtime payments to law
enforcement personnel than that provided under the FLSA. Contrary to Plaintiffs’ contention, § 19851.1
only provided for an overtime cap, and said nothing about the overtime trigger. Thus, the Court of Appeal
concluded that the plain language of § 19851 did not require payment of overtime compensation anytime a
Unit Six employee worked in excess of eight hours per day or 40 hours per week. Accordingly, the Court of
Appeal found that the trial court properly granted summary judgment to Defendants.
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Fisher, et al. v. DCH Temecula Imports LLC, 187 Cal. App. 4th 601 (Cal. App. 4th Dist. 2010). Plaintiff,
the purchaser of vehicle, filed a class action against Defendant, the seller, alleging violation of the
California Consumers Legal Remedies Act (“CLRA”) § 1750, Automobile Sales Finance Act (“ASFA”), and
Business and Professions Code § 17200. Plaintiff also asserted individual causes of action, including
negligent misrepresentation and delivery of a defective vehicle. Plaintiff sought rescission and/or
restitution, and injunctive relief on the individual and class claims. At the time of purchase of vehicle,
Plaintiff signed a retail installment sales contract (“RISC”) which contained an arbitration clause that
included a waiver of the right to bring a class action lawsuit or request class-wide arbitration. Defendant
filed a motion to compel arbitration on the basis that Plaintiff entered into a binding arbitration agreement.
The trial court denied Defendant’s motion, finding the arbitration clause unenforceable. Upon appeal, the
California Court of Appeal affirmed. The arbitration clause in the RISC provided for a waiver of Plaintiff’s
class action rights if a dispute was arbitrated, and stated that if the class action waiver was unenforceable,
the entire arbitration clause was unenforceable, which Plaintiff termed as a “poison pill.” Id. at 608.
Defendant contended that the Federal Arbitration Act (“FAA”) preempted the CLRA in the determination of
the enforceability of the arbitration clause. Plaintiff argued that the class action waiver in Defendant’s
arbitration clause violated the anti-waiver provision contained in the CLRA and was not preempted by the
FAA; therefore, she could not agree to waive her right to bring a class action lawsuit or request class-wide
arbitration under the CLRA. The Court of Appeal agreed with Plaintiff, finding that Civil Code § 1751
specifically provided that any waiver by a consumer of the provisions of the CLRA was contrary to public
policy and thus, unenforceable and void. The Court of Appeal next considered whether Plaintiff’s waiver of
a state statutory right under the CLRA constituted grounds for the revocation of the contract. The Court of
Appeal referred to Gutierrez v. Autowest, Inc., 114 Cal. App. 4th 95 (2003), which held that a mandatory
arbitration agreement could not undercut unwaivable state statutory rights by eliminating certain statutory
remedies or by erecting excessive cost barriers. Gutierrez further determined that because the CLRA was
a consumer protection statute enacted for a public purpose and provided certain unwaivable rights, Plaintiff
could contest the arbitration clause on the ground that it was a private agreement in contravention of public
rights, which was a separate, generally available contract defense not preempted by the FAA. The Court
of Appeal found that the arbitration clause required Plaintiff to waive an unwaivable statutory right under
the CLRA to bring a class-wide arbitration or class action lawsuit, which constituted a private agreement in
contravention of public rights. Citing D.C. v. Harvard-Westlake School, 176 Cal. App. 4th 854 (2009), the
Court of Appeal concluded that the CLRA conferred unwaivable statutory rights and the FAA did not
preempt it. The Court of Appeal also found that the arbitration clause harbored the waiver of class-wide
arbitration and class action lawsuits, which undermined Plaintiff’s unwaivable rights and discouraged
arbitration. Relying upon Discover Bank v. Superior Court, 36 Cal. 4th 148, 172 (2005), the Court of
Appeal, stated that the alternatives – either not enforcing arbitration agreements or allowing the
agreements to be used as a means of inoculating parties against class liability – were unacceptable.
Finally, with respect to Defendant’s argument based on Arguelles-Romero v. Superior Court, 184 Cal. App.
4th 825 (2010), that the case should be remanded to determine whether a class action was a more
effective means before determining the waiver to be improper, the Court of Appeal noted that this issue
was never argued earlier or in the briefing. The Court of Appeal, however, observed that the statutory
language of the CLRA, unlike that of the ASFA which was in discussion in Arguelles, provided that a class
action was a proper means to vindicate the CLRA rights, and furthermore, that the plain of language of the
CLRA did not allow a consumer to waive the provisions of the CLRA in advance, including the right to bring
a class action. The Court of Appeal concluded that because it was bound by the language of the “poison
pill” in the contract, which was included at Defendant’s behest, it could not order arbitration of Plaintiff’s
individual claims. Id. at 619-20.
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Garcia, et al. v. Four Points Sheraton LAX, 188 Cal. App. 4th 364 (Cal. App. 4th Dist. 2010). Plaintiffs,
a group of banquet captains and servers in various hotels, brought separate class actions against their
employers for violations of the Hotel Service Charge Reform Ordinance (“Ordinance”). The Ordinance
required non-unionized hotels with 50 or more rooms in a particular area to pass along mandatory service
charges to workers. Plaintiffs sought to enforce the Ordinance. The trial court dismissed the actions,
finding that the Ordinance was preempted by California Labor Code §§ 350 through 356. Upon a
consolidated appeal, the California Court of Appeal reversed the judgment. The Court of Appeal first
examined whether Labor Code §§ 350 to 356 preempted the Ordinance. Defendants argued that the
Ordinance’s treatment of service charges conflicted with the Labor Code because the statutory definition of
a gratuity in § 350 (e) excluded employers’ property. The Court of Appeal rejected this argument and
found that the Legislature had made it clear that a service charge, by definition, was not a gratuity. The
Court of Appeal stated that the definition of gratuity in § 350 (e) did not define employers’ property rights;
rather, it established the meaning of “gratuity” as that term appeared elsewhere in the statute. Additionally,
the Court of Appeal stated that the Labor Code and the Ordinance addressed different subjects and
attempted to prevent different harms; thus, they were not in conflict. Defendants also challenged the
Ordinance as entering a field fully occupied by general state law. The Court of Appeal disagreed, stating
that there was no express or implied preemption by state law. Defendants further contended that the
Ordinance violated the equal protection clause of the federal and state constitutions because it singled out
certain hotels. The Court of Appeal conducted a rational basis review which required consideration of the
relation between the classification and the legislative object to be attained. Relying upon RUI One Corp. v.
City of Berkeley, 371 F.3d 1154 (9th Cir. 2004), and Fortuna Enterprises, L.P. v. City of Los Angeles, 673
F. Supp. 2d 1000 (C.D. Cal. 2008), which upheld the incremental approach to treat businesses receiving
municipal investments differently, the Court of Appeal observed that the City’s incremental approach to
focus on a designated business district did not violate equal protection. The Court of Appeal stated that the
hotels were in a designated business zone, targeted for economic investment, and the City rationally could
conclude this designation benefited the hotels, and obligated them to pay service workers a decent
compensation. Defendants also argued that the Ordinance violated the due process clauses of the
Fourteenth Amendment or Article I, § 15 of the California Constitution because its terms were vague. To
Defendants’ argument that it was unclear who “actually” performed the services, the Court of Appeal
observed that it was an interpretation question, not a constitutional challenge, and the plain language of the
Ordinance resolved any ambiguity. The Court of Appeal further held that the Ordinance did not violate due
process and was not void for vagueness. Finally, Defendants challenged the Ordinance as a regulatory
taking under the Fifth Amendment to the Constitution and Article I, § 19 of the California Constitution, which
forbids the taking of private property for public use without just compensation. Applying the factors set
forth in Penn Central Transportation Co. v. New York City, 438 U.S. 104 (1978), the Court of Appeal found
that the Ordinance was not an unconstitutional taking because no assets had been appropriated for
government use, the Ordinance was not retroactive, and Defendants would pay service charges only to
those workers who performed services for which hotels imposed a service charge.

Gilb, et al. v. Chiang, et al., 186 Cal. App. 4th 444 (Cal. App. 3d Dist. 2010). Plaintiffs, a group of
California’s Department of Personnel Administration’s (“DPA”) employees, and its director, Gilb, brought an
action seeking declaratory relief against the State Controller, Chiang, and the Office of State Controller
(“Controller”). Plaintiffs’ suit arose from the DPA’s order, which temporarily deferred paying state
employees’ salaries when appropriations were unavailable due to the state Legislature’s failure to enact a
timely state budget. The California Court of Appeals affirmed the trial court’s order issuing the declaratory
judgment, concluding that the DPA acted within its authority and finding that: (i) the trial court did not
erroneously grant relief in a moot case; (ii) the DPA had the authority to direct the Controller to defer salary
payments in excess of federally-mandated minimum wages when appropriations for the salaries were
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lacking due to a budget impasse; and (iii) the Controller could seek judicial resolution but not simply
disregard the DPA’s directives. Pursuant to Legislature’s failure to meet the deadline to pass a budget,
California’s Governor issued an order for Plaintiffs and Defendants to work together to develop and
implement necessary mechanisms to comply with the California Supreme Court’s decision White v. Davis,
30 Cal. 4th 528 (Cal. 2003), which directed payment of Fair Labor Standards Act (“FLSA”) wages during a
budget impasse. Defendants allegedly disregarded the order and continued to provide full pay to all state
employees using cash on hand or loans. Plaintiffs, subsequently, issued a pay letter (“Pay Letter”)
instructing Defendants to reduce the paychecks of state employees pending the adoption of a budget.
After Defendants failed to properly respond to the Pay Letter, Plaintiffs filed a motion for mandamus and
injunctive relief to compel Defendants to comply with the Pay Letter, along with declaratory relief to prohibit
Defendants from paying state employee salaries in the absence of a budget or other available
appropriation, except as minimally required by the FLSA. When the budget was passed, Plaintiffs filed an
amended petition seeking to order Defendants to make any and all necessary adjustments to the state
payroll system. The trial court held that: (i) Plaintiffs had authority and standing such that Defendants were
legally obligated to comply with the Pay Letter; (ii) Plaintiffs’ instructions were legally correct; (iii)
Defendants’ defense of impossibility incorporated unfeasibility due to extreme difficulty or expense; (iv)
Defendants failed to make a sufficient showing of impossibility; and (v) even if the current payroll system
was deficient, Defendants failed to show that a sufficient fix was impossible before the next budget
impasse. Defendants appealed and argued that the trial court improperly granted declaratory relief
because the actual controversy was rendered moot when the budget was passed. The California Court of
Appeals rejected Defendants’ argument, finding that the trial court’s declarations were not moot because
Plaintiffs had authority to direct Defendants temporarily to defer paying state employees’ salaries, except
for federally-mandated minimum wages, and the Pay Letter was within its authority. The Court of Appeals
also found that the trial court’s declaration requiring Defendants to follow the law, although unnecessary,
made no declaration ordering any unspecified preparatory action. Instead, the declaration merely restated
the general proposition of law that Defendants were legally prohibited from paying state employees in the
absence of a budget or other available appropriation, except as minimally required by the FLSA. The Court
of Appeals also held that reversal of the trial court’s judgment was not warranted, because nothing in the
judgment reflected any prejudice from an erroneous evidentiary ruling on feasibility. The Court of Appeals,
accordingly, held that Plaintiffs acted within the scope of their broad authority to manage the non-merit
aspects of the state’s personnel system. The Court of Appeal additionally found that the Pay Letter did not
conflict with any express reservation of legislative power over salary decisions and did not reduce salaries,
but merely deferred payment. The Court of Appeals also held that if Defendants believed that Plaintiffs’
Pay Letter violated the law, Defendants could have initiated judicial resolution of the dispute rather than
simply disregarding the Pay Letter. The Court of Appeals then addressed the trial court’s rejection of
Defendants’ argument that the FLSA mandated state minimum wages where states set wages higher than
the federal minimum. Defendants argued that workers should have been paid the higher state minimum
wage under the FLSA rather than the federal minimum wage. The Court of Appeals, however, found that
Defendants’ cited authorities did not “federalize” state minimum wage laws, but merely established that the
FLSA did not preempt state minimum wage laws. Id. at 472. The Court of Appeals held that the state
minimum wage law was part of the state law that must give way to Plaintiffs’ powers to direct Defendants
regarding payment of state workers.

In Re Fireside Bank Cases, 187 Cal. App. 4th 1120 (Cal. App. 6th Dist. 2010). Borrowers of motor
vehicle loans asserted a class action cross-complaint against Fireside Bank, after Fireside sued them for
defaulting on the loan. The trial court granted a motion to certify the cross-complaint as a class action. In
their complaint, Plaintiffs alleged that Fireside engaged in an unlawful business practice and violated the
Rees-Levering Motor Vehicle Sales and Finance Act (Cal. Civ. Code, §§ 2981–2984.4). Fireside filed
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motions to strike Plaintiffs’ allegations that would bar Fireside from enforcing deficiency judgments it
obtained in separate collective actions against some members of the class. The trial court entered
dismissals with prejudice against class members whom Fireside had previously secured judgments from
separate collective actions. On appeal, the California Court of Appeal affirmed the judgment. Plaintiffs
contended that the trial court should have disregard the judgments and grant affirmative relief on a class-
wide basis under California’s Unfair Competition Law (“UCL”). Fireside asserted that all of the judgment-
debtor class members’ claims were barred by res judicata and collateral estoppel. The Court of Appeal
framed the issue as whether the judgment-debtor class members were entitled to relief on a class-wide
basis, on the theory that the UCL rendered the deficiency judgments essentially irrelevant. Plaintiffs
argued that when the Legislature desired to limit UCL remedies, it expressly provided for such limitations;
therefore, because Legislature had not expressly declared that res judicata or collateral estoppel limited the
trial court’s power to order relief pursuant to § 17203, no limitation could be imposed. The Court of Appeal
stated that Plaintiffs’ argument was against the fundamental rule of statutory construction that a law should
not be applied in a manner producing absurd results. The Court of Appeal concluded that the UCL must be
applied in light of the whole body of law, which included common law. The Court of Appeal referred to
Woolley v. Embassy Suites, Inc., 227 Cal. App. 3d 1520 (1991), which held that a special statute would not
be construed to effect a repeal of a more general statute unless the two were irreconcilable, or the later
statute showed a clear intent to supersede the earlier. The Court of Appeal determined that the legislative
history did not suggest that the Legislature intended to free UCL litigants of the constraints ordinarily
imposed on civil Plaintiffs by the law of judgments. The Court of Appeal observed that giving a prior
judgment its normal effect in an UCL action did not imply an exception or fashion a safe harbor from it; it
simply recognized a defense that was available to every civil Defendant when the facts supported it. The
Court of Appeal therefore rejected Plaintiffs’ contention that the UCL empowered the trial court to grant
class-wide relief to judgment debtors without a factual showing of grounds to avoid the deficiency
judgments against them. Regarding Plaintiffs’ suggestion that Fireside’s behavior was inequitable because
Fireside continued to pursue collection judgments against class members after representing to the trial
court that it was not doing so, the Court of Appeals noted that Plaintiffs never offered to amend their
pleadings to assert any such claim, and therefore Plaintiffs had no sufficient basis to raise any such
questions.

In Re Steroid Hormone Product Cases, 181 Cal. App. 4th 145 (Cal. App. 2d Dist. 2010). Plaintiff
brought a class action alleging that Defendant sold an anabolic steroid as an over-the-counter nutritional
supplement in violation of the California Unfair Competition Law (“UCL”) and the Consumer Legal
Remedies Act (“CLRA”). The trial court denied Plaintiff’s motion for class certification, finding that common
issues did not predominate in the case because class members would be required to litigate issues of
causation and injury on an individual-by-individual basis. On appeal, the Court of Appeal reversed the
order denying class certification. The Court of Appeal noted that under the UCL, if a Defendant is found to
have engaged in unlawful, fraudulent, or unfair competition, it is liable to restore the loss to any person due
such unfair competition under Business & Professional Code § 17203. Proposition 64, approved in
November 2004, amended § 17204 to provide that a private action for relief may be maintained only if the
person bringing the action has suffered injury-in-fact and has lost money or property as a result of the
unfair competition. The Court of Appeal observed that the California Supreme Court had clarified in In Re
Tobacco II Cases, 46 Cal. 4th 298, 321 (2009), that under Proposition 64, once a named Plaintiff proves
that he suffered injury-in-fact and lost money or property as a result of the unfair competition, no further
individualized proof of injury or causation is required to impose liability in favor of class members. The
Court of Appeal also determined that to obtain relief under the CLRA, both the named Plaintiff and class
members must have suffered damage caused by a practice deemed unlawful under Civil Code § 1770.
The Court of Appeal found that the “damage” Plaintiff must show under § 1780(a) is “any damage,” which
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“may encompass harms other than pecuniary damages.” Id. at 156. Plaintiff did not seek actual damages,
but instead sought restitution alleging that in reliance on Defendant’s deceptive conduct, he bought an
illegal product he would not have bought had he known it was illegal. The Court of Appeal observed that
Plaintiff correctly argued that he was entitled to prove that Defendant’s alleged deceptive conduct caused
the same damage to the class by showing that the alleged misrepresentation was material, even if
Defendant might be able to show that some class members would have bought the products even if they
had known they were unlawful to sell or possess without a prescription. The Court of Appeal held that if
Plaintiff could show that Defendant made material misrepresentations to the class members, there was
least an inference of reliance as to the entire class.

In Re Tobacco Cases I, 186 Cal. App. 4th 42 (Cal. App. 4th Dist. 2010). The State of California brought
an action to enforce a master settlement agreement (“MSA”) with Defendant to resolve claims against
tobacco companies pertaining to public health and marketing of tobacco products to minors. The MSA
prohibited usage of cartoons in the advertising, promoting, packaging, or labeling of tobacco products.
Subsequently, Defendant launched its “Camel Farm” advertising campaign to promote sales of Camel
cigarettes. Defendant’s advertisement consisted of photographic collages of various objects, such as
radios, speakers, and a television set that appeared to grow on plant stalks. Plaintiff alleged that the
advertisements constituted cartoons and thus violated the MSA. The trial court found for Plaintiff, and
granted Plaintiff’s motion for an order to enforce the MSA, though it did not impose monetary sanctions
against Defendant. Defendant appealed the decision, arguing that the images were not cartoons within the
meaning of the MSA and that the trial court did not have authority to assess sanctions. The California
Court of Appeal affirmed the order, and did not reach Defendant’s second challenge because the trial court
did not actually impose any sanctions. The MSA defined “cartoon” as any drawing or other depiction of an
object, person, animal, creature or any similar caricature that used comically exaggerated features, or
attributed human or extra-human characteristics to non-humans. The Court of Appeal cited a decision from
similar litigation – State of Washington v. R.J. Reynolds Tobacco Co., 151 Wash. App. 775 (2009) – which
found that Camel Farm imagery was a world where the natural laws did not obtain, and where cancer and
serious health problems cease to exist. The Court of Appeal opined that the campaign’s fanciful imagery
appealed to youth. The Court of Appeal also relied upon a decision in RICO litigation against several
tobacco companies, including U.S. v. Philip Morris USA, Inc., 449 F. Supp. 2d 1 (D.D.C. 2006), on the
targeting of youth in advertising. U.S. v. Philip Morris USA, Inc. found that the Defendant intensively
researched and tracked young people’s attitudes, and created highly sophisticated and appealing
marketing campaigns targeted to lure them into starting smoking and later becoming nicotine addicts. On
this basis, the Court of Appeal affirmed the trial court’s order.

Inquiry Concerning Former Judge Brett C. Klein, No. 187 (Cal. Comm. On Judicial Performance
Feb. 2, 2010). In this disciplinary matter, the California Commission on Judicial Performance censured and
barred former Judge Brett C. Klein of the Los Angeles County Superior Court from holding judicial office in
California for his misconduct constituting an abuse of authority and reflecting embroilment, bias, and a
failure to be patient, dignified, and courteous in his handling of class action lawsuit entitled Cohen, et al. v.
Windsor Fashions, Inc., BC 381468 (Los Angeles Superior Court). In Cohen, Plaintiff alleged that
Defendant asked customers who paid by credit card for personal identification information in violation of the
Song-Beverly Credit Card Act. Judge Susan Bryant-Deason certified the class and granted preliminary
approval of a settlement reached by the parties after mediation. The settlement agreement provided for
issuance of a $10 gift voucher to class members, a $2,500 award to Plaintiff, and payment of $125,000 in
attorneys’ fees and costs. Subsequently, because Judge Bryant-Deason was ill, Judge Klein presided over
the scheduled fairness hearing. During the hearing, Judge Klein engaged in a pattern of sarcasm and
improper remarks toward the attorneys. At the conclusion of the hearing, Judge Klein said that he was
taking the matter under submission. Judge Klein, however, later revised the proposed order by directing
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payment of attorneys’ fees and compensation to Plaintiff in the form of $10 gift cards instead of cash
payment. Judge Klein then transmitted the order to a local daily legal newspaper, which published a
disparaging article about the settlement. The article resulted in further publicity and Internet postings
criticizing the case and Plaintiff’s counsel. Thereafter, Judge Klein e-mailed Judge Bryant-Deason stating
that he was concerned by his decision, and thus he would reconsider the order sua sponte. Later, on
Judge Klein’s own motion, he ordered reconsideration of the ruling, and set the matter for Judge Bryant-
Deason’s department. Judge Bryant-Deason vacated Judge Klein’s final settlement order, and entered a
new final order reflecting the original terms and payment process for the settlement. Alleging that Judge
Klein’s conduct violated the Code of Judicial Ethics and was prejudicial to the administration of justice
pursuant to Article VI, Section 18(d)(2) of the California Constitution, the Commission filed a Notice of
Formal Proceedings charging Judge Klein with misconduct. Judge Klein admitted the truth of the charges
in the Notice, and submitted a Stipulation for Discipline by Consent to the Commission agreeing to censure
and a bar from holding judicial office in California or receiving assignments, appointments, or references of
work from any California state court. The Commission noted that Judge Klein had previously been
disciplined for misconduct reflecting bias and embroilment, for making improper remarks about an attorney,
and for abusing his authority. The Commission observed that his embroilment and bias were manifest
through the highly unorthodox manner in which he modified the proposed final order in the Cohen class
action, and by his action in transmitting the settlement order to the press. The Commission opined that
Judge Klein neglected his role as a neutral judge and acted unfairly toward Plaintiff’s counsel, and made
improper comments to the press. Thus, the Commission concluded that Judge Klein’s misconduct
demonstrated a continuing course of conduct establishing a lack of temperament and ability to perform
judicial functions in a fair manner. As such, the Commission determined that the discipline proposed in the
Stipulation was necessary for the protection of the public and maintenance of public confidence in the
integrity of the judiciary.

Kirby, et al. v. Immoos Fire Protection, Inc., 186 Cal. App. 4th 1361 (Cal. App. 3d Dist. 2010).
Plaintiffs, two former employees, brought a class action against Defendant and 750 John Doe Defendants
alleging violation of various labor laws and the California Unfair Competition Law (“UCL”). The Court
denied class certification and Plaintiffs dismissed the case. The Court awarded attorneys’ fees to
Defendant for its defense of Plaintiffs’ first, sixth, and seventh causes of action. The first cause of action
alleged that Defendant violated the UCL. The sixth cause of action alleged that Defendant failed to provide
Plaintiffs with rest periods as required by Wage Order No. 16-2001, and the seventh cause of action
alleged that the 750 Doe Defendants violated California Labor Code § 2810, by entering into contracts
knowing that the contracts did not provide sufficient funds to allow Defendant to comply with all applicable
labor and wage laws. Plaintiffs appealed the judgment, and the California Court of Appeal reversed in part
and remanded the action. Plaintiffs argued that the trial court erred in awarding attorneys’ fees to
Defendant because some of the causes of action were subject to the unilateral fee-shifting provision in
favor of Plaintiffs provided by Labor Code § 1194. Plaintiffs further argued that Labor Code § 218.5
included an express exception to its bilateral fee-shifting provision, in favor of actions for which attorneys’
fees were recoverable under § 1194. The Court of Appeal rejected this argument, and observed that
§ 218.5 applied to causes of action alleging non-payment of wages, fringe benefits, or contributions to
health, welfare, and pension funds, and if in the same case, Plaintiffs added a cause of action for non-
payment of minimum wages or overtime, Defendant cannot recover attorneys’ fees for defense against the
minimum wage or overtime claims. The Court of Appeal observed that the addition of a claim for unpaid
minimum wages or overtime does not preclude recovery by a prevailing Defendant for a cause of action
unrelated to the minimum wage or overtime claim, so long as a statute or contract provides for fee shifting
in favor of Defendant. The Court of Appeal found that the Legislature intended § 1194 to remain the
exception to the bilateral fee-shifting rule set forth in § 218.5, and concluded that the inclusion of a claim
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subject to § 1194 does not preclude attorneys’ fees from being awarded to a prevailing Defendant for
unrelated claims subject to the bilateral fee-shifting provision of § 218.5. The Court of Appeal also was not
persuaded by Plaintiffs’ characterization of the sixth cause of action for unpaid minimum wages, and that
the unilateral fee-shifting provision of § 1194 barred the award of fees to employer. The Court of Appeal
reversed the order granting attorneys’ fees to Defendant and remanded the matter to the trial court to
determine the reasonable amount of attorneys’ fees to be awarded to the employer for its defense of the
sixth cause of action only.

Knik, et al. v. Marriott International, Inc., 2010 Cal. App. Unpub. LEXIS 5501 (Cal. App. 2d Dist.
July 14, 2010). Plaintiff brought a class action alleging violation of the California Labor Code. After a year
of litigation, the parties settled in mediation for $700,000. Based on the actual value of the class members’
claims, the trial court approved the settlement as reasonable. Plaintiff sought attorneys’ fees of $210,000,
requesting the trial court to use a multiplier of 2.05 to augment the award. After examining the law firm’s
billing and cost records, the trial court used a multiplier of 1.1, and awarded $93,161 in attorneys’ fees.
Upon Plaintiff’s appeal, the Court of Appeal affirmed the award. The Court of Appeal observed that two
different trial judges, while granting preliminary and final approval of the settlement, closely examined
Plaintiff’s request for attorneys’ fees. The trial court carefully scrutinized the billing and cost records,
concluding that Plaintiff’s counsel spent relatively little time reviewing evidence or conducting research for
the case. The Court of Appeal found that the vast majority of charges of Plaintiff’s counsel arose from e-
mail communications between the firm’s lawyers, and that almost none of the billing entries were related to
discovery or legal research. The Court of Appeal stated that the prior experience of Plaintiff’s counsel in
employment-related class actions was so extensive that its lawyers were already familiar with the
controlling legal principles, and did not need to perform additional research for this particular case. The
Court of Appeal found that Plaintiff’s counsel spent only a brief period reviewing documents, and that the
case moved directly to mediation and settled even before seeking class certification. Further, the Court of
Appeal stated that the case was litigated for less than one year for a total of 230 hours. As this was a
routine case for Plaintiff’s counsel, the Court of Appeal found that the small increments of time spent on it
by the various lawyers would not have precluded other employment for the firm while the case was
pending. The Court of Appeal thus concluded that given the minimal investment of time, Plaintiff’s counsel
did not face a substantial risk of financial loss by the time the case settled, and thus the trial court was
justified in using a small multiplier to calculate the attorneys’ fees.

Leonard Cerder, LLP, et al. v. Patten, Faith & Sandford, 189 Cal. App. 4th 92 (Cal. App. 2d Dist.
2010). Plaintiff, an attorney, filed a declaratory relief action against Defendant, another law firm, regarding
distribution of attorneys’ fees awarded in a stipulated judgment in a class action. The trial court denied
relief to Plaintiff on the basis that the complaint did not present a case or controversy, and that jurisdiction
over the distribution of attorneys’ fees had been reserved with the judge who approved the class action
settlement. On appeal, the California Court of Appeal reversed the order. When class members
approached Defendant, it enlisted the aid of Plaintiff to act as lead counsel. Accepting the offer, Plaintiff
wrote a letter to Defendant stating that fees would be split in the proposed manner of 40 percent to
Defendant and 60 percent to Plaintiff. Pursuant to Plaintiff’s filing of a motion for approval of an award of
attorneys’ fees, a stipulated judgment was entered as to reasonable attorneys’ fees and costs to be paid
within 45 days to Plaintiff as trustee for distribution to all counsel. Plaintiff delivered a check to Defendant
in the amount of $373,040, with an indication in the memo line that the check was payment for the final
settlement of the class action litigation. Defendant cashed the check but modified the memo to indicate the
payment as a credit toward the final settlement. Defendant also responded with a letter to Plaintiff claiming
entitlement to 40 percent according to the binding fee splitting agreement. Plaintiff sought a declaration of
its right to fees of $10,879,292, under the stipulated judgment and denied the existence of an agreement
regarding split fees. The trial court had entered a judgment denying all relief to Plaintiff on the basis that
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the complaint did not present a case or controversy. On appeal, the Court of Appeal noted that the record
contained evidence of the letter agreement wherein parties agreed on the split fee. The Court of Appeal
found noted that although the letter was not placed before the trial court during the hearing of stipulated
award of attorneys’ fees, Defendant had raised the issue of fee-splitting during oral argument and the trial
court signed the judgment without specifying the actual division of fees. The Court of Appeal held that
Plaintiff made an adequate showing of an actual controversy. The trial court had additionally held that
Plaintiff should have sought relief from the judge who approved the class action settlement. The Court of
Appeal noted that jurisdiction lies in the trial court and not a particular judge, and thus the judge’s order
approving the judgment retained jurisdiction in the trial court, not necessarily in his individual department.
The Court of Appeal therefore held that it was error to deny judgment to Plaintiff, based upon the firm’s
failure to seek relief from the judge who approved settlement.

Lu, et al. v. Hawaiian Gardens Casino, Inc., 50 Cal. 4th 592 (2010). Plaintiff, a card dealer, brought a
class action against Defendant alleging that Defendant’s employment policy requiring dealers to contribute
a percentage of their tips to a pool to be shared among other employees constituted a conversion of the
tips, thus violating California Labor Code § 351. The trial court concluded that § 351 does not provide a
private cause of action for employees to recover any misappropriated tips from employers, and the Court of
Appeals affirmed. Upon further review, the California Supreme Court affirmed that § 351 does not contain
a private right of action. Referring to Moradi-Shalal v. Fireman’s Fund Insurance Co., 46 Cal. 3d 287, 295
(1988), the Supreme Court observed that the statutory language of this provision does not show a
legislative intent to provide wronged employees a private right to bring an action to recover any
misappropriated gratuities. Rather, the statute indicates that if an employer violates § 351, it is guilty of a
misdemeanor and thereby subject to a fine and/or imprisonment. The Supreme Court also looked to
§ 351’s legislative history and concluded that there was no indication that the Legislature intended to create
a private cause of action under the statute. Plaintiff argued that that the Legislature implicitly created such
a private right of action, relying heavily on Katzberg v. Regents of University of California, 29 Cal. 4th 300,
324 (2002). Plaintiff cited use of the Restatement test in Katzberg, which created a new private right to sue
if it was appropriate, even if the Legislature did not intend creation of such a right. The Supreme Court
found that Katzberg was distinguishable because it limited its endorsement of the Restatement test to
determining whether to recognize a tort action to remedy a constitutional violation, whereas here, it was
concerned with the availability of a private action for a statutory violation. The Supreme Court also found
that the immediate inquiry was different because it considered the statute’s language as the best indicator
of whether a private right to sue existed. The Supreme Court also observed that, contrary to Plaintiff’s
suggestion, its holding that § 351 does not provide a private cause of action did not foreclose the
availability of other remedies, such as an action for conversion, or prevent the Legislature from creating
additional civil or administrative remedies. The Supreme Court rejected Plaintiff’s contention that a
violation of § 351 was a per se violation of an employment contract, reasoning that Lockheed Aircraft Corp.
v. Superior Court, 28 Cal. 2d 481, 486 (1946), which Plaintiff cited, was distinguishable because in
Lockheed, the Supreme Court recognized that another provision expressly provided for a private right of
action for the statutory violation.

Maiorano, et al. v. Professional Community Management, Inc., 2010 Cal. App. Unpub. LEXIS 7804
(Cal. App. 2d Dist. Sept. 30, 2010). Plaintiffs, a group of employees, brought a wage & hour class action
under California labor laws, including the Labor Code Private Attorneys General Act of 2004 (“PAGA”). As
a condition of his employment, Plaintiff had agreed to arbitrate his employment-related claims but not to
arbitrate any claims on a class-wide basis. Defendant moved to compel arbitration, and the trial court
denied the motion, holding that the arbitration agreement was unenforceable. On appeal, the California
Court of Appeal concluded that while the parties could not be compelled to arbitrate on a class basis,
arbitration could be compelled on Plaintiff’s individual claims. The Court of Appeal thus examined whether
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Plaintiff could be compelled to arbitrate his individual claims or whether the arbitration agreement was
unenforceable as a whole. The Court of Appeal applied principles of state contract law, and referred to
Armendariz v. Foundation Health Psychcare Services, Inc., 24 Cal. 4th 83 (2000), which held that an
arbitration provision may be unenforceable if it is unconscionable, and when the arbitration agreement
contains multiple unlawful provisions, it may be invalidated as a whole. The Court of Appeal observed that
here, the provision limiting arbitration to individual rather than joined claims did not present a basis upon
which to conclude that the arbitration agreement had an unlawful purpose. In relying upon Franco v.
Athens Disposal Co., Inc., 171 Cal. App. 4th 1277 (2009), the trial court ruled that the arbitration agreement
was unenforceable because it contained multiple defects, such as a class action waiver and a private
attorney general capacity preclusion, and thus had an unlawful purpose within the meaning of Armendariz.
The Court of Appeal distinguished the case from Franco, and noted that the California Supreme Court had
rule contrary to Franco in the subsequent decisions of Arias v. Superior Court, 46 Cal. 4th 969 (2009), and
Amalgamated Transit Union, Local 1756, AFL-CIO v. Superior Court, 46 Cal. 4th 993 (2009). The Court of
Appeal observed that unlike Franco – where the arbitration agreement contained multiple invalid provisions
rendering it unenforceable as a whole – here the arbitration agreement did not contain multiple defects
within the meaning of Armendariz. The Court of Appeal concluded that the class arbitration waiver and the
private attorney general capacity preclusion were part of a single provision intended to limit arbitration to an
employee’s individual claims. The Court of Appeal found that the arbitration policy simply stated that in any
arbitration with Defendant, an employee may not join his claims with others, nor assert claims as a
representative for non-party employees. The Court of Appeal determined that the presence of a provision
limiting arbitration to individual rather than joined or representative claims, even if invalid on state law
grounds, would not invalidate the arbitration agreement as a whole, and that the trial court wrongly
concluded that the arbitration agreement was permeated by an unlawful purpose. The Court of Appeal,
therefore, concluded that the arbitration agreement was enforceable and Plaintiff must arbitrate his
individual claims.

Martinez, et al. v. Combs, 49 Cal. 4th 35 (2010). Plaintiffs, a group of seasonal agricultural workers,
brought a class action under the California Labor Code § 1194 to recover unpaid wages from their direct
employer, Munoz & Sons (“Munoz”), and three produce merchants, Apio, Combs, and Ruiz, through whom
the employer sold strawberries. In 2000, the market for fresh strawberries deteriorated, and Munoz began
to have problems paying his workers, which subsequently lead to a work stoppage. The Division of Labor
Standards Enforcement (“DLSE”) began to investigate wage claims against Munoz. Subsequently,
Plaintiffs brought this action, individually and on behalf of others similarly-situated, alleging that Defendants
were liable for unpaid minimum wages, liquidated damages for unpaid minimum wages, and breach of
contract. Plaintiffs did not seek class certification. After the trial court granted Apio, Combs, and Ruiz’s
motion for summary judgment, Plaintiffs appealed, and the Court of Appeal reversed in part.
Subsequently, the Supreme Court of California affirmed the Court of Appeal. The Supreme Court
examined whether Defendants were subject to suit by Plaintiffs under § 1194, which gives an employee a
cause of action for unpaid minimum wages, without specifying who is liable. Although the logical
conclusion is that only an employer can be liable under this provision, Plaintiffs contended that the
language and history of § 1194 showed the Legislature’s intent to defer to the Industrial Welfare
Commission’s (“IWC”) regulatory definitions of the employment relationship in its Wage Orders.
Defendants disagreed and cited to the California Supreme Court’s decision in Reynolds v. Bement, 36
Cal. 4th 1075 (2005), where the Supreme Court looked to the common law to define employment in a suit
under § 1194. In the event that Reynolds was distinguishable and Wage Order’s definitions applied,
Defendants also argued that the Supreme Court should construe the Wage Order as if it incorporated the
federal definition of employment. The Supreme Court noted the IWC’s definition of employer as one who
employs or exercises control over the wages, hours, or working conditions of any person. The Supreme
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Court made three observations regarding the IWC’s definition, including: (i) the scope of the IWC’s
authority is over wages, hours and working conditions; (ii) the language covers situations in which multiple
entities control different aspects of the employment relationship; and (iii) the definition belongs to a set of
revisions intended to distinguished state wage law from its federal analogue, the Fair Labor Standards Act.
The Supreme Court stated that Reynolds, where it looked to the common law rather than the applicable
Wage Order to define employment under § 1194, did not govern this case. The Supreme Court next
observed that the IWC’s definition of the employment relationship did not incorporate federal law in the
Wage Order applicable to this case. With this background, the Supreme Court considered Plaintiffs’ claim
that Defendants were liable as employers for Plaintiffs’ unpaid minimum wages under § 1194 and Wage
Order No. 14, because Defendants allegedly suffered, or permitted Plaintiffs to work and/or exercised
control over their wages, hours, or working conditions. Plaintiffs argued that Defendants Apio and Combs
suffered or permitted Plaintiffs to work because Defendants knew Plaintiffs were working. The Supreme
Court disagreed, reasoning that neither Apio nor Combs had the power to prevent Plaintiffs from working.
Munoz had the exclusive power to hire and fire workers, to set their wages and hours, and to tell them
when and where to report to work. The Supreme Court observed that Plaintiffs’ interpretation of the Wage
Order was unreasonably broad. Plaintiffs next argued that Apio, through his contractual relationship with
Munoz, dominated his business financially and thus exercised indirect control over his employees’ wages
and hours. The Supreme Court noted that if Munoz had been Apio’s employee rather than an independent
contractor, Munoz’s employees arguably would also have been Apio’s employees, but Munoz was not
Apio’s employee. The Supreme Court concluded that viewing the undisputed evidence in the light most
favorable to Plaintiffs, it found no basis for Plaintiffs’ contention that Apio exercised control over Plaintiffs’
wages and hours. Likewise, the Supreme Court found that Plaintiffs’ claim lacked merit with respect to
Combs and Ruiz.

McCarther, et al. v. Pacific Telesis Group, 48 Cal. 4th 104 (2010). Plaintiffs, two employees, brought a
representative action seeking a determination that California Labor Code § 233 (“kin care” statute), which
permitted use of sick leave for kin care, required employers to provide paid leave for employees’ care of
sick family members pursuant to the sickness absence policies in applicable collective bargaining
agreements. Prior to class certification, both parties moved for summary judgment regarding whether the
Labor Code imposed this duty on employers. Defendants failed to pay for absences of the first Plaintiff,
who was absent for seven consecutive workdays to take care of her two children, and the second Plaintiff,
who was absent from work for several days to tend to his ill mother. While Plaintiffs argued that
Defendants failed to provide paid leave to care for their ill relatives in accordance with § 233, Defendants
submitted that its sickness absence policy, negotiated through collective bargaining with Plaintiffs’ union,
did not cover absences due to the illness of family members and did not include language giving
employees paid absences for that reason. The trial court granted Defendant’s motion for summary
judgment by ruling that the sickness absence policy did not constitute sick leave, and the Court of Appeal
reversed. Subsequently, the Supreme Court reversed the ruling in favor of Defendants, finding that the
Court of Appeal erred in holding that kin care law applied to Defendants’ absence policy. The Supreme
Court noted that the statute requires employers that provide sick leave to permit employees to use
“accrued and available sick leave” in “an amount not less than the sick leave that would be accrued during
six months at the employee’s then current rate of entitlement” to care for an ill family member. Id. at 109.
Stating that the statute does not apply to all compensated time off for illness, but only to sick leave defined
as “accrued increments of compensated leave” and only in the amount specified, the Supreme Court
observed that the statute is limited to employers that provide a measurable, banked amount of sick leave.
Id. at 111. Defendants’ sickness absence policy provided that employees could be paid for up to five days
of absence in a seven-day period and employees were allowed paid absences whenever they were sick,
with no cap on the number of days they could use per year. Further, Defendants’ sickness absence policy
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did not provide a bank of sick leave hours or days to which the employee was entitled in a six-month or
twelve-month period. As to Plaintiffs’ submission that Defendants’ policy applied to employees after one
year of employment and employees earn the use of five-day increments of compensated leave as “current
rate of entitlement” during any six months of any calendar year thereafter, the Supreme Court stated that
an employee’s current rate of entitlement could be measured only in seven-day periods but not in six-
month periods. Id. at 111-12. The Supreme Court opined, therefore, that it was impossible to determine
the amount of compensated time for sick leave to which an employee might be entitled within six months
and thus it was impossible to determine the amount of time an employee could use for kin care under
§ 233. The Supreme Court stated that § 234, which prohibits employers from using an absence control
policy to count sick leave pursuant to § 233 as an absence that may result in discipline, supported the
conclusion that § 233 did not apply to Defendants’ sickness absence policy. As noted by the Supreme
Court, the only limitation was Defendants’ attendance management policy that provided a schedule of
progressive discipline if an employee was absent for eight days or more in a year. The Supreme Court
observed that without this limitation, an ill employee could claim an unlimited number of compensated sick
days, provided the employee returned to work for at least part of a day every week. Although Plaintiffs
argued that there could be multiple ways to calculate an employee’s kin care leave entitlement under
Defendants’ sickness absence policy, the Supreme Court stated that the statute not only required the
amount of kin care leave be ascertainable, but also limits the type of sick leave plans to which it applies as
employees might use only a measurable portion of “accrued and available” sick leave for kin care. Id. at
113. Rejecting Plaintiffs’ proposed definition of “accrued” as a vested or present right, the Supreme Court
applied the plain definition of accrued as “accumulated” and by analyzing the intention of Legislature, it
concluded that § 233 was limited to a measurable, banked amount of sick leave provided by employers.
Id. at 111.

McGuigan, et al. v. City Of San Diego, 183 Cal. App. 4th 610 (Cal. App. 4th Dist. 2010). Plaintiff, on
behalf of himself and other retired employees, brought an action against the City of San Diego seeking a
judicial declaration that the City’s annual employer contributions resulted in under-funding of its pension
plans, as well as a writ of mandate to direct the City to repay the amount of the shortfall. The San Diego
Police Officers Association (“SDPOA”) pursued its own lawsuits separately against the City in state and
federal courts. After discovery in this case, the parties signed a settlement term sheet in which the City
officials agreed to contribute $173 million to the pension funds. Plaintiff agreed to act as the class
representative for purposes of seeking approval and enforcement of a formalized settlement agreement to
that effect. A group of objectors with the SDPOA challenged the settlement agreement, arguing that the
clause releasing claims was overbroad and might jeopardize their ability to continue to litigate their
separate federal actions. The trial court approved the settlement and the objectors appealed. The
California Court of Appeals affirmed the trial court’s judgment. Plaintiff brought a motion under Cal. Code.
Civ. Proc. § 1021.5, seeking approximately $301,000 in attorneys’ fees incurred on this appeal against the
City, but not against the objectors. The City responded that no further fees were due, and that it was no
longer an opposing party with respect to Plaintiff. After the trial court denied the request for the attorneys’
fees, Plaintiff appealed, and the Court of Appeals affirmed the judgment. The Court of Appeals noted that
Connerly v. State Personnel Board, 37 Cal. 4th 1169 (2006), interpreted § 1021.5 as providing that only an
opposing party can be liable for attorneys’ fees. The Court of Appeals noted that the opposing party liable
for attorneys’ fees under § 1021.5 was the person or agency sued. The Court of Appeals first looked at the
term “successful party,” meaning the party to the litigation that achieves its objectives. The Court of
Appeals noted that in Nestande v. Watson, 111 Cal. App. 4th 232 (2003), the attorneys’ fees request was
made by proponents of a ballot initiative, who prevailed in their attempt to place an initiative on the ballot
over opposition from certain other private parties. After the proponents prevailed at the appellate level,
they sought an award of § 1021.5 attorneys’ fees and costs. Nestande held that the proponents could not
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recover attorneys’ fees from county officials, who had never taken any legal positions against the
proponents. Here, Plaintiff argued that the City qualified as an opposing party because Plaintiff originally
had to sue the City in order to achieve the goal of proper funding of the retirement system. The Court of
Appeals, however, noted that the City, as a settling party and fellow respondent in the third-party objector’s
appeal, was actually allied in interest with Plaintiff in defending the settlement. Plaintiff contended that the
trial court erred by misinterpreting Serrano v. Unruh, 32 Cal. 3d 621 (1982) (Serrano IV), by reasoning that
the appeal portion in this case amounted to a separate action that independently had to satisfy all the
criteria of a statutory entitlement of fees. Plaintiff argued that the City remained an opposing party in this
action before, during, and after the settlement, and thus, the City should remain liable for attorneys’ fees for
services performed by class counsel on appeal. Plaintiff alternatively argued that the legal issue of
contractual interpretation was whether the contractual language, when viewed in light of other language in
the attorneys’ fee clause and the undisputed circumstances leading to the parties’ settlement agreement
and release, included a right to attorneys’ fees and costs on appeal. The Court of Appeals found that the
judgment settled the case, giving finality to the underlying dispute. When the judgment was affirmed on
appeal, both respondents were left in the same position, as before the appeal, as settling parties.
Therefore, under Serrano v. Priest, 20 Cal. 3d 25 (1977) (Serrano III), an allowable award of attorneys’
fees may be made only against appealing Defendants; the Court of Appeals concluded that, here, that did
not include the City after the appeal. With respect to the objectors’ contractual arguments, the Court of
Appeals remarked that its objective reading of the attorneys’ fees clause in the settlement agreement was
that the parties anticipated only one award of private attorneys’ fees would be made. Therefore, the Court
of Appeals concluded that the statutory criterion of necessary adversity in the action was not present, so as
to make the City liable for an award of additional attorneys’ fees to Plaintiff. Next, Plaintiff contended that
he believed that he and his counsel had an on-going fiduciary obligation to the class to defend the
settlement judgment on appeal. The Court of Appeals noted that Plaintiff could have pursued the matter
through trial to judgment, but chose not to do so. Upon the filing of the objectors’ appeal, it became
incumbent upon Plaintiff to evaluate the potential costs if additional fees on appeal should be incurred or
sought. The Court of Appeals remarked that Plaintiff took the risk of filing appellate briefs separately from
the City, and that both he and the City sought the same outcome, i.e., the affirmation of the settlement
judgment. Based on these facts, the Court of Appeals concluded that Plaintiff had not satisfied the criterion
that would have justify an award of attorneys’ fees from the City. Accordingly, the Court of Appeals
affirmed the judgment.

Minor, et al. v. Barnes & Noble Booksellers, Inc., Case No. RG09450216 (Super. Ct. of Alameda
County, Cal. Sept. 30, 2010). Plaintiff brought a class action alleging that Defendant violated California
Labor Code § 212, which requires employers who pay employees by check to issue checks that can be
cashed on demand without discount. Defendant’s counsel indirectly communicated with the class
representative (the sole named Plaintiff) through Plaintiff’s class counsel regarding her separate individual
action – a case entitled Merced v. Barnes & Noble. Defendant’s counsel knew that Plaintiff’s class counsel
represented Plaintiff in her class action against Defendant. Settlement negotiations in Merced action
commenced on or about November of 2009, but Plaintiff’s class counsel was not aware of the negotiations
between Defendant and the class representative until March 2010 when class representative stated her
interest in settling all her claims against Defendant including the Minor class action. Plaintiff’s class
counsel advised her against including any class claims in the settlement of her individual action and that
agreeing to settlement of the Merced action implicated her class representative status in the Minor
litigation. The Court, in its tentative ruling at the case management conference, expressly cautioned
Defendant about proceeding with a settlement that implicated class issues without the input or consent of
Plaintiff’s class counsel. Defendant, however, proceeded with negotiations, and the class representative,
without the input or consent of Plaintiff’s class counsel, signed a written settlement agreement and agreed
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to withdraw as a class representative in the Minor litigation. Defendant brought a motion to dismiss the
class action on the basis of the settlement. Class counsel brought a motion to disqualify defense counsel
due to unilateral contacts with the named Plaintiff and the negotiation of the settlement. The Court noted
that Defendant’s decision to proceed with negotiations showed a willingness to evade the California Rules
of Professional Conduct. The Court concluded that Defendant’s counsel undermined the integrity of the
Court’s process and sought to gain from filing an unwarranted motion to dismiss. The Court accordingly
denied Defendant’s motion to dismiss with prejudice and granted Plaintiff’s motion for disqualification of
defense counsel.

Molina, et al. v. Lexmark International Inc., 2010 WL 3918597 (Super. Ct. of Los Angeles County,
Cal. June 18, 2010). Plaintiff and similarly-situated class members alleged that Defendant imposed a
“use-it-or-lose-it” vacation and personal choice day policy upon them in violation of California Labor Code
§ 227.3. The Court had previously ruled in favor of Plaintiffs, finding that Defendant was liable and that
Defendant failed to maintain accurate and adequate records of the vacation usages and forfeitures. The
sole issue before the Court was determining the proper measure of damages owed to Plaintiffs. With
regard to the burden of proving damages in wage & hour cases where the employer failed to maintain
records, the Court adopted the holding of Anderson v. Mt. Clemens, 328 U.S. 680 (1946). Anderson
provides that an employee satisfies his initial burden of proof if he shows he has in fact performed work for
which he was improperly compensated and produces sufficient evidence to show the amount and extent of
that work as a matter of just and reasonable inference; the burden then shifts to the employer to come
forward with evidence of the precise amount of work performed. If the employer fails to produce such
evidence, the employee is entitled to damages even though the calculation of damages is only an
approximation. Plaintiffs proved that Defendant operated under an illegal “use it or lose it” policy. The
Court found that Plaintiffs provided sufficient evidence as to the extent and amount of damages, thereby
shifting the burden to Defendant to negate Plaintiffs’ proof. However, in calculating the damages, Plaintiffs’
expert disregarded all completed surveys, depositions, and trial testimony, and assessed damages by
calculating a total pool of potential vacation/personal choice days and discounting that pool according to a
matrix of potential forfeiture rates of 100%, 80%, and 65%. Defendant challenged this method and argued
that certain class members had no damages, as they took all available vacation time and personal days,
and others took most of their vacation time and personal days while working, therefore disproving the
100% forfeiture rate offered by Plaintiffs. The Court agreed with Defendant, finding that because 12 class
members used at least a portion of their accrued vacation during the period in question, a 100% forfeiture
rate could not logically or mathematically result. The Court, however, determined that Defendant failed to
negate Plaintiffs’ calculations based on forfeiture rates of 80% and 65%. The Court found that Defendant’s
expert’s model utilized well-established statistical concepts like minimum, maximum, median, weighted
average, interpolation, and proration. Plaintiffs also argued that because of numerous methodological
deficiencies, Defendant’s expert’s model could not be considered fairly representational of the class. In
agreeing with Plaintiffs, the Court found the depositions reviewed by the defense expert were purposefully
selected and therefore were not free from bias. Further, the Court noted that a great portion of the data
points indicated nothing more than if an employee did or did not work during a particular year, i.e., few
actual numerical points existed, and therefore to extrapolate from such a small sub-set called into question
the reasonableness of the expert’s reliance upon the data and his claims regarding high data availability
during a given year. Because of the limited data set that existed, the Court did not give much weight to the
expert’s calculations. Plaintiffs’ final argument related to the use of termination pay-out records by
Defendant’s expert. Defendant’s model assumed that payments for outstanding vacation days upon
termination or resignation fully compensated employees for days accrued. If a payment was made, the
model assumed that the individual forfeited zero days. Furthermore, if no payment was made, the model
assumed that the individual had used all vacation days and no payment was due. The Court agreed with
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Plaintiffs’ criticisms of the assumptions and found that they undoubtedly skewed the damage calculations
downwards in favor of the Defendant by ignoring the exclusion of prior years’ vacation time due to
Defendant’s restrictive policy. The Court concluded that although Plaintiffs’ expert failed to take into
account actual class member testimony indicating usage rates greater than 0%, she had provided a
reliable estimation of total possible days forfeited less pay-outs at termination which could be used to
calculate a more reasonable damage measure. Based on this evidence, the Court exercised its discretion
to determine a reasonable approximation of damages. Taking into account the deficiencies in both
Plaintiffs’ and Defendant’s calculations, which ranged from 10.3% to 80%, the Court found that a
reasonable approximation of the forfeiture rate was 45.2%.

Morgan, et al. v. United Retail Inc., 186 Cal. App. 4th 1136 (Cal. App. 2d Dist. 2010). Plaintiff, a former
employee of United Retail Inc., brought a class action on behalf of all non-exempt individuals employed by
Defendant in California who received wage statements for alleged violations of various wage & hour laws,
including a statutory claim for violation of California Labor Code § 226. Section 226 provides what an
employer must include in the wage statements of its employees. Plaintiff alleged that United Retail’s wage
statements failed to comply with § 226(a), as they did not show the total hours worked by the employee.
The trial court granted Plaintiff’s motion for class certification on the § 226 claim. During her deposition,
Plaintiff admitted that her wage statements reflected total hours she actually worked and that her hours
were accurately recorded. However, she stated that it was difficult to count how many hours she had
worked because the totals of regular hours and overtime hours were not added together on a separate line.
United Retail moved for summary adjudication as to the § 226 claim, arguing that: (i) the wage statements
complied with § 226 by showing the total hours worked; (ii) class members did not suffer any injury as a
result of their wage statements; and (iii) it did not knowingly and intentionally issue non-compliant wage
statements. United Retail also submitted declarations from 18 class members stating that wage
statements always showed their total hours worked, by showing the number of regular hours and overtime
hours worked during pay period; that they were never confused about the total number of hours they
worked; and they did not suffer any injury as a result of not having the sum total amount of hours reflected
in on a separate line. The trial court granted Defendant motion for summary adjudication and found that
because Plaintiff failed to present any evidence to refute Defendant’s showing of good faith compliance,
and the wage statements complied with § 226 as it showed the number of hours worked by class members
at their regular and overtime rates of pay. On appeal, the California Court of Appeal affirmed the trial
court’s order. The Court of Appeal noted that whether a wage statement complies with § 226 where it
separately lists the total number of regular hours and the total number of overtime hours worked by an
employee, but does not include an additional line with the sum of the two figures, was an issue of first
impression in California. Based on Cicairos v. Summit Logistics, Inc., 133 Cal. App. 4th 949 (2005), and
Wang v. Chinese Daily News, Inc., 435 F. Supp. 2d 1042 (C.D. Cal. 2006), and an opinion letter issued by
the Department of Industrial Relations, Division of Labor Standards Enforcement (“DLSE”), the Court of
Appeal found that separately listing the total regular hours and the total overtime hours worked during the
pay period complied with § 226 because it reflected the total hours worked. In support of its holding, the
Court of Appeal noted that Defendant’s wage statements mirrored the DLSE’s exemplar wage statement
displayed on the DLSE’s website which separately listed the total regular hours and total overtime hours
worked during a pay period, but did not have an additional line with the sum total of all hours worked. The
Court of Appeal further disagreed with Plaintiff that an employer complies with § 226 only when its wage
statements separately list both the sum of all hours worked pursuant to § 226(a)(2), and contain a
breakdown of hours worked at each hourly rate pursuant to § 226(a)(9). The Court of Appeal observed
that the amendment to § 226 in 2000 expanded the scope of information to be included by employers in
itemized wage statements, which required an employer to list both the total regular hours worked and the
total overtime hours worked, along with corresponding hourly rates. The Court of Appeal did not, however,
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construe that after the amendment an employer had to provide a separate line listing the sum of all hours
worked to comply with § 226. The Court concluded that Defendant’s wage statements complied with
§ 226’s requirement regarding the itemization of total hours worked by showing the actual number of
regular hours worked and the actual number of overtime hours worked during the applicable pay period.
On this basis, the Court of Appeal affirmed the trial court’s judgment.

Munoz, et al. v. BCI Coca-Cola Bottling Co., 186 Cal. App. 4th 399 (Cal. App. 2d Dist. 2010). Plaintiffs,
a group of production and merchandizing supervisors, brought a class action alleging that Defendant
intentionally misclassified them as exempt employees and denied them overtime pay and meal and rest
periods. Prior to initiation of the suit, other supervisors who worked for the Defendant, excluding the
production and merchandizing supervisors, had brought a separate class action in Costanza v. BCI Coca-
Cola Bottling Co. of Los Angeles. The parties in Costanza settled for $2.25 million for 377 class members.
In this action, the parties reached a settlement through mediation for $1.1 million, to be distributed amongst
188 class members. The trial court preliminarily approved the proposed settlement, provisionally certified
the class, ordered notice to class members of the proposed settlement, and set a hearing for final approval.
A class member named Greg Greenwell filed a notice of objection, arguing that the settlement was not fair
or reasonable because: (i) the release to be given by the class was overly broad; (ii) the parties failed to
provide the total potential value of the claims being released; (iii) the settlement sum was too low; (iv) there
was insufficient pre-trial discovery which made it difficult to evaluate the value of the claim and compare it
to the settlement amount; and (v) the notice to class members did not provide sufficient information to allow
members to calculate how much they could expect to receive for their claims. Greenwell also argued that
the notice to the class had not included the request for exclusion form ordered by the judge. The trial court
overruled Greenwell’s objection and approved the settlement. Greenwell appealed the order on similar
grounds that he argued in the trial court, including that the lack of information on the amount-in-controversy
prevented a finding that the settlement was fair and reasonable, and relied for support on Kullar v. Foot
Locker Retail, Inc., 168 Cal. App. 4th 116 (2008), and Clark v. American Residential Services LLC, 175
Cal. App. 4th 785 (2009). On appeal, the California Court of Appeal found no merit in Greenwell’s
contentions and affirmed the settlement approval order. The Court of Appeal observed that it does not
make an independent determination whether the settlement terms were fair, adequate, and reasonable, but
only whether the trial court had acted within its discretion. Discussing the principles in Kullar, the Court of
Appeal found that the trial court had not abused its discretion in finding the settlement fair and reasonable.
It observed that Greenwell misunderstood Kullar relative to the absence of evidence in the form of an
explicit statement of the maximum amount the class could recover if it prevailed on all its claims. The
Court of Appeal determined that Kullar did not, as Greenwell claimed, require any explicit statement of
value; it simply required a record which allowed an understanding of the amount-in-controversy and the
likely range of the litigation’s outcome. The Court of Appeal concluded that such a record existed in this
case and that the trial court had an understanding of the amount-in-controversy, despite the absence of a
statement relative to the maximum value of all claims. The Court of Appeal also found that the record
contained sufficient information to assess the strength of the class claims, and the risks and expense of
litigation. The Court of Appeal concluded that the evidentiary records in Kullar and Clark were significantly
different from this case. Greenwell additionally argued that the release given to the class members was
unreasonably broad, because the class members released claims for any position they may have held with
Defendant during the class period. The Court of Appeal observed that Greenwell cited no authority
suggesting that the release was defective and thus, it saw no basis for finding that the release was
improper as a matter of law. Greenwell also pointed out that the parties violated the trial court’s preliminary
approval order concerning exclusion from the class by writing a letter. The Court of Appeal noted that the
trial court did not abuse its discretion as it approved the procedure in its final order. Greenwell likewise
criticized the notice given to the class because it did not estimate the amount class members would receive
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under the settlement. The Court of Appeal found no flaw in the notice, and determined that Greenwell cited
no authority for the proposition a settlement must be disapproved merely because the class notice does not
calculate the minimum recovery. Finally, Greenwell complained about the $5,000 enhancement payments
to each of the two class representatives. The Court of Appeal opined that Greenwell cited no authority for
the proposition that such an award was unreasonable as a matter of law.

Pfizer Inc. v. Superior Court, 182 Cal. App. 4th 622 (Cal. App. 2d Dist. 2010). Plaintiff brought a class
action under California’s Unfair Competition Law (“UCL”) and False Advertising Law (“FAL”) alleging that
Pfizer Inc. marketed Listerine mouthwash in a misleading manner by representing that use of Listerine
could replace use of dental floss. Plaintiff sought to certify a class of all California consumers who had
purchased Listerine during a six-month period. The trial court expressed numerous reservations
concerning the remedies available to the class. Specifically, the trial court observed that as the advertising
and labeling were no longer in use by Pfizer, injunctive relief might not be appropriate. Regarding
restitutionary relief, Proposition 64’s requirement of injury-in-fact or lost money or property as a result of
Pfizer’s conduct might preclude recovery on a class basis. The trial court nevertheless certified the class.
Pfizer petitioned the California Court of Appeal for a writ of mandate seeking to vacate the trial court’s
order. The Court of Appeal vacated the trial court’s order granting the motion for class certification and
entered an order denying the motion on the basis that the class was overbroad. The Court of Appeal
concluded that Proposition 64 required private representative actions to satisfy the procedural
requirements for class actions. Additionally, the Court of Appeal concluded that unless the Attorney
General or local public prosecutors brought an action under the UCL and FAL, the mere likelihood of harm
to members of the public was insufficient for standing to sue. Subsequently, the California Supreme Court
remanded the case, directing the Court of Appeal to reconsider the matter in light of its decision In Re
Tobacco II cases, 46 Cal. 4th 298 (2009) (Tobacco II). Tobacco II analyzed the impact of Proposition 64
on UCL class actions and concluded that a class representative proceeding on a misrepresentation claim
must demonstrate actual reliance on the allegedly deceptive or misleading statements, in accordance with
the well-settled principles regarding the element of reliance in ordinary fraud actions. On remand, the
Court of Appeal found that the class certified by the trial court was overbroad because many class
members were not entitled to restitutionary relief. The record reflected that of 34 different Listerine
mouthwash bottles, 19 did not include a label making any statement comparing the mouthwash to floss.
Furthermore, the four commercials that Pfizer ran comparing Listerine to floss were not run continuously
during the class period. Therefore, the Court of Appeal determined that it was possible that a majority of
the class members who purchased the mouthwash did so because they were brand-loyal customers, and
were not influenced by Pfizer’s campaign. The Court of Appeal noted that Plaintiff testified that he did not
make his purchase based on any of the four television commercials or other ads, and that he bought it
because the red label on the mouthwash said “as effective as floss.” Id. at 633. The Court of Appeal found
that this testimony was not probative of Plaintiff’s or the absent class members’ reaction to different
language contained in television commercials and other labels. Therefore, the Court of Appeal concluded
that Plaintiff lacked standing to represent the class. The Court of Appeal remarked that it was mindful of
Tobacco II’s holding that when a Plaintiff alleged exposure to a long-term advertising campaign, he need
not prove with an unrealistic degree of specificity that he relied on particular advertisements when the
unfair practice is a fraudulent advertising campaign itself. However, the Court of Appeal found that the
litigation in Tobacco II arose out of a decades-long campaign of the tobacco industry to conceal the health
risks, unlike the “as effective as floss” campaign in this case which was limited in scope and lasted just
over six months. Id. at 633-34.

Sevidal, et al. v. Target Corp., 189 Cal. App. 4th 905 (Cal. App. 4th Dist. 2010). Plaintiff, a consumer,
brought a class action against Defendant alleging violation of California’s Unfair Competition Law (“UCL”),
the False Advertising Law (“FAL”), the Consumer Legal Remedies Act (“CLRA”), fraudulent concealment,
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and unjust enrichment. Plaintiff purchased three clothing items from Defendant’s website, which stated the
items were made in the United States. Upon delivery of the items, Plaintiff discovered labels showing they
were made outside the United States. Plaintiff sought to certify a class of California consumers who
bought imported items from Defendant’s website that were similarly misidentified as made in the United
States. The trial court declined to certify the class and upon Plaintiff’s appeal, the Court of Appeal affirmed
the trial court’s order. The Court of Appeal found that the trial court correctly held that Plaintiff failed to
show an ascertainable class. Defendant presented evidence that it was unable to determine from its
computer records the identity of individuals who purchased an improperly designated item. Defendant’s
evidence showed that a computer bug caused the improper designation, and that the bug would not
consistently misidentify the product’s origin. Defendant submitted that the computer bug sometimes
affected the same item more than once and as a result, some items could have alternated between being
correctly designated as “imported” and erroneously designated as “made in the USA” on the website at
multiple times on various dates. Defendant asserted that without knowing the exact dates and times that a
particular item had the United States country-of-origin designation, it could not identify those customers
who purchased an imported item when it was incorrectly labeled on the website. The Court of Appeal
noted that the spreadsheets produced by Defendant during discovery – which showed that approximately
35,000 items were wrongly designated as “made in the USA” on the website – actually referred to every
item on the website described as made in the USA. The Court of Appeal thus concluded that Defendant
could not make the required identifications. The Court of Appeal further stated that Defendant’s ability to
identify consumers who purchased goods on-line would not provide the necessary information to determine
the identity of those consumers who purchased goods on-line that were misidentified at the time of the
purchase. Plaintiff argued that his proposed class was specific enough that purchasers could identify
themselves. Although Defendant’s website had an additional information tab that stated whether the item
was made in the USA or imported, the Court of Appeal found that Defendant had no information about
whether any specific customer viewed the additional information tab. The Court of Appeal observed that
the proposed class included every person who purchased an imported item during the time it was
described as made in the USA even if that person never saw such description. Further, Defendant’s
statistical evidence showed that approximately 80% of the proposed class consisted of individuals who
purchased an item without viewing the country-of-origin information and thus were never exposed to the
alleged misrepresentation. Although a class might be certified without showing that the unnamed class
members individually relied on the misrepresentations, the Court of Appeal found that the trial court did not
base its ruling on reliance but on the manner in which Plaintiff chose to broadly define the proposed class,
the specific facts regarding how a product’s country of origin was manifested on Defendant’s website, and
on the absence of any records or other objective criteria to define and limit the class. The Court of Appeal
rejected Plaintiff’s suggestion that Defendant’s failure to keep records of the country-of-origin information
eliminated his burden to establish an ascertainable class. The Court of Appeal determined that Defendant
had no contractual or statutory duty to maintain records pertaining to a consumer’s selection of the
additional information. Second, the Court of Appeal affirmed the trial court’s decision that the proposed
class was unascertainable and thus overbroad. The Court of Appeal additionally concluded that the trial
court’s order could be affirmed based on the evidence showing that the proposed class was overbroad
because a substantial portion of the class would have no right to recover monetary relief on the asserted
UCL and FAL claims. Although Plaintiff alleged that a false made in U.S.A. representation violated various
laws, he had not cited to any legal requirement that a retailer must inform consumers of the country-of-
origin information before they purchase an item. The Court of Appeal held that the fact that the consumers
did not learn of this information was not a basis to conclude that Defendant was required to disgorge profits
from the sales to every consumer, regardless whether the consumer was ever exposed to the alleged
misrepresentation. The Court of Appeal also found that there was no basis for concluding that Defendant
improperly acquired any money or property from consumers who purchased goods without having any
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exposure to misinformation concerning the country of origin of Defendant products. Although Plaintiff
alleged that Defendant committed an unlawful act, the Court of Appeal concluded that the essence of such
an allegation was based on a purported false misrepresentation to which the majority of class members
were never exposed. The Court of Appeal held that the trial court did not abuse its discretion in concluding
that the class action procedure was unsuitable for the fraud claim because Defendant’s liability to each
class member would have to be determined individually. The Court of Appeal noted that most class
members would have no right to recover because they did not view the representation. Finally, the Court
of Appeal affirmed the trial court’s order that the class was overbroad with respect to Plaintiff’s CLRA claim
because the majority of unnamed class members did not view the alleged misrepresentation and therefore
could not show that they suffered damage per the causation element of the CLRA claim.

Tucker, et al. v. Pacific Bell Mobile Services, 186 Cal. App. 4th 1548 (Cal. App. 1st Dist. 2010). In a
putative class action, Plaintiffs, a group of cell phone users, alleged that Defendants violated California’s
Unfair Competition Law (“UCL”) by making false and deceptive representations. During the deposition of
one named Plaintiff, Julia Knapp, Plaintiffs’ counsel wrote on a legal pad and showed it to Knapp,
instructing her not to answer questions related to her standing or to the notes on the legal pad, which he
later threw away. Defendants moved for sanctions against Plaintiffs and their counsel. Pursuant to
§ 2030.030 of the Civil Code, the trial court determined that Plaintiffs engaged in an abuse of the discovery
process and awarded monetary sanctions of $7,500 to Defendants for the costs of re-deposing Knapp and
bringing their discovery motion. Plaintiffs appealed. The California Court of Appeals reversed the portion
of the trial court’s order that awarded monetary sanctions related to anticipated costs of a future deposition,
and affirmed the order in all other respects. Plaintiffs contended that the motion was improper because it
aimed to preclude class certification. In their motion, Defendants had asked the trial court to award
monetary sanctions, remove class counsel, appoint a discovery referee, and strike Plaintiffs’ class claims.
The Court of Appeals opined that the fact that Defendants sought other relief in addition to monetary
sanctions did not transform the motion for sanctions into a motion to deny class certification. The Court of
Appeals rejected Plaintiffs’ contention that Defendants did not move to compel deposition responses
pursuant to § 2025.480 before moving for sanctions, because the Court of Appeals found that this section
indicated a discretionary choice, rather than a prescribed procedure. Regarding Plaintiffs’ argument that
the contents of the legal pad were protected by the attorney-client privilege, the Court of Appeals noted that
Plaintiffs did not establish that the trial court erred in finding that counsel coached Knapp or abused its
discretion by granting Defendants’ motion for sanctions. Accordingly, the Court of Appeals concluded that
the trial court was correct in awarding sanctions against Plaintiffs’ counsel. Finally, Plaintiffs argued that
the trial court erred in awarding sanctions for the purpose of re-deposing Knapp because Defendants had
not yet “incurred” those expenses within the meaning of § 2023.030(a). The Court of Appeals reasoned
that although the statute did not define “incurred,” the statute means reasonable expenses incurred by the
successful party in obtaining the order compelling discovery. On this basis, the Court of Appeal concluded
that the trial court could not award sanctions for further deposing Knapp as Defendants had not yet
“incurred” those expenses. Id. at 1562-63.

Villacres, et al. v. ABM Industries Inc., et al., 189 Cal. App. 4th 562 (Cal. App. 2d Dist. 2010). Plaintiff,
a former employee, brought an action against Defendant, his employer, seeking civil penalties under the
Labor Code Private Attorneys General Act of 2004 (“PAGA”). Plaintiff alleged violations of the California
Labor Code with respect to paying overtime compensation, furnishing employees with complete wage
statements, providing meal and rest periods, indemnifying employees for business expenses and losses,
and paying wages on a timely basis. Two days before this action was filed, a different class action filed by
two employees of American Commercial Security Services (“ACSS”) alleging failure to pay overtime
compensation, failure to pay wages for a split shift, and violation of the unfair competition law in Augustus
v. American Commercial Security Services, Inc., No. BC347914 (Super. Ct. Los Angeles County 2008),
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was dismissed with prejudice. Augustus was brought on behalf of a class of similarly-situated current and
former ACSS security guards. The parties in Augustus settled their dispute, and the settlement agreement
stated that each of the class members would fully release all claims against ACSS, its affiliates,
subsidiaries, and parent companies. Plaintiff was a member of the prior Augustus class and Defendants,
together with ACSS, constituted a single employer for purposes of this action. Plaintiff initially brought his
lawsuit as a class action, which he later amended by dropping all references and allegations concerning a
class action, and alleged that he was bringing the action as an individual. Defendants filed a motion for
summary judgment, contending that the doctrine of res judicata barred this action based on the settlement
and the dismissal with prejudice in Augustus. The trial court granted the motion. On Plaintiff’s appeal, the
California Court of Appeal affirmed the order. The Court of Appeal noted that res judicata applies to a
Court-approved settlement in a class action that was dismissed with prejudice. The Court of Appeal noted
that the doctrine is applicable if: (i) the decision in the prior proceeding was final on the merits; (ii) the
present proceeding is on the same cause of action as the prior proceeding; and (iii) the parties in the
present proceeding, or parties in privity with them, were parties to the prior proceeding. In Augustus, the
complaint sought civil penalties under Labor Code § 558 and alleged that the employer failed to pay
overtime compensation, failed to pay wages for a split shift, and violated the unfair competition law. In this
case, Plaintiff brought the action against the same employer, seeking civil penalties under the PAGA based
on the employer’s alleged failure to pay overtime compensation and its alleged violation of other Labor
Code provisions. The Court remarked that, in determining whether res judicata applied, it need not decide
whether the PAGA and Labor Code violations were similar, because the pivotal fact is that Plaintiff
responded to the notice, sent in the Augustus action, after preliminary approval of the settlement. The
Court noted that after the members of the class were properly notified of the action, they were required to
decide whether to remain members of the class or opt-out of the action and pursue their own independent
remedies. The notification of members of the class was necessary in order to ensure a binding
adjudication and an enforceable judgment with respect to the rights of the members of the class. Absent
such notification, no member of the class need be bound by the result of the litigation. The Court of Appeal
remarked that Plaintiff could have objected to the proposed settlement, sought to intervene to add PAGA
claims, or opt-out of the Augustus action. Plaintiff did not opt-out of the class or raise his PAGA claims
through objection, intervention, or by way of appeal; thus, the Court of Appeal ruled that his suit was barred
by res judicata. The Court of Appeal reasoned that Plaintiff could not choose to partake of the Augustus
settlement proceeds, which included an amount for penalties, and then bring a separate action for
additional penalties. Moreover, the settlement in Augustus also released Defendants from future claims on
the same cause of action as raised in Augustus. The Court of Appeal noted that in Augustine Medical v.
Progressive Dynamics, 194 F.3d 1367 (Fed. Cir. 1999), the parties agreed to release any and all claims,
and when Plaintiff filed a subsequent suit against Defendant, it prevailed on summary judgment based on
the release. The Court of Appeal observed that the Augustus settlement agreement recognized a limited
exception for additional litigation, specifying a list of existing cases alleging meal and rest period violations,
of which Plaintiff’s suit was not a part. Relying on Consumer Advocacy Group, Inc. v. ExxonMobil Corp.,
168 Cal. App. 4th 675, 688-9 (2008), Plaintiff argued that the Augustus settlement agreement did not bar
the PAGA claims. In ExxonMobil, the parties settled, resulting in an agreement releasing any and all
claims that could have been asserted in that action, concerning the contamination of sources of water
through leakage of benzene and toluene; in a separate suit, Plaintiff alleged the same claims as in the
previous case, and ExxonMobil moved for summary judgment. The Court of Appeal reversed the grant of
summary judgment and held that Plaintiff distinguished the primary right at issue by alleging violations
based on benzene, toluene, and lead, while the settlement concerned benzene and toluene, but not lead.
The Court of Appeal found that ExxonMobil was inapposite, as the language of the Augustus settlement
agreement was significantly broader than the narrow release in ExxonMobil. Accordingly, the Court of
Appeal held that the suit alleged the same cause of action asserted and settled in Augustus. Plaintiff next
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argued that he was in privity with Plaintiffs in Augustus. The Court of Appeal disagreed, finding that he was
a member of the Augustus class and he was bound by the Augustus settlement agreement. Thus, the
Court of Appeal determined that it was proper to apply the doctrine of res judicata to him.

Wallace, et al. v. GEICO General Insurance Co., 183 Cal. App. 4th 1390 (Cal. App. 4th Dist. 2010).
Plaintiff, a policyholder of Defendant, brought a putative class action under California Business and
Professions Code § 17200, alleging that GEICO wrongly denied automobile insurance coverage for body
shop repairs performed at labor rates it considered to be above the prevailing rate. The trial court struck
the class allegations, stating that Defendant’s offer of monetary compensation to Plaintiff after she filed her
lawsuit caused her to lose standing as the class representative. The California Court of Appeal reversed
the order and remanded for further proceedings. The Court of Appeal found that the trial court’s order
striking the class allegations was not based on the independent ground that Plaintiff had failed to move for
class certification. Instead, Plaintiff argued that the trial court erred in ruling that she lacked standing to
proceed as the class representative based on the doctrine articulated in La Sala v. American Savings &
Loan Association, 5 Cal. 3d 864 (1971), where a Defendant in a class action was not permitted to avoid a
class action by “picking-off” the class representatives by remedying the injuries they suffered. The Court of
Appeal agreed with Plaintiff’s reasoning, observing that the proper procedure in a pick-off situation is for
the trial court to consider whether the named Plaintiff would continue to represent the class fairly in light of
individual relief offered by Defendant. The Court of Appeal noted that the pick-off concept applied as well
to a class action alleging a violation of § 17200 et seq. The Court of Appeal rejected the trial court’s
determination that La Sala was not applicable because Plaintiff must have actually suffered injury under
§ 17200. The Court of Appeal determined that applying the pick-off cases to a class action brought under
§ 17200 did not conflict with the injury-in-fact requirement under § 17204, as the pick-off cases
presupposed an injury-in-fact at the time the lawsuit was filed. The Court of Appeal noted that as required
by § 17204, Plaintiff had suffered an injury-in-fact and lost money as a result of the practices at issue in this
lawsuit, as she was injured by paying for repair work that GEICO did not cover. Thus, at the time she filed
suit she was a proper Plaintiff under § 17204. Defendant argued that it did not attempt to pick-off Plaintiff
as the class representative, but instead compensated her under the terms of the consent order issued by
Department of Insurance which provided the same relief to Plaintiff and other class members. Defendant
further argued that the consent order was entered two months before Plaintiff filed her lawsuit, by which
time Defendant had effectively agreed to compensate Plaintiff before she filed the lawsuit, and thus it did
not engage in the conduct described in the pick-off cases. Rejecting Defendant’s argument, the Court of
Appeal found that the consent order required Defendant to make payments only to a limited group of
individuals. Specifically, Defendant was required to conduct an internal audit of certain complaints
submitted to it and, within 90 days of the approval of the consent order, had to reimburse the insureds who
made those complaints. Furthermore, to the extent Defendant received additional complaints in the 60-day
period after the approval of the consent order, GEICO was required to reimburse those who made
complaints. The Court of Appeal found that it was undisputed that Plaintiff did not make a complaint to
Defendant prior to filing this lawsuit, and the lawsuit was filed more than 60 days after the consent order
was approved. Therefore, the Court of Appeal concluded that Plaintiff did not fall within the scope of
persons whom Defendant was required to reimburse under the terms of the consent order. The Court of
Appeal observed that like Plaintiff, there may be others in the proposed class who did not make a
complaint to GEICO within the required timeframe and thus were entitled to reimbursement under the
terms of the consent order. The Court of Appeal further noted that because Defendant was not required to
reimburse Plaintiff under the terms of the consent order, it voluntarily offered to settle with her after she
filed a class action. The Court of Appeal determined that in such a situation, Plaintiff did not automatically
lose standing to act as a class representative. Accordingly, the Court of Appeal concluded that the trial
court erred in granting the motion to strike the class allegations and remanded the case directing the trial
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court to take into account the fact of Defendant’s settlement offer when deciding whether Plaintiff would
adequately represent the class.

Walnut Producers Of California, et al. v. Diamond Foods, Inc., 187 Cal. App. 4th 634 (Cal. App. 3d
Dist. 2010). Plaintiffs, a group of walnut growers, brought a class action against Defendant, a walnut
processor, alleging that Defendant breached the walnut purchase agreement (“Agreement”) it signed, by
failing to pay a reasonable market value for their walnuts. Plaintiffs sought damages, reformation of the
contract, and declaratory relief. The Agreement provided that all disputes would be resolved by binding
arbitration, and included a class action waiver. Plaintiffs contended that the class action waiver was
unenforceable and unconscionable. The trial court disagreed, and struck the class action allegations.
Upon appeal, the California Court of Appeal affirmed. Plaintiffs claimed that the Agreement was
procedurally unconscionable because it was an adhesion contract, a standardized contract imposed upon
a party without an opportunity to negotiate the terms. The Court of Appeal stated that this element focused
on unequal bargaining power and that absent unusual circumstances, use of an adhesion contract
established a minimal degree of procedural unconscionability. The Court of Appeal found that Plaintiffs
failed to successfully plead the Agreement was a contract of adhesion because although it was
standardized and presented to Plaintiffs without any opportunity to negotiate, Defendant did not have
superior bargaining power, and Plaintiffs had other alternatives. The Court of Appeal determined that the
class action waiver was not hidden, as it was set forth in the same size text as the rest of the Agreement
and Plaintiffs had an opportunity to read the provision. With respect to Plaintiffs’ argument that the clause
was substantively unconscionable, the Court of Appeal reasoned that this element focused on overly
harsh, oppressive, or one-sided results. Plaintiffs claimed that the class action waiver was one-sided
because it insulated Defendant from any liability to Plaintiffs for its wrongful conduct. In this regard,
Plaintiffs alleged that because of the size of the individual claims and the uneven financial resources of the
parties, the only effective way that Plaintiffs could maintain litigation against Defendant was by way of a
class action. Relying on Discover Bank v. Superior Court, 36 Cal. 4th 148 (2005), the Court of Appeal
opined that class action waivers have been invalidated as unconscionable where the individual claims were
so small that a class action waiver effectively operated as an exculpatory contract. The Court of Appeal
stated that here, unlike in Discover Bank, Plaintiffs’ complaint did not establish that the Agreement’s class
action waiver unduly hindered Plaintiffs from pursuing a legal remedy. The Court of Appeal found that
Plaintiffs sought an award of roughly $43,000 per Plaintiff, and requiring a Plaintiff to file an individual
action for this amount was not unconscionable. To Plaintiffs’ argument that the class action waiver was
unconscionable because, although it applied to both parties, it effectively limited them from bringing a class
action, the Court of Appeal determined that this would only apply if a class action was the only feasible way
of enforcing Defendant’s obligations under the Agreement. The Court of Appeal concluded that Plaintiffs
had not sufficiently pleaded substantive unconscionability to require a hearing under Civil Code § 1670.5 to
determine whether the class action waiver was unconscionable.

Weinstat, et al. v. Dentsply International, Inc., 180 Cal. App. 4th 1213 (Cal. App. 1st Dist. 2010).
Plaintiffs, a group of dentists and buyers, filed an action under the California Unfair Competition Law
(“UCL”) and for breach of express warranty, alleging that the Defendant’s “Cavitron” products were unsafe
for oral surgery. After discovery, the trial court decertified the Plaintiffs’ class and denied Plaintiffs’ motion
for reconsideration. The Court of Appeal reversed and remanded for the limited purpose of deciding
whether the named Plaintiffs met the UCL standing requirements. The Court of Appeal observed that while
Business & Professions Code, § 17204, as amended by Proposition 64, provides that any person may
pursue representative claims only if the Plaintiff meets the standing requirements, it is not necessary that
each class member prove standing. The Court of Appeal stated that in In Re Tobacco II cases, 46 Cal. 4th
298 (2009), the California Supreme Court held that Proposition 64’s standing and actual reliance
requirements applied only to the class representatives, who need only show that the representation was a
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substantial factor, not the sole or predominant factor, in influencing his conduct; furthermore, the class
representative need not demonstrate individualized reliance. Regarding Plaintiffs’ breach of warranty
claims, the trial court had decertified the class on the basis that Plaintiffs could not prove reliance on
Defendant’s alleged misrepresentations on a class-wide basis. The Court of Appeal found that the trial
court erred because the order rested on the incorrect legal presumption that a breach of express warranty
claim required proof of prior reliance. Additionally, though the trial court ruled that variations in the
directions with different Cavitron models created predominantly individual factual issues in the case, the
Court of Appeal determined that the finding of varying directions did not suggest that the variations were
material to the claims. The Court of Appeal observed that the trial court’s reliance on Osborne v. Subaru of
America, Inc., 198 Cal. App. 3d 646, 661(1988), was unconvincing because Osborne affirmed denial of
certification of a nationwide class and manifested a host of problems not present in the instant case such
as conflict of laws issues, an immense potential putative class members, and the infeasibility of creating an
acceptable number of sub-classes. The Court of Appeal additionally observed that the trial court
incorrectly assumed that class procedures would circumvent Defendant’s rebuttal rights and referred to
Massachusetts Mutual Life Insurance Co. v. Superior Court, 97 Cal. App. 4th 1282, 1292 (2002), for the
proposition that the possibility that a Defendant may be able to defeat the showing of an element of a
cause of action as to a few individual class members did not transform the common question into a
multitude of individual ones.

Zumbowicz, et al. v. Hospital Association Of Southern California, 2010 Cal. App. Unpub. LEXIS 9045
(Cal. App. 2d Dist. Nov. 16, 2010). Plaintiffs, on behalf of themselves and a class of nurses and technical
care specialists, filed a class action alleging that Defendants conspired to depress nurse wages throughout
Southern California. Specifically, Plaintiffs alleged that, in an effort to off-set overtime costs resulting from
the Eight-Hour-Day Restoration and Workplace Flexibility Act of 1999 (“AB 60”), Defendants entered into a
secret agreement to lower the hourly wage rate of nurses by 15 percent. Plaintiffs asserted that the pay
decrease was calculated to off-set the wage increase that 12-hour shift nurses would receive as a result of
AB 60’s overtime requirements. Defendants filed motions for summary judgment, arguing that Plaintiffs
had failed to identify any evidence of an illicit agreement to depress wages. Plaintiffs argued that under the
doctrine of conscious parallelism, they had introduced sufficient circumstantial evidence to raise a triable
issue of fact as to the existence of an unlawful agreement. The trial court granted Defendants’ motions and
dismissed the case. On appeal, the California Court of Appeal affirmed. The Court of Appeal observed
that Plaintiffs faced a demanding standard of proof, and that ambiguous evidence that was as consistent
with permissible competition as it was with unlawful conspiracy does not infer an unlawful conspiracy. The
Court of Appeal stated that to show illegal concerted action based on consciously parallel behavior,
Plaintiffs must show Defendants’ behavior was parallel, Defendants were conscious of each other’s
conduct, and that this awareness was an element in their decision-making process. The Court of Appeal
found that Plaintiffs did not establish these factors. Plaintiffs failed to introduce sufficient evidence of
parallel conduct because of the varied responses to AB 60, as half of Defendants did not adopt an
equivalency pay reduction, almost half did so only after employees voluntarily chose to adopt such
reductions, and only one imposed a mandatory wage reduction on all nurses working 12-hour shifts. The
Court of Appeal also determined that Plaintiffs had failed to identify sufficient evidence to show the second
factor. To demonstrate that the alleged action would be counter to the self-interest of any actor engaging
in the action alone, Plaintiffs asserted that it would be against a hospital’s self-interest to unilaterally
impose an equivalency pay reduction because nurses would leave to work for a competitor. The Court of
Appeal found that Plaintiffs’ theory was predicated on assumptions that were not supported by any
evidence in the record. Additionally, the hospitals had a sound business justification for adopting the
equivalency plan, there was no evidence that the harm of employee departures would outweigh the
savings, and numerous hospitals did not impose an equivalency pay plan. Furthermore, Plaintiffs did not
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introduce any evidence indicating that the hospital industry was conducive to price fixing. The Court of
Appeal found that Plaintiffs’ evidence for implying a traditional conspiracy – that the Hospital Association of
Southern California hosted meetings describing options available to employers – could be construed as an
effort to provide a variety of legal options to their members before deciding an appropriate course of action.
The Court of Appeal stated that where a piece of evidence may be interpreted as evidence of a horizontal
conspiracy but also could be construed in a benign light, the evidence was not sufficient in itself to preclude
summary judgment. Finally, the Court of Appeal concluded that mere possession of a competitor’s price-
related documents, even with evidence of parallel pricing, did not give rise to an inference of a price-fixing
agreement. The Court of Appeal held that Plaintiffs’ evidence was insufficient to establish any of the
factors necessary to prevail on a claim of unlawful collusion predicated on the theory of conscious
parallelism. The Court of Appeal also stated that Plaintiffs’ case relied almost entirely on evidence of
conduct engaged in by hospitals that were not Defendants in the case. On this basis, the Court of Appeal
affirmed the trial court’s decision to grant Defendants’ motions for summary judgment.

(iv) Delaware

Dubroff, et al. v. Wren Holdings, LLC, 2010 Del. Ch. LEXIS 178 (Del. Ch. Aug. 20, 2010). Plaintiffs,
former minority shareholders of Nine Systems, brought a class action against Defendants, alleging
inadequate disclosure of a transaction. A recapitalization transaction resulted in an increase in
Defendants’ collective equity holdings. Subsequently, the company sent notice to the minority
shareholders about recapitalization; however the notice did not disclose the identity of the debt holders,
their connections to the Board, or the price at which the debt was exchanged. Plaintiffs discovered years
later that Defendants materially increased their equity interest in the company by way of recapitalization.
Plaintiffs moved for class certification, and proposed a class comprised of persons who owned the common
stock and Series A preferred stock of the company as of the date of the initiation of the self-dealing
transactions. Defendants argued that class certification was inappropriate because the requirements of
Rule 23 were not satisfied. The Chancery Court denied Plaintiffs’ motion for class certification, finding that
although most requirements of Delaware Rule 23 were marginally satisfied, individualized reliance and
causation must be proved due to the nature of the disclosure claim. Defendants contended that the
proposed class members who signed releases or were otherwise affected by the dismissal of an alternate
action on the same subject matter were prohibited from being a part of the class, and should not be
counted while considering the numerosity requirement. The Court of Chancery ruled that these potential
class members should be excluded from the class because the releases were signed under advice of
counsel, were the product of intense negotiations, and were delivered in exchange for substantial
consideration. Moreover, the Court of Chancery observed that outstanding questions relative to the
release would seem to raise additional questions with respect to commonality and typicality. Defendants
also argued that almost forty potential class members should be disqualified because their investments in
the company were solicited through a former director who approved the recapitalization. Defendants
stated that these potential class members could have received the undisclosed information from the
director, who owed a fiduciary duty to them. The Court of Chancery disagreed, finding no evidence that the
director actually functioned as a fiduciary to these individuals. The Court of Chancery, however, excluded
fifteen individuals who signed a Stockholders Agreement, essentially consenting to the transaction.
Regarding Defendants’ request to disqualify individuals who participated in the recapitalization, the Court of
Chancery stated that because there was an open question as to which of these potential class members
knew of the nature of the recapitalization, they could not be excluded at this stage. After its review, the
Court of Chancery stated that the proposed class size of roughly forty-five members met the numerosity
requirement. Defendants next argued that the commonality element was not satisfied because the claim
remaining – breach of a duty to disclose outside of a request for shareholder action – required
individualized proof of reliance, causation, and damages, which predominated common issues of law and
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fact. The Court of Chancery agreed with Defendants and noted that pursuant to Malone v. Brinca, 722
A.2d 5 (Del. 1998), in disclosure suits not involving a request for shareholder action, each Plaintiff must
make an individualized showing of reliance, causation, and damages. To Plaintiffs’ contention that Malone
did not expressly forbid bringing a class action for disclosure claims that were unrelated to a request for
shareholder action, the Court of Chancery observed that Malone’s invocation of Gaffin v. Teledyne, Inc.,
611 A.2d 467 (Del. 1992), suggested that a Plaintiff’s ability to pursue disclosure claims through the
mechanism of a class action, while technically possible, was limited. The Court of Chancery observed that
Plaintiffs’ claims were subject to the broader requirements set forth in Malone, which was of individual proof
of reliance, causation, and damages. The Court of Chancery concluded that because these elements
would have to be individually established, the commonality requirement was not met. Regarding typicality,
the Court of Chancery observed that the fact that class representative realized a profit on his investments
in the company, which would impede calculation of damages, did not make his claim atypical. The Court of
Chancery, however, found that the class representative’s testimony that he did not receive the notice of the
recapitalization defeated typicality because it raised a glaring issue as to his reliance. The Court of
Chancery found the adequacy requirement met because Plaintiffs held the company’s shares during all of
the relevant periods and did not appear to have any conflicts with the other class members. To
Defendants’ argument that the class representatives were inadequate because they did not show sufficient
involvement or diligence, the Court of Chancery noted that the class representatives’ testimony in
depositions established that each understood the issues and had a general sense of the progress of the
litigation. the Court of Chancery held that this was sufficient to prove adequacy.

(v) Florida

Banner, et al. v. Law Offices Of David J. Stern, P.A., et al., 2010 Fla. App. LEXIS 19826 (Fla. Dist. Ct.
App. 4th Dist. Dec. 29, 2010). Plaintiffs, a group of homeowners in default on their residential mortgages,
brought a class action against Defendants alleging violations of the Florida Consumer Collection Practices
Act (“PCCPA”) and the Florida Deceptive and Unfair Trade Practices Act (“FDUTPA”). Plaintiffs asserted
that Defendants’ transmission of reinstatement letters to Plaintiffs demanding payment for fees and costs
were unreasonable, excessive, or not currently due or owing. Id. at *1. Plaintiffs moved for class
certification. Defendants did not contest the numerosity and adequacy requirements. Instead, Defendants
argued that the commonality, typicality, and predominance requirements under Rule 1.220(a), (b)(2) and
(b)(3) of the Florida Rules of Civil Procedure had not been met. With respect to the commonality
requirement, Plaintiffs argued that each class member defaulted on their residential mortgage and
requested reinstatement, and that Defendants acted similarly toward each class member. Id. at *2. With
respect to the typicality requirement, Plaintiffs argued that both the factual and legal issues arising under
the FCCPA and the FDUTPA were similarity identical as to each member of the class. Id. The trial court
accepted Plaintiffs’ arguments and held that Plaintiffs met the commonality and typicality requirements
under Rule 1.220(a). The trial court also held that injunctive and declaratory relief sought by Plaintiffs met
the requirements of Rule 1.220(b)(2). Regarding the Rule 1.220(b)(3) requirement, Plaintiffs argued that
class members shared common questions of law and fact that predominated over any individual issues.
Defendants argued that Plaintiffs failed to meet the predominance requirement because there were
Plaintiffs who paid and reinstated their mortgages as well as Plaintiffs who lost their residential property in
foreclosure. Id. at *3. The trial court rejected Defendants’ argument and held that the common questions
of law and fact predominated over any individual issues. The trial court reasoned that the nature of the
case and the elements of Plaintiffs’ claims primarily involved issues focusing on Defendants’ acts and not
those of the class members. Id. Therefore, the trial court certified the class. Subsequently, Defendants
appealed the trial court’s order. The Florida District Court of Appeal noted the standard of review of an
order granting a motion for class certification is abuse of discretion. Id. at *4. The District Court of Appeal
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held that there was no abuse of discretion in the trial court’s decision to certify the class. Accordingly, the
District Court of Appeal affirmed Plaintiffs’ motion for class certification.

Canal Insurance Co. v. Gibraltar Budget Plan, Inc., et al., 41 So. 3d. 375 (Fla. Dist. Ct. App. 4th Dist.
2010). Three premium finance companies filed a class action against Canal Insurance Co. and Canal
Indemnity Co., alleging that they failed to pay interest on late-returned unearned insurance premiums as
required by Florida law. In a deposition, Defendants’ representative testified that the carriers never paid
interest on late-returned unearned premiums. Plaintiffs thereafter filed a second amended complaint and
moved for class certification. The trial court held two days of hearings on the class certification motion.
Defendants presented evidence at the hearing showing that while there were 87 premium finance
companies operating in Florida during the liability period, only 4 were involved in transactions with
Defendants. The trial modified the proposed class definition, granted Plaintiffs’ motion, and certified the
class without prejudice to allow for additional discovery. On Defendants’ appeal, the Florida District Court
of Appeal determined that the amended class definition failed to properly define the class and that Plaintiffs
failed to establish numerosity. The District Court of Appeal noted that it was persuaded by Defendants’
“precision-like dissection of the proof in this case.” Id. at *378. In reviewing the evidence, the District Court
of Appeal determined that Defendants had shown the gaps in the evidence connecting them to potential
class members’ claims. According to the District Court of Appeal, “[w]hen the layers are peeled away, what
is left is insufficient proof of numerosity to support the certification of the class.” Id. at *378. The District
Court of Appeal found it dispositive that Plaintiffs failed to show any linkage to Defendants’ cancellations or
the alleged untimely return of unearned premiums without interest. On this basis, the District Court of
Appeal reversed the trial court’s class certification order.

InPhyNet Contracting Services, Inc., et al. v. Soria, et al., 33 So. 3d 766 (Fla. Dist. Ct. App. 4th Dist.
2010). Plaintiff, an emergency room physician, brought a class action alleging that Defendants failed to
pay bonuses under a physician incentive plan (“PIP”) by inflating their expenses through a phantom
expense line of other physician benefits (“OPB”), which reduced the profits available for bonus payments.
Defendants, who contracted with hospitals to provide physicians to staff hospital emergency rooms,
included the PIP as part of its contract with each physician they employed. The PIP provided that bonuses
earned by physicians would be placed in a pool, and that each physician was entitled to a bonus in
accordance with a formula based upon their performance, productivity, teamwork, and length of service.
Defendants terminated Plaintiff after he became employed by its competitor, and sued Plaintiff for breach
of employment agreement. Plaintiff filed a counterclaim and asserted a class action claim regarding the
PIP (“Soria I”). Keeping open his counterclaim in Soria I, Plaintiff filed a separate class action suit, the
current lawsuit (“Soria II”), alleging that under the PIP, he and other class members were entitled to receive
a percentage of the profits from Defendants’ contract with the facilities. Plaintiff sought class certification
consisting of all contract physicians employed by Defendants in Florida within the past five years. The trial
court granted Plaintiff’s motion for class certification, and also expanded the class to include physicians
currently employed at any of the Defendants’ facilities. The trial court concluded that Defendants’ alleged
use of an unsupported category of OPBs in order to reduce the profitability at each facility presented
common questions of law or fact that predominated over individual questions. The trial court also entered
a second order confirming class certification after Plaintiff voluntarily dismissed Soria I. Defendants
appealed both the orders, arguing that common issues would not predominate, as the PIPs in each of its
fifteen facilities were different and that there was no company-wide method of calculating the bonus pool.
The Florida Court of Appeal reversed the order granting class certification, holding that Plaintiff failed to
prove that the common questions would predominate over the individual issues. The Court of Appeal
found that the trial court did not provide sufficient analysis when determining class certification. The Court
of Appeal noted that Plaintiff did not explain how the bonus pool was created, but simply stated that a pool
would be created at the sole discretion of Defendants. Additionally, the Court of Appeal found that
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nowhere in the PIP did Defendants represent that they would pay a percentage of the profits into a bonus
pool. Therefore, the Court of Appeal analyzed whether Defendants made such representations to their
contract physicians before addressing whether Defendants breached any obligations imposed as a result
of that agreement. Plaintiff relied on testimony of company practice, rather than a written contract, to
support his claim that physicians were entitled to a percentage of Defendants’ profits as part of the PIP.
The Court of Appeal opined that because there was no written obligation, the claims required individualized
determinations about the promises made to each individual physician. The Court of Appeal observed that
this was similar to Vega v. T-Mobile USA, Inc., 564 F.3d 1256, 1275 (11th Cir. 2009), which held that
common issues did not predominate when liability of T-Mobile depended on what each employee was told
and understood about the commission structure. The Court of Appeal remarked that like Vega, Defendants
reserved sole discretion to determine the funding of a bonus pool; thus, it was hard to imagine how one
could translate sole discretion into a breach of an implied good faith duty in the accounting of the profits,
without a representation on which a physician relied in entering into a contract with Defendants. Although
a commonality of issues pertaining to the allegedly improper OPBs deduction did exist, the Court of Appeal
concluded that class representation was not practical, as the individual issues regarding the formation of
each contract predominated over common issues in the case.

R.J. Reynolds Tobacco Co. v. Martin, 2010 Fla. App. LEXIS 19008 (Fla. Dist. Ct. App. 1st Dist.
Dec. 14, 2010). A group of smokers filed a class action against cigarette companies and tobacco industry
organizations, including R.J. Reynolds Tobacco Company (“RJR”), seeking damages for smoking-related
illnesses and deaths. In Engle v. Liggett Group, Inc., 945 So. 2d 1246 (Fla. 2006), the Florida Supreme
Court decertified the class, but allowed certain jury findings from the class action to have res judicata effect
in any subsequent lawsuits by individual class members seeking damages from Defendants. Following
Engle, Matilde Martin filed an action as an Engle class member seeking damages for her husband’s death.
The trial court awarded Martin punitive damages and compensatory damages. Upon RJR’s appeal, the
Florida District Court of Appeals affirmed the trial court’s final judgment. RJR contended that the trial court
gave the findings approved in Engle overly broad preclusive effect, and thus relieved Martin of her burden
to prove legal causation on her negligence and strict liability claims. The jury in Engle considered common
issues relating exclusively to Defendants’ conduct and the general health effects of smoking, and the class’
entitlement to punitive damages. The jury in Engle delivered a verdict finding the evidence sufficient to
prove strict product liability, fraud and misrepresentation, fraud by concealment, civil conspiracy by
misrepresentation and concealment, breach of implied warranty, breach of express warranty, negligence,
and intentional infliction of emotional distress. The evidence in Engle supporting the strict liability finding
showed that the tobacco companies’ cigarettes contained carcinogens, nitrosamines, and carbon dioxide,
among other ingredients harmful to health which, when combined with the nicotine cigarettes, also made
the product unreasonably dangerous. On the fraud by concealment and conspiracy claims, there was
evidence showing that RJR and its co-conspirators agreed to conceal their own scientific research results
revealing that cigarettes caused cancer and other diseases and that the nicotine in tobacco was addictive.
On the negligence claim, the jury determined that Defendants owed all class members a duty to prevent
injury from cigarettes Defendants knew to be harmful, and they breached their duty by selling cigarettes
dangerous to health without taking reasonable measures to prevent injury to smokers. The District Court of
Appeal noted that Lucky Strike cigarettes, the brand Martin primarily smoked, was one of the sixteen
cigarette brands named by the class representatives in Engle action. Because the findings in Engle were
common to all class members, the District Court of Appeal held that Martin, under Engle, was entitled to
rely on the findings, and she need not independently prove those elements or demonstrate the relevance of
the findings. The District Court of Appeal therefore concluded that the trial court correctly applied Engle,
and that the jury findings gave preclusive effect in Engle and established the conduct elements of Martin’s
strict liability, fraudulent concealment, civil conspiracy, and negligence claims against RJR.
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(vi) Illinois

Quick, et al. v. Shell Oil Co., 937 N.E.2d 255 (Ill. App. Ct. 3d Dist. 2010). Residents and owners of
properties filed a class action suit against Defendants, a group of oil companies, seeking damages for
property losses and personal injuries caused by gasoline releases from Defendants’ pipeline. The parties
reached a settlement, and the trial court approved the distribution of funds from the settlement based on
the findings of a settlement administrator. One of the class member’s estates appealed, claiming that it
should have been awarded $4,689,200 and not $120,489 as recommended by the settlement
administrator. Class counsel contended that the trial court’s decision was proper. The Illinois Appellate
Court affirmed the trial court’s award. In doing so, the Appellate Court applied the standard for approval of
a class action settlement. Relying upon an appraisal conducted by a real estate broker, the objector
asserted that the settlement administrator’s valuation of the farmland parcels at $5,000 per acre did not
apply the highest and best use because they were zoned residential rather than agricultural. The
settlement administrator had consulted a licensed real estate appraiser regarding claims for diminished
property values. The Appellate Court evaluated whether the settlement agreement was fair, reasonable,
and adequate. Regarding the award for diminution in value of the objector’s property, the Court found the
real estate appraisal to be worthy of greater weight than that of the real estate broker, due to the former’s
credentials and experience. The Appellate Court observed that considering the large number of claimants
and the lengthy time period that elapsed since the gasoline spill, the trial court’s decision to approve the
settlement administrator’s use of a formulaic approach to approximate agricultural property values and the
diminution in value of those pieces of property was not unfair, unreasonable, or inadequate. The objector
also argued that the settlement administrator’s recommended award failed to include adequate
compensation for nuisance and interference with quiet enjoyment of the property. The Appellate Court
noted that the objector failed to provide any legal or factual support for his claim. Moreover, the settlement
administrator’s formula for compensating property owners for nuisance and interference with quiet
enjoyment of their property, taken as a whole, was fair, reasonable, and adequate. Finally, to the
objector’s argument that it was inequitable to apply the same formula as applied to other claimants
because the spill occurred on his property, the Appellate Court found that the objector failed to produce
adequate evidence that he was entitled to a larger distribution of the settlement fund. The Appellate Court
accordingly concluded that the trial court did not abuse its discretion in approving the award recommended
by settlement administrator.

(vii) Iowa

McGinnis, et al. v. Clemens Graf Droste Zu Vischering, 2010 Iowa App. LEXIS 1385 (Iowa Ct. App.
Nov. 24, 2010). Plaintiffs, a group of tenants, brought a putative class action alleging that Defendants
defrauded them by overstating the square footage they were actually receiving under their leases. The
lease language stated in its recitals that the tenant would be receiving a certain number of “rentable square
feet,” without explaining that the number included the fourteen percent load factor representing each
tenant’s share of the building’s common areas such as elevator lobbies, shared restrooms, and shared
conference rooms. Id. at *1. The trial court denied certification of the proposed class, which included fifty-
five persons or entities that had allegedly rented space in the subject building, finding that common issues
did not predominate over the individual ones. Upon Plaintiffs’ appeal, the Iowa Court of Appeal affirmed
the trial court’s ruling. At the onset, the Court of Appeal held that it was not convinced that the joinder of
the affected parties would be impractical. The Court of Appeal noted that there were fifty-five class
members and a number of them did not sign leases based on “rentable” square feet. Id. at *10. The Court
of Appeal further noted that each of the tenants could be identified and contacted and each of the tenants
overpaid rent by fourteen percent. The Court of Appeal thus concluded that it was not a situation where
the size of the individual claims was so small that litigating them on a non-class basis would be
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uneconomical. The Court of Appeal also noted that individual issues predominated over common ones.
The Court of Appeal determined that some tenants never signed a lease that said they would be getting a
certain amount of “rentable” square feet, some signed multiple leases with “rentable” terminology being
used only part of the time, some signed leases that explained the term “rentable” meant that it included a
proportionate share of the common areas, some received written explanations of the term “rentable,” and
others were likely sophisticated tenants who knew what “rentable” stood for, and for some the alleged
representation about square footage did not matter at all because they relied upon the actual description of
their leased premises in the floor plan and/or their own personal knowledge of the amount of space they
were getting. Id. at *12-13. The Court of Appeal thus concluded that Plaintiffs’ fraud claims were unsuited
for class treatment. The Court of Appeal also found that Plaintiffs’ breach of claims posed similar
difficulties because proving that the landlord breached a given lease by not delivering exclusive office
space equivalent to the lease’s recital of “rentable” space would require an assessment of the extrinsic
evidence. Id. at *14. The Court of Appeal stated that such evidence would be different for each tenant
because the term “rentable,” although appeared in most of the leases, it was used in an ambiguous
manner. For these reasons, the Court of Appeal affirmed the trial court’s denial of Plaintiffs’ motion for
class certification.

(viii) Kentucky

Schnuerle, et al. v. Insight Communications Co., L.P., 2010 Ky. LEXIS 288 (Ky. Dec. 16, 2010).
Plaintiffs, a group of Kentucky residents who entered into a Service Agreement with Defendant for
broadband Internet Service, brought a class action alleging that Defendant engaged in improper practices
such as the failure to provide High Speed Internet Service to its consumers, and a failure to notify its
consumers in violation of Kentucky Consumer Protection Act. Id. at *6. The Service Agreement precluded
consumers from bringing a class action. Defendant filed a motion to dismiss the action and to compel
arbitration pursuant to the mandatory arbitration clause contained in the Service Agreement. The trial court
dismissed the case, and the Kentucky Court of Appeals affirmed. On further appeal, the Kentucky
Supreme Court reversed and remanded. Plaintiffs contended that Provision 5(e) of the Service Agreement
that prohibited class actions effectively shielded Defendant from liability for conduct resulting in many small
claims by removing the only viable and economically effective remedy to redress such claims. Plaintiffs
argued that because it was not economically practical for an individual customer to litigate his or her small
claim independently, the class action prohibition served to exculpate Defendant from liability for such
claims, and it unjustly enriched Defendant because there would never be an adjudication requiring it to
repay any small claims. The Supreme Court noted that case law precedent at the federal and state levels
held that individual actions by each of the defrauded consumers were often impracticable because the
amount of individual recovery would be insufficient to justify bringing a separate action. As a result, the
case law precedent reasoned that a class action was often the only economically viable legal procedure to
redress a large number of de minimis claims. As a result, a clause prohibiting customers from proceeding
with a class action was, as claimed by Plaintiffs, an exculpatory provision which may effectively shield a
company from liability for unlawful activity. Defendant argued that the incorporation of the American
Arbitration Association’s rules and procedures allowing for litigation in small claims court immunized the
class action ban of its purported unconscionable character. The Supreme Court rejected Defendant’s
argument because even with a remedy in small claims court and fair, reasonable arbitration rules, a
rational customer acting in his own economic interests would not often be able to bring either a small
claims action or proceed to arbitration to pursue such a de minimis claim. Defendant further argued that
because the Service Agreement contained a mandatory arbitration clause, Plaintiffs must be compelled to
arbitrate their claims. The Supreme Court observed that stripped of the class action ban and the
confidentiality provision, the arbitration clause permitted either side to compel arbitration; it had no unique
characteristics to distinguish it from any other standard arbitration clause. The Supreme Court reasoned
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that for the de minimis individual claims of this case, the customers were deprived of no right at all by the
arbitration clause. With or without the arbitration clause, the customers were free to take their cause of
action to small claims court, which would be the normal forum in Kentucky’s court system for the
individual’s claim to be filed in any event. On this basis, the Supreme Court concluded that the general
arbitration clause was not substantively unconscionable. The Supreme Court held that upon remand, and
upon satisfaction of the relevant procedural requirements contained in the arbitration agreement, Plaintiffs’
class action claim could proceed in an arbitration forum.

(ix) Louisiana

Scott, et al. v. American Tobacco Co., 36 So. 3d 1046 (La. App. 4th Cir. 2010). In a class action filed
by Plaintiffs, a group of smokers, the trial court ordered Defendants to deposit $263,532,762 to fund a
smoking cessation program authorized by the Louisiana Court of Appeal in Scott v. American Tobacco Co.,
Inc., 949 So. 2d 1266 (La. App. 4th Cir. 2007) (“Scott I”). Upon Defendants’ appeal, the Louisiana Court of
Appeals amended the judgment and affirmed the trial court’s order. Defendants argued that their due
process rights were violated by the refusal of the trial court to empanel a new jury, citing the fact that Scott I
materially reduced the size of the class. Relying upon Brewton v. Underwriters Insurance Co., 848 So. 2d
586 (La. 2003), the Court of Appeals rejected Defendants’ argument, finding that Defendants had a full
opportunity to offer evidence at the jury trial as to the impact, if any, that the exclusion of persons addicted
after its effective date would have on the size of the class. Defendants did not offer evidence in the trial
court concerning reduction of the class size. The Court of Appeals observed that Defendants failed to
show that there was any new material evidence that was not previously offered to the jury or the trial court.
The Court of Appeals noted that Defendants had not attributed any due process violation to the trial judge,
and their sole contention arose from the denial of another jury trial. The Court of Appeals concluded that
Defendants had a fair trial in a fair tribunal, and that they failed to establish that the trial court’s refusal to
empanel a new jury to consider the issues on remand violated their right to due process. Defendants
additionally argued that the award was excessive because it forced them to pay for program components
which Scott I ruled were not recoverable by the class. The Court of Appeals stated that under Louisiana
Article 2315, it had to ensure that Defendants’ obligation under the judgment would not exceed the cost of
repairing the harm caused by their acts. The Court of Appeals observed that the trial court committed legal
error when it failed to reassess the jury’s findings in light of the decision in Scott I. The Court of Appeal
made a de novo review of the entire record as to both facts and law in order to render final judgment on the
proper amount of the award for the remaining eligible beneficiaries. The Court of Appeals observed that at
the time of the trial, the jury reasonably concluded that the size of the eligible beneficiary class consisted of
505,949 smokers and that the weighted average of funding would be $153 per person per year. The Court
of Appeal determined that because of the diminishing incidence of tobacco use over the last five decades,
at least 250,000 Louisiana residents were eligible for the smoking-cessation program approved in Scott I.
Considering the effect of the passage of time upon the amount appropriate to fund the program, the Court
of Appeal found that the evidence suggested that even in the absence of a smoking-cessation program, the
number of class members had diminished to 420,339 and at least 210,000 were members of the class
approved by Scott I. The Court of Appeal calculated the amount due by Defendants to fund the smoking-
cessation program in an amount which did not exceed the reasonable cost if all eligible beneficiaries chose
to participate, applying the annual cost per eligible class member of $153, and calculated the total award of
$241,540,488. Accordingly, the Court of Appeal amended the trial court’s judgment in that amount.

(x) Minnesota

Curtis, et al. v. Altria Group, Inc., et al., 2010 Minn. App. LEXIS 187 (Minn. App. Ct. Dec. 28, 2010).
Plaintiff, on behalf of himself and others similarly-situated, brought a class action against Defendants for
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false advertising, consumer fraud, and deceptive trade practices in selling Marlboro Lights cigarettes, in
alleged violation of Minn. Stat. § 8.31(3)(a). Plaintiff filed a motion for class certification of all persons who
purchased Marlboro Lights cigarettes in Minnesota for personal consumption from 1972 through November
of 2004, seeking refunds of money the class spent on the cigarettes. The trial court initially denied class
certification, concluding that Plaintiff failed to demonstrate that questions of law or fact common to the
members of the class predominated over questions affecting only individual members. However, on
reconsideration, the trial court certified the class because the damages Plaintiff sought were economic
damages or opposed to damages for physical injuries. The trial court reasoned that all class members
suffered similar injuries and that the common aspects of Defendants’ conduct predominated over questions
affecting only individual members. Subsequently, Defendants appealed the class certification order. On
appeal, Defendants conceded that common issues of law and fact existed, but argued that Plaintiff could
not show that these common issues predominated over issues affecting only individual class members.
The Minnesota Court of Appeals rejected Defendants’ argument and noted that Plaintiff’s theory of
damages, no matter what the individual facts may have been involved in a class member’s decision to
purchase Marlboro Lights, were due to false advertising that Marlboro Lights cigarettes were healthier than
regular cigarettes when they were not. The Court of Appeal likewise found that the trial court did not err in
its finding that the class met the requirements of numerosity, typicality, adequacy of representation,
superiority, and manageability necessary to certify the class. The Court of Appeals held that a class action
was not only an appropriate method to resolve Plaintiff’s allegations, but also pragmatically the only
method whereby purchasers of Marlboro Lights cigarettes could seek redress for the alleged deception.
Accordingly, the Court of Appeals affirmed the trial court’s order certifying the class.

(xi) New Hampshire

Lawrence, et al. v. Philip Morris, USA, Inc., Case No. 09-CV-518 (Super. Ct. of Merrimack County,
N.H. Nov. 22, 2010). Plaintiff, on behalf of herself and others similarly-situated, brought a class action
against Defendant seeking damages for unfair and deceptive marketing of Marlboro Lights cigarettes, in
alleged violation of the New Hampshire Consumer Protection Act (“CPA”). Plaintiff contended that she
switched from regular Marlboro cigarettes to Marlboro Lights between 1973 and 1974, believing that light
cigarettes marketed as having lowered tar and nicotine presented reduced her health risks. Plaintiff
alleged that she suffered damages because she did not receive what she paid for – a lower tar nicotine
cigarette – and sought actual damages in the form of either refund or all profits that Defendant made selling
Marlboro Lights to her. Plaintiff filed a motion for class certification. Plaintiff contended that she met the
numerosity requirement, as she estimated the number of people who purchased Marlboro Lights cigarettes
in the hundreds of thousands. As the Court found that this estimate was compelling, the Court ruled that
Plaintiff had satisfied the numerosity requirement. Defendant conceded that common issues of law and
fact existed, but argued that Plaintiff could not show that these common issues predominated over issues
affecting only individual class members. Defendant argued that common questions did not predominate
because whether a smoker received lower tar and nicotine depended on his or her individual behavior.
The Court disagreed. The Court reasoned that Plaintiff alleged that she purchased a product designed and
manufactured to manipulate test results, resulting in a misrepresented and mislabeled product. Plaintiff
also alleged that she failed to receive the qualities and economic value of low tar, low nicotine cigarettes.
The Court concluded that neither allegation made Defendant’s liability dependent on each class member’s
behavior. The Court also determined that in the event individual issues of each class member’s damages
come to predominate over common issues of law and fact, it could modify its class certification order, sever
liability and damages, or decertify the class, as appropriate. The Court likewise found that the class met
the requirements of typicality, adequacy of representation, superiority, and manageability, as well as the
ascertainability requirement necessary to certify the class. Accordingly, the Court granted Plaintiff’s
motion, and certified the class.
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(xii) New Jersey

Lee, et al. v. Carter-Reed Co., L.L.C., 203 N.J. 496 (2010). Plaintiff, a consumer who purchased three
bottles of dietary supplement pills called Relacore, alleging that Defendant sold Relacore using various
mass-marketing deceptions that violated the New Jersey Consumer Fraud Act, breached express and
implied warranties, and unjustly enriched Defendant. Plaintiff filed a motion to certify a class of all New
Jersey consumers who purchased Relacore. The trial court denied Plaintiff’s motion on the ground that
prosecution of thousands of claims dependent on so many individualized factors would be unmanageable
under N.J. Court Rule 4:32-1(b)(3). To support its conclusion as to the unmanageability of the case as a
class action, the trial court identified at least 14 inquiries that would have to be made of each class
member. The trial court found that the amount of individualized inquiries defeated the purpose of litigating
any prospective claims in a class action because the essential common thread that united Plaintiffs was
missing. The trial court acknowledged that, without the vehicle of a class action, individual actions would
not likely be filed because any one case involved small monetary recoveries. Nevertheless, the trial court
determined that the class was not manageable under Rule 4:32-1(b)(3)(D) because litigating the Consumer
Fraud Act, unjust enrichment, and express and implied warranty claims would require thousands of
hearings. On appeal, the Appellate Division affirmed the denial of class certification, finding that the
individual issues of fact and law predominated over those that were common to the class members. On
further appeal, the New Jersey Supreme Court reversed and certified the class. Plaintiff submitted that the
Appellate Division failed to honor New Jersey’s jurisprudence, which favors the use of class action in cases
involving consumer fraud. Plaintiff maintained that in a class action, the common legal and factual issues
shared by Plaintiff and the class members arising from Defendant’s “uniform core deception” – that
Relacore rids the user of belly fat by regulating stress – would predominate over any individual issues. Id.
at 514. Defendant claimed that Plaintiff challenged only the marketing of Relacore as a weight-reducing
dietary supplement and that Plaintiff either did not dispute, or had abandoned, any claim that Relacore
provided other benefits, such as mood elevation, and anxiety reduction. Defendant argued that certifying
the class of all Relacore purchasers would inevitably spawn a host of individual questions concerning why
a particular consumer bought Relacore and whether the advertised benefits were realized. The Supreme
Court noted that the detailed factual allegations of Defendant’s unsubstantiated, deceptive, and misleading
claims about Relacore were not mere parroting of the legal requirements of Rule 4:32-1, but painted a
picture of “far-flung fraud.” Id. at 524. The Supreme Court remarked that a faithful review of the complaint
did not support Defendant’s repeated assertions that Plaintiff challenged only one of Relacore’s advertised
benefits. The Supreme Court noted that the class certification discovery did not resolve the allegations in
the complaint, and the deposition testimony of both Plaintiff and Defendant’s compliance specialist did not
answer whether the claims about Relacore were scientifically supported. The Supreme Court observed
that for purposes of the class certification motion, neither the trial court nor the Appellate Division accepted
Plaintiff’s detailed allegations as true. The Supreme Court reasoned that because the lower courts failed to
take a deferential view of Plaintiff’s case at the class certification stage, they applied legal principles to a
distorted picture of the record. Accordingly, the Supreme Court ruled that, in viewing the record in a light
most favorable to Plaintiff, common issues of law and fact predominated over individual ones. The
Supreme Court also noted that the Consumer Fraud Act (“CFA”) provides relief if Defendant engaged in
deceptive marketing of Relacore, and Plaintiff and the class members suffered an ascertainable loss
causally related to that alleged unlawful practice. If Relacore offered none of the benefits claimed in
Defendant’s multi-media advertising campaign and if the entire marketing scheme was based on the
fictional benefits that Relacore offered, then whether the differences among class members, such as on
which advertisements did they rely and whether they enjoyed good or impaired health or took, would hardly
matter. Accordingly, the Supreme Court found that individual questions did not present a problem for class
certification. Likewise, the Supreme Court found that a class action was a superior vehicle for consumers
who were allegedly deceived into purchasing Relacore. Finally, the Supreme Court concluded that, in this
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case, a class action was manageable, and that denying class certification on manageability grounds was
disfavored in general and not in any way justified in this particular case. Accordingly, the Supreme Court
reversed and remanded the case to the trial court.

(xiii) New York

City Of New York v. Maul, et al., 14 N.Y.3d 499 (2010). Plaintiffs, a group of children in state foster care,
brought an action against the New York City Administration for Children’s Services alleging violations of
Title II of the American With Disabilities Act, § 504 of the Rehabilitation Act, and §§ 398, 409-d and 409-e
of the Social Services Law. Specifically, Plaintiffs alleged that Defendant lacked a consistent plan for
identifying children who were in need of service from the Office of Mental Retardation and Developmental
Disabilities (“OMRDD”) and that it made delayed referrals to the OMRDD. Plaintiffs also alleged that the
OMRDD failed to properly place, treat, or care for developmentally disabled children who were properly
referred by Defendant. The trial court certified a class comprised of individuals with developmental
disabilities who were, or had been, in Defendant’s care and who had not received their entitled services.
The Appellate Division affirmed, holding that Plaintiffs’ prospective claims could be addressed under an
exception to the mootness doctrine and that Plaintiffs satisfied the requirements of CPLR article 9, thereby
warranting class certification. The Appellate Division subsequently granted leave to appeal to the New
York Court of Appeals as to its class certification order. The Court of Appeals affirmed, holding that the
Appellate Division did not abuse its discretion in affirming the trial court’s order granting class certification.
Defendant argued that Plaintiffs’ claims for declaratory and injunctive relief were moot because since the
time the complaint was filed, at least eight Plaintiffs were receiving services at suitable OMRDD facilities,
and others had been approved and were awaiting OMRDD placements. The Court of Appeals determined
that an exception to the mootness doctrine applied. Plaintiffs raised substantial and novel questions as to
whether Defendant and the OMRDD were fulfilling their statutory responsibilities, and these issues were
likely to recur and evade review given the temporary duration of foster care, the aging out of potential
Plaintiffs, and the fact that some placements were transitory. Defendant also argued that the trial court and
Appellate Division erroneously allowed this case to proceed as a class action. The Court of Appeals
reviewed the order by relying on federal jurisprudence, as it found that CPLR article 9 had much in
common with Rule 23. The Court of Appeals referred to Baby Neal v. Casey, 43 F.3d 48 (3d Cir. 1994), in
which the Third Circuit found systemic deficiencies in providing legally-mandated child care services to be
a sufficiently common legal basis to support class certification. The Court of Appeals also referred to
Marisol A. v. Giuliani, 126 F.3d 372 (2d Cir. 1997), in which the Second Circuit upheld findings that while
each named Plaintiff sought to challenge a different aspect of the child welfare system, Plaintiffs had
sufficiently demonstrated commonality based on their allegations that their injuries were derived from a
unitary course of conduct by a single system. When Defendant argued that Plaintiffs failed to demonstrate,
pursuant to CPLR 901(a)(2), that common questions of fact or law predominated over individual issues, the
Court of Appeals admitted that each proposed class member possessed his unique factual circumstances;
however, it found that the Appellate Division rightly identified four common allegations that predominated,
including: (i) Defendant failed to make timely referrals to OMRDD; (ii) Defendant submitted incomplete
referral packets to OMRDD; (iii) Defendant failed to meet its permanency planning obligations, causing
Plaintiffs to age out of the foster care system; and (iv) OMRDD failed to provide timely services to Plaintiffs.
The Court of Appeals determined that these allegations, if true, would tend to establish Defendant’s de
facto policy of delaying the receipt of services as a result of its practices. The Court of Appeals additionally
noted that this case presented narrower and more discrete common questions in contrast to the broader
issue of systematic failure which was deemed sufficient for class certification in Baby Neal and Marisol A.
Moreover, the class here was more circumscribed than the certified classes in Baby Neal and Marisol A.
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Flemming, et al. v. Barnwell Nursing Home & Health Facilities, Inc., 2010 NY Slip Op. 7414 (N.Y.
Oct. 21, 2010). Plaintiffs, a group of nursing home residents, brought a class action against Defendant, a
nursing home, pursuant to New York’s Public Health Law § 2801-d, alleging that Defendant failed to
comply with state-imposed standards of patient care. Subsequently, the parties resolved the litigation and
filed a motion for approval of the settlement by the trial court. An objector filed challenges to the proposed
award of attorneys’ fees to class counsel, the compensation established for the settlement administrator,
and the incentive award to the class representative, and additionally cross-moved for an award of
attorneys’ fees she incurred in preparing her objections. The trial court denied the objector’s challenges
and her cross-motion for attorneys’ fees, noting that her objections did not assist the trial court or benefit
the class. On appeal, the Appellate Division held that the objector was not entitled to an award of
attorneys’ fees because CPLR 909 did not provide for the payment of attorneys’ fees to any party other
than class counsel. On further appeal to the New York Court of Appeals, it affirmed the denial of attorneys’
fees. The Court of Appeals referred to CPLR 909, which provides for an award of attorneys’ fees for class
actions to representatives of the class out of a common fund created for the benefit of the class by
litigation. The Court of Appeals observed that the language of CPLR 909 permitted attorneys’ fee awards
only to the representatives of the class, and did not authorize an award of attorneys’ fees to any party,
individual, or counsel other than class counsel. The Court of Appeals reasoned that had the Legislature
intended any other party to recover attorneys’ fees it would have expressly said so, as it had in other
contexts. The Court of Appeals noted that although federal courts have awarded counsel fees to certain
objectors under Rule 23(h), New York’s statute was not modeled on the federal provision. Relative to the
objector’s argument that a basis for an award of fees may be recognized under the “common fund”
doctrine, the Court of Appeals noted that the Legislature did not expressly provide for compensating an
objector for his efforts. The Court of Appeals concluded that the objector was not entitled to an award of
attorneys’ fees and expenses.

Morrissey, et al. v. Nextel Partners, Inc., 2010 NY Slip Op. 1565 (N.Y. App. Div. 3d Dep’t 2010).
Plaintiffs, a group of cellular telephone plan subscribers, brought a class action against Nextel, a provider
of cellular telephone service, alleging misleading and deceptive practices in violation of New York General
Business Law §§ 349 and 350. Plaintiffs entered into a contract with Nextel for the purchase of its bonus
minute promotional plan and its spending limit program, which imposed a monthly fee for each phone
based on Plaintiffs’ credit rating. Upon receipt of billing statements, Plaintiffs discovered that they were not
credited with bonus minutes as expected, and the spending limit program fee had increased. Plaintiffs
moved for class certification on both their New York and multi-state claims, seeking certification of two
classes, including a bonus minutes class and spending limit class. The trial court denied the motion,
concluding that Plaintiffs failed to demonstrate both that questions of law or fact common to the entire class
predominated over issues affecting individual class members, and that a class action was superior to other
available methods for resolving the claims. Upon appeal, the Appellate Division modified the trial court’s
order by reversing and granting Plaintiffs’ motion for class certification of a New York state class with
respect to the General Business Law § 349 claim of the spending limit class. The Appellate Division noted
that the sales process for the bonus minutes promotion involved extensive oral representations by sales
representatives and the use of in-store promotional materials. The Appellate Division, however, agreed
with the trial court in concluding that Plaintiffs’ General Business Law § 349 claim for the bonus minutes
class would require extensive individualized inquiries into the conduct of Nextel’s sales representatives with
respect to each individual purchaser. The Appellate Division also held that the necessity of conducting
such individual inquiries would render the litigation extremely difficult and therefore, a class action was not
a superior means for resolving the claim. For the same reasons, the Appellate Division held that denial of
class action certification as to Plaintiffs’ breach of contract claims was also proper. Next, the Appellate
Division noted that every customer who enrolled in the Spending Limit Program received a “spending limit
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checklist” that incorporated the applicable monthly fee into the parties’ contract based on their credit score.
Id. at *4. Plaintiffs contended that the small typeface and inconspicuous location of the spending limit fee
increase disclosures were deceptive and misleading in material way and that they were injured by such
conduct. The Appellate Division held that the issue of whether the location and typeface of the spending
limit fee increase disclosure was deceptive was common to all members of the proposed class because the
documents they received contained the identical notice. The Appellate Division noted that the particular
damages suffered by each class member could easily be computed and, in light of the nature and
uniformity of Nextel’s provision of notice of the fee increase, any matters relating to individual causation
were relatively insignificant. The Appellate Division thus concluded that given the uniformity of provision of
notice, a class action with respect to the General Business Law § 349 claim of the spending limit class was
superior to other potential available methods of adjudicating the controversy. The Appellate Division,
however, declined to certify a multi-state class as to this claim because General Business Law § 349
requires the deceptive transaction to have occurred in New York, and there was no viable claim under the
statute for potential class members from outside the state. Finally, the Appellate Division found that
Plaintiffs’ cause of action for false advertising under General Business Law § 350 would require
individualized proof that predominated over common questions, such as whether individual class members
relied upon or were even aware of the allegedly false advertisements when purchasing their cell phone
plan from Nextel.

(xiv) Ohio

Bergman, et al. v. Monarch Construction Co., 124 Ohio St. 3d 534 (2010). Plaintiffs, a group of
allegedly underpaid employees, filed suit against Defendant, the general contractor on the public
improvement project at which Plaintiffs worked. Plaintiffs alleged that, given the status of the project,
Defendant underpaid their wages for work performed pursuant to O.R.C. Chapter 4115.10(A). The trial
court held Defendant liable for back pay, but found that the penalties provided for in the statute – twenty-
five percent of back wages to the employees and seventy-five percent of back wages to the Ohio Director
of Commerce – were discretionary; therefore, it did not impose them on Defendant. The Ohio Court of
Appeal affirmed. Upon further appeal, the Ohio Supreme Court reversed the judgment and remanded the
matter for further proceedings. The issue in this case involved the statutory interpretation of O.R.C.
4115.10(A), and whether the penalties provided are mandatory if a party is found to have violated the
prevailing-wage law. The Supreme Court held that the Court of Appeal misinterpreted the phrase “may
recover” when it held that the penalties were discretionary, and instead, the phrase “pertained to the choice
the underpaid employee had to enforce his right to recover the underpayment.” Id. at 541.
Correspondingly, if the employee chose to enforce his statutory right and proved the case, then the
statutory penalties were mandatory. The Supreme Court further observed that this interpretation reflected
the legislative intent of O.R.C. Chapter 4115 that an employer shall not violate the prevailing-wage laws or
pay an employee less than the rate of wages so fixed. Moreover, the Supreme Court noted that from its
inception, the prevailing-wage law had required employers who violated it to pay a penalty on the amount
of the back wages owed and the only variation has been in the percentage. Likewise, the statute is clear
that the seventy-five percent penalty is also mandatory given the use of the word “shall.” The Supreme
Court determined that this case did not fall within the exception to the payment of the penalties pursuant to
O.R.C. 4115.13(C); therefore, there was no authority for the mandatory penalty to be waived.

(xv) Wisconsin

Cottonwood Financial, Ltd. v. Estes, et al., 2010 Wis. App. 75 (Wis. Ct. App. 2010). Plaintiff, payday
lender, filed a small claims action to recover an outstanding balance from Defendant, a serial borrower who
ultimately defaulted after entering into thirty loan contracts. Defendant filed a counterclaim alleging
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violations of the Wisconsin Consumer Act (“WCA”). Plaintiff then moved for an order to stay the small
claims proceedings and compel arbitration. The trial court granted Plaintiff’s motion. Defendant appealed,
arguing that the arbitration agreement was unconscionable, and therefore, unenforceable. Under
Wisconsin law, an arbitration agreement must be both procedurally and substantively unconscionable in
order to be unenforceable. Upon Defendant’s appeal, the Wisconsin Court of Appeals held that the
arbitration provision was substantially unconscionable, and remanded the matter for factual determinations
on the issue of procedural unconscionability. The Court of Appeals found that the trial court had not
conducted any evidentiary hearing regarding procedural unconscionability. The Court of Appeals
concluded that the arbitration agreement was substantively unconscionable because the agreement
precluded the Defendant from proceeding as a member of a class. The Court opined that such provision
conflicted with § 421.106(1), which recognizes a consumer’s right to bring a civil action on behalf of himself
and all persons similarly-situated. The Court of Appeals noted that a waiver of class-wide relief is a
significant factor in invalidating an arbitration provision as unconscionable. The Court of Appeals
concluded that Defendant’s assertion of procedural unconscionability combined with the finding on
substantial unconscionability supported its finding that the arbitration provision was unconscionable, and
thus, unenforceable.
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President Bush signed the Class Action Fairness Act (“CAFA”) into law on February 18, 2005. The law
facilitates removal of class actions from state court to federal court. In addition, it regulates the selection of
class counsel, tightens control of attorneys’ fees awarded to class counsel, toughens pleading standards,
reduces the ability of class counsel to dictate the choice of forum, facilitates interlocutory appeals of class
certification rulings, and regulates settlements of class actions. In large part, the CAFA has significantly
altered forum-selection and claim-selection strategies of plaintiffs’ lawyers in litigating class actions.

In 2010, federal courts decided many CAFA-related cases. This Chapter does not canvas them all, but
instead focuses on major appellate cases and a number of noteworthy district court rulings – both
employment and non-employment cases – that interpreted the CAFA.

(i) First Circuit

Arrighi, et al. v. Cintas Corp., 2010 U.S. Dist. LEXIS 121741 (D.R.I. Aug. 30, 2010). Plaintiffs, a group
of employees of Defendant, brought a class action in state court on April 27, 2009, alleging Defendant
violated Rhode Island’s “Urine and Blood Tests as a Condition of Employment Act,” R.I. Gen. Laws § 28-
6.5-1 et seq., when Defendant unlawfully ordered Plaintiffs to submit to blanket drug testing without
individualized reasonable grounds. Later, Plaintiffs filed a second amended complaint adding class action
allegations on May 19, 2009. The parties then agreed to stay formal discovery to pursue mediation.
Plaintiffs agreed in September, 2009 to provide Defendant with a detailed settlement demand, in exchange
for certain information on the drug testing program that spawned the litigation. Defendant transmitted the
requested information to Plaintiffs on March 23, 2010, and Plaintiffs posited their individual settlement
demands on April 27, 2010. In these settlement demands, several Plaintiffs asserted damages claims that
equaled or exceeded $75,000. Subsequently, Defendant removed the action on May 27, 2010, in excess
of one year and one week after the second amended complaint, and one year and one month after the
initial complaint. Plaintiffs moved to remand. The Court noted that under 28 U.S.C. § 1446(b), a case may
not be removed on the basis of diversity jurisdiction more than one year after commencement of the action.
Relying upon LaFazia v. Ecolab, Inc., 2006 U.S. Dist. LEXIS 89890 (D.R.I. Dec. 11, 2006), Defendant
argued that the Court should grant an equitable exception from the one-year limit because Defendant
removed the case within thirty days of Plaintiffs’ production of their damages calculations. Additionally,
Defendant maintained that Plaintiffs intentionally delayed the production of their damages calculations until
after the one-year removal period expired. The Court noted that the First Circuit had not addressed
whether or not the one year bar on removal, imposed by § 1446(b), is absolute or subject to equitable
exception, and that the other circuits are split on this issue. The Court observed that, while the limitations
period was equitably tolled in LaFazia because Plaintiffs led Defendant to believe the case was not
removable until the one-year limitation had passed, Plaintiffs made no misleading allegations in this case.
In fact, Defendant conceded that it took no steps to ascertain the damages within the one-year period, that
it conducted no discovery to ascertain the possible damage amounts, and that it only sought removal after
mediation had failed. The Court reasoned that R.I. Gen. Laws § 28-6.5-1(c) provides for an award of
actual and punitive damages as well as attorneys’ fees and costs, and thus it should have been apparent to
Defendant that there was the potential that one or more Plaintiffs might be seeking $75,000 or more in
damages. Additionally, the Court noted that Plaintiffs agreed in September, 2009 to provide Defendant
with a detailed settlement demand in exchange for information from Defendant that Plaintiffs needed to
formulate the demand. After four months of compiling the information, Defendant refused to provide it until
Plaintiffs also executed a confidentiality agreement, and only after executing it did Plaintiffs finally receive
the information and begin calculating their settlement demands. Thus, the Court found that Defendant
could not claim that Plaintiffs unnecessarily delayed production of the settlement details when Defendant
took over four months to compile the information, and it only took Plaintiffs one month to interpret it and
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calculate their settlement demands. The Court noted that Defendant could have served limited discovery
requests on Plaintiffs early on in the case if Defendant wanted to explore the possibility of removal. The
Court found that by failing to do so, Defendant could not blame Plaintiffs for losing the right to remove.
Based on this record, the Court concluded that Defendant’s lack of knowledge, due to its own inadequate
efforts to investigate potential grounds for removal, did not warrant relief from the one-year removal bar
because Plaintiffs did nothing to mislead Defendant. For these reasons, the Court granted Plaintiffs’
motion to remand.

(ii) Second Circuit

Baldanzi, et al. v. WFC Holdings Corp., 2010 U.S. Dist. LEXIS 2525 (S.D.N.Y. Jan. 13, 2010). Plaintiffs
brought a class action alleging that Defendant breached the terms of Plaintiffs’ promissory notes in
connection with co-operative apartment financing and improperly charged loan interest for one or more
days after the principal balance had been paid and the loans terminated. Plaintiffs alleged that the
changes violated New York consumer laws. Plaintiffs averred that the class claims exceeded $5 million,
and thus the Court had subject matter jurisdiction under the CAFA. Specifically, Plaintiffs alleged in their
complaint that they each incurred damages of “approximately $200,” and that the putative class included
“thousands of loan borrowers in New York and nationwide.” Id. at *2-3. Subsequently, Plaintiffs sought to
dismiss their complaint (and to re-file in state court) pursuant to Rule 12(h)(3), arguing that the Court
lacked subject matter jurisdiction over the asserted claims based on the estimate of the amount-in-
controversy. The Court denied the motion. The Court stated that once jurisdiction is acquired at the time
of filing, it cannot lose jurisdiction. Since the “time-of-filing rule” advances judicial efficiency by preventing
parties from repeatedly compelling judges to revisit the jurisdictional basis of the claim. The Court noted
that Tongkook America, Inc. v. Shipton Sportswear Co., 14 F.3d 781, 784-85 (2d Cir. 1994), provides an
exception to this rule in instances in which the Court determines, to a “legal certainty,” that Plaintiffs never
could have recovered a sufficient amount to satisfy the jurisdictional threshold. The Court explained that
the legal certainty test is stringent, and where the damages sought are uncertain, the doubt should be
resolved in favor of Plaintiffs’ pleadings. Only three situations clearly meet the legal-certainty standard for
purposes of defeating the Court’s subject matter jurisdiction, including: (i) when the terms of a contract limit
Plaintiffs’ possible recovery; (ii) when a specific rule of substantive law or measure of damages limits the
money recoverable by Plaintiffs; and (iii) when independent facts show that the amount of damages was
claimed by Plaintiffs merely to obtain federal court jurisdiction. Id. at *7. The Court found that none of
these exceptions applied. Plaintiffs asserted that, due to their further investigation, the class members’
aggregate claims would not meet the $5 million amount-in-controversy. The Court stated that the potential
damages were the product of the class members’ average loss and the potential number of class
members. With respect to the former, the Court held that there was no “legal certainty” of the occurrence
of a class-wide refund of post-closing interest that, allegedly, would reduce the estimated average
damages per class member from approximately $200 to approximately $2. Id. at *8-9. With respect to the
latter, Plaintiffs referred to a statistical sampling of the market share of different lenders in New York City
and to a Wikipedia search that led them to believe there must be fewer than 25,000 putative class
members, and based on these findings, Plaintiffs could not establish a “reasonable probability” that the
aggregate amount-in-controversy exceeded $5 million. Id. at *9. The Court, however, observed that “legal
certainty” rather than “reasonable probability” was the operative test, and that Plaintiffs’ position required
the Court to indulge in speculation regarding the potential size of the recovery and of the putative class,
thus failing to establish the amount-in-controversy to a “legal certainty.” Id. at *9-10. Accordingly, the
Court denied Plaintiffs’ motion to dismiss the complaint for lack of subject matter jurisdiction.

Cardinale, et al. v. Quorn Foods, Inc., 2010 U.S. Dist. LEXIS 31527 (D. Conn. Mar. 31, 2010). Plaintiff
brought a class action on behalf of all United States purchasers of any Quorn Foods product in the
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preceding three years, alleging violation of the Connecticut Unfair Trade Practices Act and seeking
damages for injuries stemming from the consumption of Quorn products. Plaintiff alleged that although
Quorn products contained warnings about well-known allergens, the labels did not include warnings related
to Quorn-specific fungus, and, as a result, Plaintiff became ill as a result of consuming Quorn’s frozen
meatless food products. Plaintiff sought monetary damages of an amount less than $2,500 for her
ascertainable loss, but did not seek relief for any economic or personal injury claims that any member of
the class might assert against Quorn. Defendant removed the action pursuant to the CAFA. Upon
Plaintiff’s motion to remand, the Court remanded the action to state court, holding that Quorn did not
establish that there was a reasonable probability that the aggregate claims of the class were in excess of
$5 million. The Court found that although Plaintiff defined a nationwide class, the complaint specifically
stated that she did not seek damages on behalf of other class members, but rather only sought damages
for herself; thus, the Court determined that she did not seek damages on behalf of the class. The Court
observed that although Plaintiff sought restitution on behalf of class members, as well as herself, the
amount of restitution would not exceed $5 million because she only sought restitution for other class
members whose identities Quorn knew or could ascertain, and not for the entire class of consumers that
purchased Quorn products over the course of the past three years. The Court remarked that even upon
considering the sales figure of Quorn for the class period – over $33 million in gross, and over $29 million
net – there was no reasonable probability that the aggregate class claims for restitution would exceed $5
million. The Court stated that, in order to meet the $5 million threshold, Quorn should identify consumers
to account for nearly one-sixth of its sales, which was exceedingly unlikely since products were not
distributed directly by Quorn. Finally, Goodman v. Whole Foods Market, Inc. and Quorn Foods, Inc., No.
05-CV-422 (W.D. Tex. 2005), had denied a motion to remand in a similar matter; however, the Court found
that Goodman was inapposite because Defendant was a retailer with direct contractual relationships with
the class members, and was therefore more likely to be able to ascertain the identities of a sufficient
number of consumers such that there was a “reasonable probability” that the amount-in-controversy would
be met. Id. at *12. Thus, the Court concluded that, without such direct relationships between Defendant
and the class members, there existed no “reasonable probability” that the amount-in-controversy
requirement would be met. Id. at *12.

Holster, et al. v. Gatco, Inc., 618 F.3d 214 (2d Cir. 2010). Plaintiffs, a group of recipients of unsolicited
facsimiles, brought a class action against Defendants, the alleged fax senders, for violation of the
Telephone Consumer Protection Act (“TCPA”). Plaintiffs brought this class action directly in the District
Court invoking federal jurisdiction under the CAFA. Defendants moved to dismiss claiming that New York
C.P.L.R. § 901(b) prohibits class action suits seeking statutory damages. The District Court, relying on the
language in the TCPA, 47 U.S.C. § 227(b)(3) – which provides a federal cause of action “if otherwise
permitted by the laws or rules of court of a State” – found that no federal action could lie under the TCPA
and therefore the CAFA could not apply. Accordingly, the District Court dismissed the action for lack of
jurisdiction. On appeal, the Second Circuit affirmed. In a summary order, predicated on Bonime v. Avaya,
Inc., 547 F.3d 497, 501-3 (2d Cir. 2008), the Second Circuit held that C.P.L.R. § 901(b) applies to TCPA
actions in New York for two reasons. First, federal courts were required to apply C.P.L.R. § 901(b) to
TCPA claims in New York because Congress directed that the TCPA be applied as if it were a state law.
Second, the specific language of the TCPA (at 47 U.S.C. § 227(b)(3)) allows a person to sue under it only
“if otherwise permitted by the laws or rules of court of a State,” which “constitutes an express limitation on
the TCPA which federal courts are required to respect.” Id. at 216 (citing Bonime, 547 F.3d at 502). In
light of Shady Grove Orthopedic Associates, P.A., v. Allstate Insurance Co., 130 S. Ct. 1431, 1437-38
(2010) – in which the Supreme Court found that C.P.L.R. § 901(b) conflicted with Rule 23, which
constitutes a valid rule under the Rules Enabling Act, and thus preempted C.P.L.R. § 901(b) – the Second
Circuit considered whether Shady Grove undercut the holding in Bonime, and found that the first ground



Annual Workplace Class Action Litigation Report: 2011 Edition

438 Seyfarth Shaw LLP

was in fact abrogated by Shady Grove; however, Second Circuit determined that the Supreme Court’s
holding did not undermine the second ground, which rested not on the relationship between the federal
rules and state rules, but on the unique nature of the federal action the TCPA created. The Second Circuit
interpreted Shady Grove to mean that if the requirements of Rule 23 are met and if federal jurisdiction
otherwise exists, the bar on New York class action suits under C.P.L.R. § 901(b) is irrelevant. The Second
Circuit remarked that, although Shady Grove said a great deal about the interaction of Rule 23 and
C.P.L.R. § 901(b), it said nothing at all about the TCPA, and what the statute requires for a federal cause of
action to lie. The Second Circuit reasoned that this was a standard question of statutory interpretation, and
not a question that implicated the relationship between the federal rules and state rules. The Second
Circuit determined that when Congress provided that TCPA suits may proceed “if otherwise permitted by
the laws or rules of court of a State,” it is now understood to mean “a delegation by Congress to the states
of considerable power to determine which causes of action lie under the TCPA.” Id. at 217. Plaintiffs,
however, argued that this reading was untenable because it would create the “absurd” result of a litigant
losing his putative federal right to recover under the TCPA for failing to follow “trivial” state court rules. Id.
The Second Circuit disagreed, and remarked that there was no rule prohibiting consideration of the
legislature’s goals in enacting the statute. The Second Circuit maintained that nothing prevented it from
holding that Congress intended some, but not necessarily all, state “rules of court” to define what causes of
action can lie under the TCPA. Id. at 217. The TCPA’s congressional findings stated that the key issue the
statute aimed to resolve was the inability of state laws to deal with the interstate nature of telemarketing
abuse, and that the TCPA expressly declined to preempt state regulations that were more restrictive of
telemarketing than the minimal federal requirements of the statute. The Second Circuit noted that these
findings showed that Congress intended to give states a fair measure of control over solving the problems
that the TCPA addressed, and that the ability to define when a cause of action lies, and when it does not, is
part of that control. Concluding that Shady Grove said nothing about Bonime’s second ground, the Second
Circuit found that ground continued to control this case, and affirmed the District Court’s dismissal for lack
of jurisdiction.

(iii) Third Circuit

State Of West Virginia, ex rel., Darrell, et al. v. Comcast Corp., 705 F. Supp. 2d 441 (E.D. Pa. 2010).
The State of West Virginia, acting through its Attorney General, filed a parens patriae action in state court
against Defendant. Plaintiff alleged that Comcast’s requirement that its premium subscribers rent the set-
top cable boxes only from Comcast, when cable boxes with equivalent capabilities existed in the open
market, constituted impermissible tying behavior in violation of the West Virginia’s Antitrust Act, Consumer
Credit and Protection Act, and the common law. Defendant removed the action under the CAFA, and West
Virginia filed a motion to remand. The Court noted that the parties disputed the CAFA’s minimal diversity
requirement, and whether the action fell within the parameters of 28 U.S.C. § 1332(d)(1)(B). The Court
observed that minimal diversity cannot exist where the only Plaintiff in an action is a state, because for
purposes of diversity, a state has no citizenship. However, if other parties, called “real parties in interest,”
are directly and personally concerned in the outcome of the litigation, then they should be considered
Plaintiffs for jurisdictional purposes. Id. at 446. Alfred L. Snapp & Son, Inc. v. Puerto Rico ex rel. Barez,
458 U.S. 592, 607 (1982), established that if a state seeks only to protect the well-being of its residents in
general, it has expressed a quasi-sovereign interest, under the common law parens patriae doctrine, to
pursue the relief it seeks in the entire action; therefore, the state is the sole real party in interest in the suit.
Thus, the Court examined Plaintiff’s claims to determine whether it sought relief for its general citizenry or
for private individuals. Using the “claim-by-claim approach” of Louisiana ex rel. Caldwell v. Allstate
Insurance Co., 536 F.3d 418, 424 (5th Cir. 2008), the Court found that, at least for Plaintiff’s treble
damages claim, the subscribers themselves were the real parties in interest. The Court noted that under
the “claim-by-claim approach,” treble and compensatory damages primarily benefit private individuals, and



Annual Workplace Class Action Litigation Report: 2011 Edition

Seyfarth Shaw LLP 439

thus the state has no quasi-sovereign interest for such claims. Id. at 450. In contrast, under the
“wholesale approach,” states can have a comprehensive quasi-sovereign interest in a matter, even when
they seek treble and compensatory damages, as long as the state is also seeking broader relief, such as
an injunction or civil penalties. Id. The Court observed that the claim-by-claim framework was most
appropriate in this case because the CAFA was intended to expand federal jurisdiction over class actions,
which suggests that judges should carefully examine actions removed under the CAFA to ensure that
legitimate removal requests are not thwarted by jurisdictional gamesmanship. Accordingly, applying the
claim-by-claim approach, the Court remarked that just as in Caldwell, West Virginia was not seeking relief
for its residents in general, but for a discrete group of subscribers; thus, the aggrieved subscribers were the
real parties in interest. Accordingly, the Court concluded that West Virginia had no quasi-sovereign interest
in bringing its treble damages claim. Further, Caldwell explained that the purpose of antitrust treble
damages provisions are to encourage private lawsuits by aggrieved individuals for injuries to their
businesses or property. In this action, however, 23 private lawsuits were filed on behalf of subscribers, on
the ground that they paid higher prices for their set-top boxes than they would have in the absence of
antitrust malfeasance. The Court concluded that West Virginia had no common law parens patriae
authority to bring such a claim because it had no quasi-sovereign interest in its treble damages claim, and
was simply acting to prevent injury to those who could not protect themselves. Given that all of those
subscribers were diverse in citizenship from the Defendant, the Court further concluded that the CAFA’s
minimal diversity requirement was satisfied. The Court, however, stated that the only difference between
this case and Caldwell was that West Virginia, unlike Louisiana, enacted the Hart-Scott-Rodino Antitrust
Improvements Act of 1976 (“WVAA”), W. Va. Code § 47-18-17 (“Hart-Scott-Rodino”), which created a
statutory parens patriae action for state attorneys general seeking damages on behalf of consumers injured
by the violation of federal antitrust laws. Pennsylvania v. Mid-Atlantic Toyota Distributors, 704 F.2d 125
(4th Cir. 1983), established that a state has statutory parens patriae authority to bring an action for treble
damages without being a real party in interest. The Court explained that a parens patriae doctrine is a
concept of standing, which is distinct from the “real party in interest” analysis, and Hart-Scott-Rodino
cannot provide “real party in interest” status; thus, it cannot shield a representative action from removal
under the CAFA. Id. at 451. The Court then addressed the second issue of whether the jurisdictional
requirement under the CAFA – requiring that a matter satisfy the definition of a class action – was satisfied.
The Court explained that one of the objects of a class action is to protect the interest of “absentees,” i.e.,
unnamed class members. Id. at 452-53. The CAFA’s three baseline requirements necessary to protect
the interests of absent class members, also found in WVAA, are notice, an opt-out opportunity, and
adequate representation found in Rule 23. The WVAA assumes that the state attorney general is an
adequate representative, and requires that the attorney general publish notice of the action, providing an
opportunity to persons on whose behalf an action is brought, to exclude themselves from the adjudication.
The Court held that, according to the jurisdictional requirement under the CAFA, Plaintiff fulfilled the
necessary steps to qualify the case as a “class action.” Id. at 454.

(iv) Fourth Circuit

Ferrell, et al. v. Express Check Advance Of South Carolina LLC, 591 F.3d 698 (4th Cir. 2010).
Plaintiff, a borrower, brought a class action against lenders, Express Check Advance of South Carolina,
LLC, and others, in state court, alleging that the lenders violated South Carolina law in making payday
loans. Defendant removed the action alleging minimal diversity because it, as a limited liability company,
was a citizen of Missouri and Kansas and based on the citizenship of its sole member, a Missouri
corporation, with its principal place of business in Kansas. Alternatively, it argued that if it was deemed an
“unincorporated association” within the meaning of 28 U.S.C. § 1332(d)(10), it was nonetheless a citizen of
Tennessee, under whose laws it was organized, and of Kansas, where it had its principal place of
business. Id. at 700. The District Court remanded the action, finding that for purposes of determining
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subject matter jurisdiction under the CAFA, a limited liability company is an “unincorporated association”
under § 1332(d)(10). Id. at 700. Therefore, Defendant is a citizen of the State under whose laws it is
organized and the State where it has its principal place of business. The District Court held that
Defendant’s principal place of business is in South Carolina, not Kansas, because it does business solely
in South Carolina. On appeal, the Fourth Circuit affirmed the order. The Fourth Circuit noted that under
traditional jurisprudence, as stated in Marshall v. Baltimore & Ohio Railroad Co., 57 U.S. (16 How.) 314,
327-29 (1854), “corporations” were deemed to be citizens of the State in which they were incorporated and
all other business enterprises were referred to as “unincorporated associations” and treated effectively as
citizens of the States of which their members were citizens. In 2005, § 1332(d)(10) was enacted as a part
of the CAFA, stating that the citizenship of all “unincorporated associations” is determined by the State
under whose laws the unincorporated association is organized and the State where it has its principal place
of business. Id. at 704. Given the traditional categorical distinction between corporations and
unincorporated associations, the Fourth Circuit reasoned that the specific language of § 1332(d)(10)
indicates that a limited liability company, if not a corporation, is an unincorporated association.
Accordingly, the Fourth Circuit found that under § 1332(d)(10), Defendant’s citizenship, for purposes of the
CAFA, is the State under whose laws it is organized and the State where it has its principal place of
business. Defendant argued that §§ 1332(d)(9)(B) and 1453(d)(2) use the language, “a corporation or
other form of business enterprise,” and that Congress employed this language when it wanted to refer to all
non-corporate entities. Thus, Defendant argued that the term “unincorporated association” in
§ 1332(d)(10) refers to only a narrower subset of non-corporate business forms, a class that excludes
entities having a distinct legal identity under the law of the State in which they are organized. The Fourth
Circuit disagreed, holding that Congress, by using “or other,” included “corporation” as an example form of
“business enterprise,” so that the term “business enterprise” itself includes both “corporations” and any
other form of non-corporate entities. Id. at 704. Therefore, the use of “unincorporated association” in
§ 1332(d)(10), displays that Congress needed to use a term narrower than “business enterprise,” because
the term “business enterprise” also includes corporations. Id. at 704-05. Second, the phrase
“unincorporated association” distinguishes itself linguistically from incorporated associations, thereby
suggesting two mutually exclusive classes of business enterprises – those that are incorporated, i.e.,
corporations, and those that are not. Based on language contained in Navarro Savings Association v. Lee,
446 U.S. 458, 461 (1980), Defendant also argued that “unincorporated association,” as used in
§ 1332(d)(10), was limited only to entities that lacked a distinct legal identity, such as “mere collections of
individuals,” and that Defendant, because it was organized under Tennessee law, was a legal entity distinct
from its members. Id. at 705. The Fourth Circuit disagreed, observing that such distinction was not in
Navarro, and Navarro merely restated the rule that, for diversity purposes, “unincorporated associations
remain mere collections of individuals,” even though corporations are deemed citizens. Id. at 705. Finally,
Defendant contended that it was a Kansas citizen because, although its operations were conducted in
South Carolina, they were controlled by four officers in Kansas, and was a citizen of Tennessee, under
whose laws it was organized. The Fourth Circuit concluded that when a company has all of its physical
operations for doing business in a given State and its four top officers in another, the “place of operations
test,” as described in Peterson v. Cooley, 142 F.3d 181, 184 (4th Cir. 1998), should be applied to most
accurately reflect its principal place of business. Accordingly, the Fourth Circuit applied the “place of
operations test,” which “makes determinative the place where the bulk of corporate activity takes place,”
and found that Defendant was a citizen of South Carolina. Id. at 706.

(v) Fifth Circuit

Berniard, et al. v. Dow Chemical Co., 2010 U.S. App. LEXIS 16515 (5th Cir. Aug. 6, 2010). Several
Plaintiffs brought separate class actions against Union Carbide Corp., and its wholly owned subsidiary,
Dow Chemical Co., after an accidental release of ethyl acrylate (“EA”), a potentially noxious chemical, at
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Defendants’ Louisiana facility. Two actions were originally filed in the District Court pursuant to the CAFA,
and five actions filed in the state court were removed to the District Court by Defendants under the CAFA.
The District Court remanded the actions to state court, holding that Defendants failed to establish that the
aggregate recovery of damages by the class members would likely exceed $5 million. In a consolidated
appeal, the Fifth Circuit affirmed the order. The Fifth Circuit noted that Louisiana law, La. Code Civ. Proc.
Art. 893, prohibits tort Plaintiffs from alleging the quantum of the damages to which they are entitled. Thus,
when the quantity of damages is not alleged by the class, a Defendant seeking to sustain removal may
either: “(i) adduce summary judgment evidence of the amount-in-controversy, or (ii) demonstrate that, from
the class Plaintiffs’ pleadings alone, it is ‘facially apparent’ that CAFA’s amount-in-controversy is met.” Id.
at *7. Defendants elected to follow the “facially-apparent” path. To prove the amount-in-controversy,
Defendants relied on census data of the various geographical areas referred to in the several pleadings
and complaints, and compared the quantum of recovery in previously reported cases that involved
occurrences and injuries similar to the kinds about which the Plaintiffs complained. The Fifth Circuit found
that Defendants’ “bald exposure extrapolations” were insufficient to establish the likely number of persons
affected by the release and the severity of their harm. Id. at *12-13. The Fifth Circuit examined several
pleadings at issue, and concluded that even when properly aggregated, the nature, timing, geographical
extent, numerosity of the affected population, and nature of damage alleged, did not make it “facially
apparent” that the claims plausibly exceeded $5 million. Id. at *12. The Fifth Circuit further remarked that
it could not say that Defendants carried their burden of showing not only what the stakes of the litigation
could be, but what they were in light of Plaintiffs’ demands, given the generalized nature of the pleadings.
Specifically, the Fifth Circuit found that Defendants’ methodology was speculative and unconvincing, and
thus, failed to present a plausible explanation of how the claims of Plaintiffs could exceed $5 million. The
Fifth Circuit noted that Defendants overstated the reach of Plaintiffs’ petitions by improperly equating the
geographic areas in which potential class members might reside with the population of the class itself.
Further, the comparison of damage recovery in similar cases was too attenuated to satisfy the Defendants’
burden. Thus, the Fifth Circuit, reviewing the records de novo, aggregated the allegations of all seven
consolidated cases, avoiding double counting and repetition, to discern the alleged geographic and
temporal reach of the EA release, the likely population of the affected class, and the effect of the release
on the limited number of potentially affected class members. As a result, the Fifth Circuit found that
Defendants failed to satisfy their burden under the “facially apparent” path they had chosen. Id. at *14-15.

(vi) Sixth Circuit

U.S. Bank National Association v. Adams, et al., 2010 U.S. Dist. LEXIS 77610 (N.D. Ohio Aug. 2,
2010). In May of 2008, U.S. Bank National Association filed a foreclosure action against James Adams in
Ohio state court. Adams filed a class action counterclaim against U.S. Bank and Intervale Mortgage
Company (“Intervale”) alleging violations of the Fair Debt Collection Practices Act, 15 U.S.C. § 1692g. Id.
at *1-2. On March 1, 2010, Adams amended his class action counterclaim to add Wells Fargo Bank, N.A.
Wells Fargo removed the case under 28 U.S.C. § 1453(b) of the CAFA. Adams moved to remand and
argued that removal was improper because Wells Fargo, as an additional counterclaim Defendant, was
precluded from seeking removal under § 1453(b) of the CAFA. Id. at *2. Adams also argued that the word
“Defendant” in the CAFA must be read consistently with prior case law interpreting removal under
28 U.S.C. § 1441(a), which provides that an action may be removed only by the original Defendant or
Defendants. Id. Wells Fargo asserted that removal was proper under the CAFA, as the word “Defendant”
should be interpreted to encompass additional counterclaim Defendants. Id. at *4. The Court noted that
Sixth Circuit case law had not addressed the issue of whether a counterclaim class action Defendant may
properly remove under § 1453(b). The Court held that the dispute rested essentially on the meaning of the
word “any” preceding “Defendant” under § 1453(b). Id. at *6. Wells Fargo argued that by enacting the
CAFA, Congress intended to expand federal jurisdiction over qualifying class actions, and the word “any”
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was deliberately inserted to broaden the definition of Defendant to allow counterclaim class action
Defendants to remove under § 1453(b). Id. at *13. The Court rejected this contention. The Court
reasoned that despite the claim that the preceding term “any” was indicative of Congress’ intent to broaden
federal jurisdiction over class actions through the CAFA, this expansion was achieved, not by allowing
removal by third-party Defendants, cross-claim Defendants, or counterclaim Defendants, but by doing
away with the non-aggregation rule and providing for minimal diversity. Id. at *13-14. The Court held that
under § 1453(b) of the CAFA, the word “Defendant” means an original Defendant and does not encompass
a counterclaim class action Defendant. For these reasons, the Court ruled that Wells Fargo lacked
authority to remove under § 1453(b), and granted Adams’ motion to remand. Id. at *17.

(vii) Seventh Circuit

Anderson, et al. v. Bayer Corp., 610 F.3d 390 (7th Cir. 2010). In five separate, but mostly identical
complaints, Plaintiffs sued Defendant Bayer Corp. in state court for personal injuries they alleged were
caused by Trasylol, a prescription medication. Defendant removed the action to the District Court, invoking
the “mass action” provision of the CAFA, which allows the removal of cases joining the claims of at least
100 Plaintiffs that otherwise meet the CAFA’s jurisdictional requirements. The District Court remanded four
of the five cases because they contained fewer than 100 Plaintiffs, and rejected Defendant’s argument that
all five actions should be treated as a single mass action. On appeal, the Seventh Circuit affirmed the
order, holding that Plaintiffs could avoid federal diversity jurisdiction by carving up their filings into five
separate pleadings. Defendant argued that Plaintiffs could not avoid federal diversity jurisdiction by such
pleading tactics. 28 U.S.C. § 1332(d)(11)(B)(i) defines a mass action as any civil action in which the
monetary relief claims of 100 or more persons are proposed to be tried jointly on the ground that Plaintiffs’
claims involve common questions of law or fact. Under § 1332(d)(11)(A), mass actions are deemed to be
class actions removable to federal court, so long as the CAFA’s other jurisdictional requirements are met.
The Seventh Circuit noted that there was no dispute that the other requirements of the CAFA were met in
each of the four cases that Defendant appealed. Relying on Freeman v. Blue Ridge Paper Products, Inc.,
551 F.3d 405, 407 (6th Cir. 2008), Defendant further argued that since none of the four cases actually
involved the claims of more than 100 Plaintiffs, the five separate pleadings were a transparent attempt to
circumvent the CAFA, and, as such, should be treated as a single mass action. In Freeman, Plaintiff broke
up a single lawsuit into five actions that separated Plaintiffs’ claims for nuisance into six-month periods, in
order to avoid the $5 million jurisdictional amount-in-controversy requirement in the CAFA. Freeman found
that there was no colorable reason for breaking up the lawsuits in this fashion, other than to avoid federal
jurisdiction, and thus held that the damages sought in each suit must be aggregated for the purpose of
determining whether the amount-in-controversy requirement had been met. The Seventh Circuit observed,
however, that Freeman did not address the mass action provision of the CAFA, and maintained that this
distinction was important because § 1332(d)(11)(B)(ii)(II) states that the term “mass action” shall not
include any civil action in which the claims are joined upon motion by Defendant. The Seventh Circuit
remarked that by excluding cases in which the claims were consolidated on Defendant’s motion, Congress
contemplated that cases which could have been brought as a mass action, would remain outside of the
CAFA’s grant of jurisdiction, simply because of the way in which Plaintiffs chose to structure their claims.
The Seventh Circuit reasoned that this outcome is not necessarily abnormal because the general rule in a
diversity case is that Plaintiffs, as masters of the complaint, may include or omit claims or parties in order to
determine the forum. In addition, the Seventh Circuit observed that in Tanoh v. Dow Chemical Co., 561
F.3d 945 (9th Cir. 2009), the Ninth Circuit held that none of seven state court actions involving fewer than
100 Plaintiffs could be treated as a single mass action for purposes of the CAFA. As in Tanoh, Defendant
here never formally moved to consolidate the state court cases. Agreeing with Tanoh, the Seventh Circuit
found that the cases were not removable under the plain language of the CAFA because the mass action
provision gives Plaintiffs the choice to file separate actions that do not qualify for jurisdiction under the
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CAFA. The Seventh Circuit concluded that Defendant’s argument to treat these separate lawsuits as one
action was tantamount to a request to consolidate them, a request that Congress has explicitly stated
cannot be a basis for removal of a mass action.

Bergquist, et al. v. Mann Bracken, LLP, 592 F.3d 816 (7th Cir. 2010). Plaintiff, a credit card borrower,
brought a class action in state court against Defendants, a debt collector and issuing bank, on behalf of all
persons whose disputes with Defendants had been arbitrated by National Arbitration Forum (“Forum”).
Plaintiff sought to set aside the judgment enforcing the arbitration awards, based on a belief that the Forum
and debt collector were secretly under common control. The Court then set aside the judgment enforcing
the awards against the class members. Defendants removed the lawsuit seeking relief on behalf of a class
and invoking diversity jurisdiction under the CAFA, 28 U.S.C. §§ 1332(d). Even though the District Court
did not find fault with the jurisdictional allegations, it remanded the case, concluding that the Rooker-
Feldman doctrine – which takes its name from Rooker v. Fidelity Trust Co., 263 U.S. 413 (1923), and
District of Columbia Court of Appeals v. Feldman, 460 U.S. 462 (1983) – prevents federal adjudication of
any claim that seeks to invalidate judgments entered by state courts. On appeal, the Seventh Circuit
reversed and remanded. The Seventh Circuit noted that the Rooker-Feldman doctrine provides that only
the U.S. Supreme Court may set aside a state court’s decision in civil litigation. Thus, federal judges may
not entertain collateral attacks on a state judge’s decision. The Seventh Circuit found that the Rooker-
Feldman doctrine applies to proceedings under the CAFA because nothing in the CAFA hints at allowing
federal judges to review state court decisions. However, the Seventh Circuit found that the Rooker-
Feldman doctrine did not apply to Plaintiff’s claim because the state court vacated its decision enforcing the
arbitration award against her. The Seventh Circuit maintained that Plaintiff’s injury arose from the award
itself, and the Rooker-Feldman doctrine does not apply to arbitral awards. Additionally, the Seventh Circuit
held that federal judges as well as state court judges are empowered to review and enforce, or set aside,
decisions rendered by private arbitrators. The Seventh Circuit noted that, although the District Court
recognized that the Rooker-Feldman doctrine did not apply to Plaintiff’s claim, it remanded the suit because
Plaintiff sought relief on behalf of persons who lost in state court when it confirmed arbitral awards adverse
to their interests. The District Court remanded the entire case under the belief that only a state court could
resolve the dispute. The Seventh Circuit observed that federal law does not permit a federal judge to
remand the complete litigation simply because portions of it belong in state court, and that a District Court
does not lack jurisdiction to vacate a state court’s judgment if the class was suitably defined. The Seventh
Circuit noted that there were three potential sub-classes: (i) persons who lost in state court (award
confirmed); (ii) persons who won in state court (award set aside); and (iii) persons who have neither won
nor lost (because, for example, the creditor never asked a state court to confirm the award, or a suit ended
without a conclusive resolution). The Seventh Circuit found that only the first sub-class presented a
Rooker-Feldman problem, for which Plaintiff, a member of the third sub-class, did not have a claim. Thus,
the Seventh Circuit reasoned that a class definition could be limited in a way that avoids any Rooker-
Feldman problem, and thus avoids a need for even a partial remand. Accordingly, the Seventh Circuit
remanded the action, and directed the District Court to re-examine its diversity jurisdiction over sub-classes
two and three.

Cunningham Charter Corporation, et al. v. Learjet, Inc., 592 F.3d 805 (7th Cir. 2010). Plaintiff brought
a putative class action in state court on behalf of itself and all other buyers similarly-situated, asserting
claims against Defendant for breach of warranty and products liability. Defendant removed the case under
the CAFA’s federal diversity jurisdiction, 28 U.S.C. § 1332(d). Later, the District Court denied Plaintiff’s
motion for class certification and remanded the case, finding that the denial of class certification eliminated
subject-matter jurisdiction under the CAFA. On appeal, the Seventh Circuit reversed the order. The
Seventh Circuit noted that § 1332(d)(2) creates federal diversity jurisdiction over certain class actions, in
which at least one member of the class is a citizen of a different state. Section 1332(d)(1)(B) defines class
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action as any civil action filed under Rule 23 “authorizing an action to be brought by one or more
representative persons as a class action.” Id. at 806. Section 1332(d)(8) states that the CAFA applies to
any class action that is within the Act’s scope before or after the entry of a class certification order. Thus,
the Seventh Circuit observed that a class action need not be certified before it can be removed. Section
1332(d)(1)(C) defines “class certification order” as “an order issued by a court approving the treatment of
some or all aspects of a civil action as a class action,” which the Seventh Circuit interpreted to include a
class action without an order certifying the class. Id. at 806. The Seventh Circuit found that this does not
imply that, unless the class is certified, the District Court loses jurisdiction of the case, because jurisdiction
attaches when a suit is filed as a class action. In Bullard v. Burlington Northern Santa Fe Railway, 535
F.3d 759, 762 (7th Cir. 2008), assumed that federal jurisdiction under the CAFA did not depend on
certification. In Vega v. T-Mobile USA, Inc., 564 F.3d 1256, 1268 n. 12 (11th Cir. 2009), the Eleventh
Circuit agreed with Bullard; it reasoned that if a state happened to have different criteria for certifying a
class from those of Rule 23, the result of a remand could be that the case would continue as a class action
in state court despite the federal court’s refusal to certify the class. That result would be contrary to the
CAFA’s relaxed requirement of complete diversity of citizenship, which is intended to allow class actions
involving incomplete diversity to be litigated in federal court. The Seventh Circuit observed that, generally,
jurisdiction once properly invoked is not lost by developments after a suit is filed, such as a change a
party’s state of citizenship that destroys diversity. The exceptions to the general principles – loss of
jurisdiction by way of amendment of pleadings, or subsequent discovery of lack of jurisdiction at the outset
– were inapplicable here. The Seventh Circuit recognized that, behind this principle, there is a desire to
minimize expense and delay, and to avoid shunting the litigation between court systems. Thus, the
Seventh Circuit concluded the general principle applied, and a class action need not be certified before it
can be removed to federal court under § 1332(d)(8).

In Re Burlington Northern Santa Fe Railway Co., 606 F.3d 379 (7th Cir. 2010). Plaintiffs, a group of
local property owners, brought a class action in state court alleging that Defendants’ failure to inspect and
maintain a railroad trestle caused the town to flood and damaged their property. Defendants removed the
action under the CAFA. After the District Court denied Plaintiffs’ motion to remand, Plaintiffs amended the
complaint and omitted the class allegations. Construing Plaintiffs’ motion to amend as an implied motion to
remand the case, the District Court remanded the action. While remanding, the District Court found that
because the new complaint did not contain class allegations, it lacked jurisdiction under the CAFA. Upon
Defendants’ motion for reconsideration, the District Court noted that there are exceptions to the general
rule that removal jurisdiction is determined at the time of removal. The District Court treated the
amendment of the complaint, eliminating class allegations, as analogous to the denial of class certification,
and explained that case law is divided on whether the denial of class certification affects CAFA jurisdiction.
On appeal, the Seventh Circuit vacated the District Court’s order, holding that jurisdiction under the CAFA
was secure, even though, after removal, Plaintiffs amended their complaint to eliminate the class
allegations. The Seventh Circuit noted that it recently concluded in Cunningham Charter Corp. v. Learjet,
Inc., 592 F.3d 805, 806-07 (7th Cir. 2010), that in a case removed under the CAFA, jurisdiction survives
even if the District Court denies class certification. The Seventh Circuit explained that this is because
CAFA jurisdiction attaches when a case is filed as a class action and that even if the class is not certified,
CAFA jurisdiction continues. It further explained that the policies behind the general rule support this
result, since keeping the case minimizes the expense and delay caused by shuttling a case from removal
to remand, and furthers the CAFA’s purpose of allowing putative class actions to be litigated in a federal
forum. Given the decision in Cunningham, the Seventh Circuit stated that this appeal presented a question
whether CAFA jurisdiction also continues when the post-removal change is not the District Court’s denial of
class certification, but rather Plaintiffs’ decision not to pursue class certification. The Seventh Circuit
opined that there were compelling reasons to conclude that such a post-removal amendment does not
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destroy CAFA jurisdiction. It stated that the same considerations of expense and delay apply, and that
allowing Plaintiffs to amend away CAFA jurisdiction after removal would present a significant risk of forum
manipulation. The CAFA’s legislative history reflects an awareness of the latter concern, citing the existing
rule that “jurisdiction cannot be ‘ousted’ by later events,” and explaining that if the rule were otherwise,
“Plaintiffs who believed the tide was turning against them could simply always amend their complaint
months (or even years) into the litigation to require remand to state court.” Id. at 381. Thus, the Seventh
Circuit vacated the District Court’s remand order and remanded the case, reiterating that a case “should
not be shunted between court systems.” Id.

In Re Sprint Nextel Corp., 593 F.3d 669 (7th Cir. 2010). Plaintiffs, a group of customers, brought a
putative class action in the Kansas state court alleging that Defendant, Sprint Nextel Corp., a phone
service provider and a Kansas corporation, conspired with other cell phone providers and imposed
artificially high prices for its text-message service. Plaintiffs specified that their class was limited to those
who had a Kansas cell number, who received their cell phone bill at a Kansas mailing address, and who
paid a Kansas user fee that applied to all long-distance calls within Kansas. Asserting federal court
jurisdiction under the CAFA, Defendant removed the case to the District Court in Kansas. Subsequently,
the Panel on Multi-District Litigation (“MDL”) transferred this case, along with other similar cases, to the
District Court in Illinois. It concluded that the suit fell within the “home-state exception” of the CAFA and
remanded the suit to the Kansas state court. Id. at 671. The District Court ruled that the class was defined
in such a way as to leave little doubt that at least two-thirds of the class members were Kansas citizens,
even though Plaintiffs produced no evidence to counter Defendant’s contention on the composition of their
class. The District Court did not inquire whether there have been other class actions with similar
allegations in the past three years, because the home-state exception, unlike the local-controversy
exception, did not call for such an inquiry. On appeal, the Seventh Circuit vacated the remand order.
Defendant contended that, in light of the other related suits and the fact that it was a nationwide cell phone
provider, this was a national controversy, and the sort of dispute that the CAFA was designed to keep in
federal court. The Seventh Circuit first addressed whether the two-thirds provision is to be calculated using
the total number of potential class members in the suit or in all suits with similar allegations. The Seventh
Circuit rejected Defendant’s argument that Congress’ reference to plural “classes in the aggregate”
required a District Court to search out similar cases, thereby concluding that the two-thirds provision is
dependent on the total number of potential class members in the suit. Id. at 672. The Seventh Circuit also
stated that deciding citizenship based on phone numbers and mailing addresses would be cumbersome
and difficult. For example, on the one hand any out-of-state company that purchases text messaging for
Kansas cell phones, used by local employees, and receives bills at a Kansas mailing address would be
part of the class; on the other hand, only a fraction of businesses that use Kansas cell phone service are
not Kansas citizens. The Seventh Circuit concluded that the District Court, based on speculation, held that
at least two-thirds of those who had Kansas cell phone numbers and used Kansas mailing addresses for
their cell phone bills were Kansas citizens. However, the Seventh Circuit doubted whether the District
Court’s ruling on the evidentiary issue was correct because Plaintiffs did not submit any direct evidence
concerning citizenship. The Seventh Circuit agreed with case law precedent holding that the District Court
may not draw conclusions about the citizenship of class members based on such things as phone numbers
and mailing addresses. The Seventh Circuit found that statistical evidence finding “any number greater
than 50%” of the proposed class members were citizens of Kansas, would allow the District Court to
conclude that “Plaintiffs had established the citizenship requirement by a preponderance of the evidence.”
Id. at 676. Alternatively, Plaintiffs might have defined their class as all Kansas citizens who purchased text
messaging from Sprint Nextel or an alleged co-conspirator. By using this definition, Plaintiffs could have
guaranteed that the class action would remain in the state court. The Seventh Circuit vacated the remand
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order and directed the District Court to give Plaintiffs another opportunity to prove that the proposed class
satisfied the requirements of the CAFA’s home-state exception provision.

(viii) Eighth Circuit

Froud, et al. v. Anadarko E & P Co. Limited Partnership, 2010 U.S. Dist. LEXIS 35929 (8th Cir.
June 3, 2010). Plaintiffs, a group of landowners, brought a quiet title class action in state court against
Defendant, an exploration and production company, asserting ownership rights to oil and gas under the
property. Defendant removed the case, and Plaintiff moved to remand. After the District Court declined to
remand the action to state court under the CAFA’s local controversy exception, Plaintiffs petitioned for
permission to appeal. The Eighth Circuit denied the petition, ruling that Plaintiffs failed to give any reason
for permitting appeal under the CAFA. The Eighth Circuit noted that 28 U.S.C. § 1453(c)(i) provides for an
appeal from an order of a District Court granting or denying a motion to remand a class action to the state
court, from which it was removed, if application is made not more than 10 days after entry of the order.
Case law precedent has construed the permissive language of the provision to mean that an appeal under
the CAFA is discretionary. On this basis, the Eighth Circuit ruled that the appeal was governed by the
requirements for permissive appeals found in Rule 5, as opposed to the procedures for appeals as of right
laid out in Rule 4. Rule 5 specifically provides that the petition for appeal should contain the necessary
facts, the question involved, and the reasons why the appeal should be allowed. Plaintiffs’ petition did not
give any reason why the appeal should be allowed. Plaintiffs merely set forth the procedural events
leading up to the denial of their request for remand and then cited to § 1453(c)(i) as the statutory basis for
the request. The Eighth Circuit observed that, while full briefing of the merits may not be necessary to
allow it to exercise its discretion to permit the appeal under Rule 5, Plaintiffs did not provide any discussion
of the merits or the nature or importance of the issues presented by their requested appeal. The Eighth
Circuit remarked that, to accept a permissive appeal under § 1453(c)(i) and Rule 5, it must exercise its
discretion, and concluded that Plaintiffs did not provide a basis with which to exercise such discretion with
regard to this appeal.

Westerfeld, et al. v. Independent Processing, LLC, 621 F.3d 819 (8th Cir. 2010). Plaintiff, a Missouri
citizen, filed a class action in Missouri state court against Independent Processing, LLC, a Missouri limited
liability company that processed residential mortgage documents, and Provident Funding Associates, LP, a
California limited partnership that provided residential mortgages. Plaintiff alleged that Defendants violated
Missouri Merchandising Practices Act while charging her and other Missouri residents a “broker processing
fee” and an “administrative fee,” respectively, in residential mortgage financing transactions. Id. at 821.
Plaintiff asserted two identical state law claims against each Defendant on behalf of two separate classes.
Following removal, the District Court remanded the action to state court under the CAFA’s local-
controversy exception, 28 U.S.C. § 1332(d)(4)(A). On appeal, the Eighth Circuit reversed and remanded.
The Eighth Circuit stated that the District Court had correctly found that Provident, as a removing party,
bore the initial burden of establishing that the CAFA’s fundamental jurisdictional requirements were met.
However, the District Court had further stated that “even if application of the exception was not as clear as
it is, any doubt must be resolved in favor of remand.” Id. at 823. The Eighth Circuit determined that this
was a misstatement of the law because once Provident satisfied the CAFA’s basic jurisdictional
requirements, the burden shifted to Plaintiff to establish that the local-controversy exception applied. The
Eighth Circuit found that the District Court erred by resolving any doubt regarding applicability of the local-
controversy exception in favor of remand. The Eighth Circuit concluded that the party bearing the burden
of proof was not entitled to the benefit of the doubt. Second, the Eighth Circuit stated that to apply the
local-controversy exception, at least one significant Defendant should be from the state in which the class
action was originally filed. Provident had urged the District Court to consider the class action as a whole
and not to consider the claims on a class-by-class basis when determining whether Independent was a
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significant Defendant under CAFA. Provident argued, based on its preferred analysis, that Plaintiff was not
seeking significant relief from Independent, the in-state Defendant, and thus Independent did not qualify as
a significant Defendant. The District Court rejected Provident’s argument, concluding that because Plaintiff
“filed her claims against Independent ‘as an individual class,’ Independent was necessarily a significant
Defendant with respect to the claims asserted against it.” Id. at 824. The District Court further concluded
that the plain language of § 1332(d)(4)(A)(i)(II)(aa) and (bb), which refers to ‘the’ Plaintiff class and ‘the’
proposed Plaintiff class, respectively, indicates that a Defendant is significant, for purposes of the
exception, based on reference to “only one Plaintiff class rather than an aggregate of all the classes in a
lawsuit.” Id. Accordingly, the District Court analyzed the significant Defendant issue separately for each
Plaintiff class and concluded that Independent was a significant Defendant because the claims were
asserted against Independent alone. The Eighth Circuit, however, noted that “class” is defined in
§ 1332(d)(1)(A) as “‘all’ of the class members in ‘a’ class action,” and similarly, “the Plaintiff class” and “the
proposed Plaintiff class,” as described in § 1332(d)(4)(A)(i)(II)(aa) and (bb), respectively, include “all” of the
class members in the class action as a whole. Id. at 824. Thus, for purposes of the local-controversy
exception, the Eighth Circuit concluded that the claims of “all of the class members in the class action”
must be considered in determining whether an in-state Defendant is a significant Defendant, rather than
considering the claims of class members on a class-by-class basis. Id. at 824-25. The Eighth Circuit
observed that if an in-state Defendant’s significance was determined on a class-by-class basis, the in-state
Defendant would always be significant with respect to the classes and the claims asserted against it. The
Eighth Circuit reasoned that a class-by-class analysis would allow Plaintiffs to avoid federal jurisdiction
under the CAFA simply by pleading their claims against an in-state Defendant as separate claims on behalf
of a separate class. The Eighth Circuit determined that Congress did not intend this result, particularly
given its admonition that the local-controversy exception was “a narrow exception that was carefully drafted
to ensure that it does not become a jurisdictional loophole.” Id. at 825. Thus, the Eighth Circuit vacated
the District Court’s judgment based on the class-by-class analysis and remanded the case for further
consideration consistent with the “all of the class members in the class action” approach. Id.

(ix) Ninth Circuit

Coleman, et al. v. Estes Express Lines, Inc., et al., 2010 U.S. App. LEXIS 24434 (9th Cir. Nov. 30,
2010). Plaintiff brought a class action in state court against Defendants, alleging violations of California
wage & hour statutes. Defendant Estes Express removed the case under the CAFA. Plaintiff moved to
remand under the “local controversy” exception to the CAFA, codified at 28 U.S.C. § 1332(d)(4).
Defendant argued that the local controversy exception did not apply and contended that the District Court
should look beyond the pleadings to determine which party actually caused the alleged harm and from
which party any relief would actually come. The District Court noted a split of authority on whether to look
beyond the complaint in determining whether the local controversy exception applies. The District Court
held that Defendant Estes West was a Defendant whose alleged conduct formed a significant basis for the
claims asserted; therefore, it found it unnecessary to reach the question of whether extrinsic evidence
should be considered. Accordingly, the District Court found that the local controversy exception applied
and remanded to state court. Estes Express sought leave to appeal. The Ninth Circuit noted that the
CAFA does not explain how an appellate court should decide whether to accept an appeal of a remand
order. Because the issue had not been addressed previously by the Ninth Circuit, it relied on College of
Dental Surgeons of Puerto Rico v. Connecticut General Life Insurance Co., 585 F.3d 33, 38-39 (1st Cir.
2009), which set out a list of criteria to use in evaluating applications for leave to appeal under
§ 1453(c)(1). College of Dental Surgeons held that a key factor in determining whether to accept an
appeal is the presence of an important CAFA-related question in the case, and that if the CAFA-related
question is unsettled, immediate appeal is appropriate, particularly when the question appears to be either
incorrectly decided by the District Court below or at least fairly debatable. Applying these criteria, the Ninth
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Circuit granted Estes Express’ application for leave to appeal, stating that although the local controversy
exception to CAFA jurisdiction is “narrow,” it is intended to identify a controversy that uniquely affects a
particular locality and to ensure that it is decided by a state court rather than a federal court. Id. at *8.
Ninth Circuit observed that the question of whether the District Court must rely only on the pleadings or
should look to extrinsic evidence often will determine whether a case will be remanded under the local
controversy exception. Thus, the Ninth Circuit found that this case raised an important issue of CAFA law.
The Ninth Circuit concluded that the case involved a “fairly debatable” issue, and thus, appellate review
would be useful. Id. Further, the Ninth Circuit stated that whether the District Court may look beyond the
complaint may be dispositive of whether this case should be remanded because it may not be possible to
decide from whom significant relief was sought without examining Estes West’s ability to pay a judgment.
Finally, the Ninth Circuit found that the balance of harms favored Estes Express, because Estes Express
would lose almost any chance of litigating this case in a federal forum if it was not allowed to appeal the
remand order. For these reasons, the Ninth Circuit granted leave to appeal.

Gardner, et al. v. GC Services, LP, 2010 U.S. Dist. LEXIS 67912 (S.D. Cal. July 6, 2010). Plaintiff, a call
center employee, brought a class action on behalf of all California call center employees against Defendant
alleging failure to pay straight-time wages, overtime wages, all compensation due and owing at termination
in violation of California Labor Code, violation of the California Business and Professions Code § 17200 et
seq., and quantum meruit. Earlier, two similar class actions were filed against GC Services in different
district courts by Plaintiffs Darryl Easley and Lora Meyers. Easley’s complaint alleged causes of actions
under the FLSA as well as under Missouri’s wage & hour laws, and Meyers’ complaint alleged only a cause
of action pursuant to the FLSA involving a nationwide class. Easley and Meyers’ cases were consolidated
and the combined Plaintiffs filed an amended consolidated complaint alleging a single claim for violation of
the FLSA, and specifically excluded Defendant’s California employees from the putative class. Defendant
removed the action under the CAFA. Plaintiffs then sought a remand, arguing that Defendant had failed to
meet its burden of establishing that the amount-in-controversy exceeded $5 million. The Court denied
Plaintiffs’ motion. The Court remarked that contrary to Plaintiffs’ contentions, however, there was no
obligation on Defendant to submit any declarations or “summary-judgment-type evidence” in support of its
assertion that the jurisdictional amount was met in the present case. Id. at *6. According to Abrego v. Dow
Chemical Co., 443 F.3d 676, 690 (9th Cir. 2006), Defendant could meet its burden as long as the
jurisdictional amount was either “facially apparent” from the complaint or was shown to be “more likely than
not” by the facts alleged in the removal petition. Id. The Court observed that Defendant’s notice of
removal adequately alleged the underlying facts to show it was “more likely than not” that the amount-in-
controversy exceeded $5 million. Id. at *8. Defendant pointed to Plaintiffs’ claim for overtime pay, noting
that it currently employed 303 full-time employees who met the proposed class definition. According to
Defendant, if those employees, earning on average $14.50 per hour, worked 30 minutes of overtime per
day over four years, the unpaid overtime owed would exceed $3 million. Defendant also pointed to
Plaintiffs’ claim for failure to timely pay termination wages for which the penalty is 30 days of wages.
Defendant asserted that it had employed approximately 1,385 account representatives and employees in
equivalent positions since April 2006 who had their employment terminated. Defendant argued that the
potential recovery by those employees would be approximately $4,800,000; together, the recovery on just
these two claims would approximate $7,800,000. Accordingly, the Court concluded that Defendant
provided sufficient underlying facts to demonstrate that the combined amount-in-controversy exceeded $5
million. Based on this record, the Court denied Defendant’s motion to dismiss or, in the alternative, transfer
or stay this action under the “first-to-file” rule, holding that Defendant failed to establish that the parties and
issues in this action were similar to Easley and Meyers’ actions. The Court found that although this action
was filed after Easley and Meyers’ actions were filed, the putative class in this action covered only
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California employees and sought relief under the California Labor Code, which were not covered by Easley
and Meyers’ actions.

Hollinghurst, et al. v. Lacoste USA, 2010 U.S. Dist. LEXIS 71739 (C.D. Cal. June 28, 2010). Plaintiff
brought a class action in state court on behalf of current and former non-exempt hourly sales and stock
associates of Defendant. Plaintiff alleged that Defendant failed to pay minimum wages and wages for all
time worked, and failed to provide rest and meal breaks in violation of California Labor Code. Defendant
was served with the complaint on December 8, 2009, but Defendant removed the action on April 21, 2010,
more than five months later. Plaintiff moved to remand on the basis that Defendant’s notice of removal
was untimely because it was not made within 30 days of service of Plaintiff’s complaint. Plaintiff asserted
that although the complaint was silent as to the amount-in-controversy, Defendant had sufficient facts to
ascertain that the case was removable based on the face of the pleading because Plaintiff alleged many
violations and a class of over 1,000 members, which Defendant could presume would meet the CAFA’s
amount-in-controversy threshold of $5 million. Defendant responded that it did timely remove because it
was not able to ascertain removability until April 12, 2010, when it received supplemental discovery
responses that provided it with the information it needed to establish the jurisdictional amount. Defendant
asserted that in those responses, Plaintiff set forth estimates as to how frequently Defendant violated
California’s break laws and how frequently Plaintiff had been made to work off-the-clock. Defendant further
argued that Plaintiff alleged, for the first time in her supplemental discovery responses, that class members
were actually prohibited from taking meal and rest breaks, an allegation that Defendant alleged was not
contained in the complaint. The Court noted that under 28 U.S.C. § 1446(b), Defendant had to file the
notice of removal within 30 days after being served with the complaint. The 30-day time limit for removal
starts to run from a Defendant’s receipt of the initial pleading only when that pleading affirmatively reveals,
on its face, the facts necessary for federal court jurisdiction. If the face of the pleading does not reveal
such grounds, the clock does not run until a Defendant receives a copy of an amended pleading, motion,
order or other paper from which it can determine that the case is removable. A Defendant, before filing a
notice of removal, may impliedly waive the right to remove by taking some substantial offensive or
defensive action in the state court action, indicating a willingness to litigate in the tribunal. The Court
observed that Defendant’s removal was untimely because, based on the number of violations and the more
than 1,000 person class size alleged in the complaint, Defendant could have reasonably concluded that the
amount-in-controversy would exceed $5 million. The Court rejected Defendant’s argument that it was only
able to ascertain removability upon receipt of Plaintiff’s discovery responses, because the new information
did not reveal any additional facts that Defendant needed to ensure that the amount-in-controversy would
exceed the CAFA’s $5 million threshold. Moreover, because the case still involved the same claims
brought on behalf of the same putative class on the same set of facts as when the case was originally filed,
Plaintiff’s discovery responses did not change the nature of the case such that a resetting of the removal
clock would be warranted. Therefore, the Court found that the 30-day time period for removal began
running when the complaint was first filed on November 4, 2009, and as such, Defendant’s motion to
remove was untimely. The Court further concluded that Defendant waived its right to remove when it
demurred to dismiss the class allegations, which constituted a substantial affirmative action by the
Defendant in the state court, thereby indicating its willingness to litigate in state court before it filed its
notice of removal to federal court.

In Re DirecTV Early Cancellation Litigation, 2010 U.S. Dist. LEXIS 98204 (C.D. Cal. Sept. 7, 2010).
Plaintiffs, a group of subscribers to Defendant’s satellite television service, brought multi-district litigation
challenging the propriety of Defendant’s early cancellation fees. The Court determined that it had subject
matter jurisdiction under the CAFA. While holding so, the Court disagreed with the finding in Cappuccitti v.
DirecTV, Inc., 611 F.3d 1252, 1256 (11th Cir. 2010), where the Eleventh Circuit held that original
jurisdiction over a class action under the CAFA requires that at least one Plaintiff must allege an amount-in-
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controversy over $75,000. The Court observed that the confusion in Cappuccitti arose from the conflation
of “mass actions” and “class actions.” Id. at *29. A class action is a representative action filed under
Rule 23, where a named Plaintiff represents a large number of similarly-situated people who are not a part
of the lawsuit. On the other hand, a mass action is any civil action in which the monetary relief claims of
100 or more persons, who are named in the case, are proposed to be tried jointly on the ground that
Plaintiffs’ claims involve common questions of law or fact. The Court noted that both mass and class
actions filed in the state court can be removed under the CAFA. Under 28 U.S.C. § 1332(d)(2), both mass
and class actions must meet jurisdictional requirements to be removed, including: (i) there must be at least
100 members in the putative class; (ii) the amount-in-controversy exceeds $5 million; and (iii) any of the
members of a class is a citizen of a state different from any Defendant. A mass action, however, must
meet an additional requirement under § 1332(d)(11)(B)(i), that at least one Plaintiffs’ individual claim must
exceed $75,000, which is the minimum amount-in-controversy for diversity jurisdiction provided in
§ 1332(a). The Court noted that like Cappuccitti, the damages claim of Plaintiffs in this action were less
than $75,000. However, the Court observed that the decision of the Eleventh Circuit in Cappuccitti was not
binding because as a transferee court that received the case from the MDL Panel, it applies the law of the
circuit (in this instance, the law of the Ninth Circuit) in which it is located to issues of federal law. Thus,
applying the Ninth Circuit precedent, the Court found that Cappuccitti is persuasive authority to the extent
that it does not conflict with Ninth Circuit precedent and to the extent that the Court finds its reasoning
sound. First, the Court noted that, while the Ninth Circuit has not directly addressed the issue raised in
Cappuccitti – that at least one Plaintiff must meet the $75,000 requirement to maintain an original CAFA
action – it found in Birdsong v. Apple, Inc., 590 F.3d 955, 957 n. 1 (9th Cir. 2009), and Shroyer v. New
Cingular Wireless Services, Inc., 498 F.3d 976, 981 (9th Cir. 2007), that subject matter under the CAFA is
proper in putative class actions where the individual damages were likely less than $75,000. Thus, the
Court found that Cappuccitti directly conflicted with Ninth Circuit precedent. Second, the Court found that
the reasoning in Cappuccitti was not sound because it did not address why the CAFA does not explicitly
state that a class member must meet the minimum jurisdictional amount of $75,000, whereas Congress, in
§ 1332(a), did explicitly require it for mass actions. Instead, Cappuccitti compared the requirements for
mass and class actions, and found that many of the requirements for removal of an original CAFA action
resemble those for a mass action. Cappuccitti then cited Lowery v. Alabama Power Co., 483 F.3d 1184
(11th Cir. 2007) – a mass action – for the premise that a minimum amount-in-controversy for an individual
Plaintiff is an unsettled question of law. Cappuccitti accordingly concluded that the 75,000 requirement
expressly applied in actions removed under the CAFA because a case, which otherwise could not enter a
federal court, could under the CAFA. The Court disagreed with Cappuccitti and reasoned that if Congress
intended the individual minimum jurisdiction amount to apply in class actions, it would have included
language expressly stating so, as it did with mass actions.

Jacobs, et al. v. Mandalay Corp., 378 Fed. Appx. 685 (9th Cir. 2010). Plaintiff, a banquet server,
brought a class action in state court, individually and on behalf of other similarly-situated employees,
alleging that Defendant failed to pay overtime wages in violation of Nev. Rev. Stat. § 608.018. Defendant
removed the action pursuant to subject matter jurisdiction under 28 U.S.C. § 1331. In the District Court,
Plaintiff moved to amend his complaint and remand to state court. The District Court denied the motions,
holding that Plaintiff’s claim was subject to preemption under § 301 of the Labor Management Relations
Act (“LMRA”), 29 U.S.C. § 185(a). The District Court then granted Defendant’s motion to dismiss for
Plaintiff’s failure to exhaust non-judicial remedies, pursuant to their collective bargaining agreement
(“CBA”). On appeal, the Ninth Circuit reversed the order. Relying on Burnside v. Kiewit Pacific Corp., 491
F.3d 1053, 1059 (9th Cir. 2007), the Ninth Circuit stated that, under the LMRA § 301, preemption requires
a two-step analysis. First, it must determine whether the asserted cause of action involves a right
conferred upon an employee by virtue of state law, not by the CBA. If the right is conferred by the CBA,
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preemption applies, but if state law confers it, the inquiry moves to step two. The Ninth Circuit noted that
although Plaintiff’s employment was governed by the terms of the CBA, providing for an hourly wage and a
set percentage of banquet service charges, the CBA contained no provision for overtime wages for
banquet servers. The Ninth Circuit noted that Plaintiff asserted a cause of action only under Nev. Rev.
Stat. § 608.018(2), and made no claim to a violation of the CBA. While § 608.018(3)(e) exempts
employees covered by CBAs which provide otherwise for overtime, Defendant did not claim that the CBA
provided banquet servers overtime. Thus, the Ninth Circuit concluded that Plaintiff’s right to overtime was
conferred by state law, independent of the CBA, and moved to step two of the analysis. The second step
required the Ninth Circuit to determine whether Plaintiff’s claim was substantially dependent on an analysis
of the CBA. According to Burnside, 491 F.3d at 1060, if the claim requires the District Court to “interpret,”
rather than merely “look to,” the CBA, then the claim is substantially dependent on the CBA and is
preempted by § 301. The Ninth Circuit found that because the CBA lacked a clear waiver of state law
overtime protections, it was required only to look to, and not interpret, the CBA. The Ninth Circuit noted
that § 608.018(1)(2) provides that overtime pay is to be calculated at one and a half times an employee’s
“regular wage rate.” Id. at 687. For those employees paid in a form other than by an hourly wage rate,
Nev. Admin. Code § 608.125 sets forth a method for calculating an hourly rate for the purpose of overtime
pay. The Ninth Circuit stated that for this purpose it need not interpret the CBA. The parties, however,
disputed whether Plaintiff’s “regular wage rate” under § 608.018 included only his hourly wages, or
included both his hourly wages and his per job commissions, such that § 608.125 would also apply to him.
Contrary to the District Court’s finding, the Ninth Circuit observed that the meaning of “regular wage rate,”
as provided in § 608.018, was a question of state law and required no reference to the terms of the CBA.
Id. at 687. Based on Nevada’s definition of “regular wage rate,” the District Court could calculate the exact
amount of overtime pay that is owed by looking to the CBA and the past wages paid; thus, referring to the
CBA in this way, for the purpose of calculating damages, did not require an interpretation of the CBA.
Accordingly, the Ninth Circuit concluded that resolution of Plaintiff’s overtime claim did not substantially
depend on the terms of the CBA, and therefore the claim was not preempted by § 301. Thus, the Ninth
Circuit reversed the decision of the District Court, and remanded with instructions to dismiss the case.

Lewis, et al. v. Verizon Communications, Inc., 2010 U.S. App. LEXIS 23725 (9th Cir. Nov. 18, 2010).
Plaintiff filed a class action in state court alleging that Verizon billed him for premium services that were
never ordered. Claiming that these charges were unauthorized, Plaintiff sought to represent a class of
Verizon customers in California who were billed for services that they never agreed to or requested. The
complaint stated no fixed amount for damages. Verizon removed the action under the CAFA because the
amount-in-controversy exceeded $5 million. To support removal, Verizon submitted an affidavit to
establish that class members were billed over $5 million during the relevant period. Plaintiff filed a motion
to remand. The District Court granted Plaintiff’s motion, holding that Verizon did not demonstrate the
requisite $5 million amount-in-controversy because it described the total sum of all charges, not just
unauthorized ones as claimed in the complaint. On appeal to the Ninth Circuit, Verizon contended that,
given Plaintiff’s refusal to limit the damages sought and Verizon’s showing that the total billings exceeded
$5 million, the total billings constituted the requisite amount-in-controversy. Id. at *6. The Ninth Circuit
agreed and reversed the order of the District Court. The Ninth Circuit observed that the District Court’s
findings were based on a misunderstanding that a significant portion of the total billings were authorized
and separate from the damages Plaintiff sought; thus, it refused to accept the total billings as representing
the amount-in-controversy. The Ninth Circuit remarked that when Verizon produced evidence of the total
billings, Plaintiff did not attempt to demonstrate that the claimed damages were less than the total billed.
Furthermore, Verizon conceded that where the class members had been billed for services they did not
order, they were entitled to a refund; and therefore, the entire amount of the billings was “in controversy.”
Id. at *12. The Ninth Circuit determined that the amount-in-controversy is simply an estimate of the total
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amount in dispute, not a prospective assessment of Defendant’s liability. The Ninth Circuit remarked that
to establish the jurisdictional amount, Verizon was not required to concede liability for the entire amount,
which was what the District Court effectively demanded by asking Verizon to admit that at least $5 million
of the billings were “unauthorized” within the meaning of the complaint. Id. at *12. The Ninth Circuit
concluded that Plaintiff was seeking recovery for an amount that Verizon showed could exceed $5 million,
and Plaintiff did not assert that the class recovery was potentially any less. The Ninth Circuit, therefore,
held that the amount-in-controversy comprised the total billings and the jurisdictional amount was satisfied
to justify removal.

Munoz, et al. v. Central Parking Systems, Inc., 2010 U.S. Dist. 96385 (C.D. Cal. Aug. 30, 2010).
Plaintiff brought a class action on behalf of all employees who worked for Defendant in California during the
four years prior to the filing of the complaint. Plaintiff alleged that Defendant violated the California Labor
Code and Business & Professions Code by failing to pay its employees the minimum wage, overtime pay,
and compensation for missed meal breaks. Defendant removed the action based on diversity of citizenship
pursuant to the CAFA. Based upon the anticipated size of the class and the amount-in-controversy for
each member of the class, the complaint stated that the total sum owed was less than $5 million. To
support its notice of removal, Defendant submitted the declaration of Hulion Jacks, an employee, who
stated that Defendant had employed 4,698 hourly non-exempt employees in California during the class
period at an average hourly wage of $11.47. Jacks calculated that approximately 44% of the employees
worked the entire year for each year. In order to account for the fact that not all employees worked during
the entire period, Defendant made calculations using 30% of the employee population. The Court
determined that in calculating the amount-in-controversy, Defendant relied on several unsupported
assumptions. Specifically, in calculating the amount on the claim for failure to provide accurate itemized
wage statements under Labor Code § 226(a), Defendant assumed that a class member would be entitled
to $2,550 in penalties, although there was no evidence indicating how often class members failed to
receive such statements. Additionally, in calculating the amount of overtime, minimum wage, and missed
meal period claims, Defendant assumed, with no supporting evidence, that a class member worked one
overtime hour per week, was not paid minimum wage one time per week, and missed one meal period per
week. Similarly, in calculating Plaintiff’s claim for failure to report time pay, Defendant assumed that it
failed to report two hours for a class member per year. The Court found that Defendant’s calculations were
made using the average hourly wage for all employees, which could heavily prejudice the results because
the real amount-in-controversy could be much lower, depending on which employees were experiencing
violations and their actual hourly wage. Thus, the Court concluded that Defendant failed to provide any
evidentiary support for these assumptions, and were the type of speculation and conjecture that were
insufficient to show that the amount-in-controversy exceeded $5 million. On this basis, the Court
remanded the class action.

Rhoades, et al. v. Progressive Casualty Insurance Co., Inc., 2010 U.S. Dist. LEXIS 111026 (E.D. Cal.
Oct. 8, 2010). Plaintiffs, a group of insurance claims adjusters, brought a putative class action against
Defendant alleging unpaid overtime wages for hours worked and inaccurate itemized wage statements.
Defendant removed the case. Plaintiffs then filed a first amended complaint (“FAC”) alleging violations of
California’s Labor Code and Business and Professions Code, and a motion to remand on the basis that
Defendant failed to satisfy its burden of showing that the amount-in-controversy exceeded the sum of $5
million. The Court granted the motion. Plaintiffs argued that Defendant did not adequately support its
class size assertions. Plaintiffs’ class consisted of California-based claims adjusters, claims generalist
associates, and other similar positions, employed four years before the filing of the complaint until the date
of trial (collectively “claims representatives”). Additionally, Plaintiffs defined two sub-classes, including:
“(1) an ‘overtime sub-class’ made up of class members ‘who did not receive overtime wages’. . . and (2) a
‘terminated sub-class’ made up of class members ‘who resigned or whose employment was terminated
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and who were not paid all wages due upon termination’.” Id. at *9. Defendant submitted an affidavit stating
that between 2006 and 2010, the four years in issue, it employed an average of 544.53 full-time claims
representatives in California, and terminated the employment of 395 claims representatives in California.
The Court, however, found that Defendant “over estimated the terminated class by not limiting its estimate
to those ‘who were not paid all wages due upon termination,’ which was alleged in the FAC.” Id. at *9-10.
In addition, Defendant assumed, but did not present evidence, that the 544.53 individuals in the proposed
class also comprised the overtime sub-class. The Court held that Defendant offered no evidence that all
members of the proposed class did not receive overtime wages for all overtime hours worked. Plaintiffs
also argued that Defendant’s damages calculations were not supported by sufficient evidence. The Court
determined that because Plaintiffs plead in the FAC that the amount-in-controversy was less than $5
million, Defendant must prove with legal certainty that the CAFA’s jurisdictional amount was met under
28 U.S.C. § 1332(d)(2). Defendant asserted that the unpaid overtime pay Plaintiffs claimed amounted to
$7,940,815.60 to $19,852,039. Plaintiffs disputed the time period Defendant used to calculate unpaid
overtime and the number of persons at issue in the lawsuit. Although the overtime policy in question did
not exist for the entire class period, the Court found that Defendant properly used the four year period that
Plaintiffs plead because the FAC alleged that Plaintiffs were subjected to the unlawful overtime policies
during the past four years. However, the Court found that Defendant’s provided insufficient evidence in
support of its position that 544.53 class members comprised the overtime sub-class, and that each
member of this sub-class worked 52 weeks a year. The Court observed that Defendant’s calculation of
waiting time penalties of $2,215,476, was based on an assumption that every claims representative
terminated during the class period was not paid within 72 hours of termination, and that each was entitled
to seek recovery of penalties for the full thirty day period. Defendant, however, did not produce evidence
indicating how late, on average, the payments were. The Court reasoned that Defendant’s calculation of
inaccurate wage statement claims of $1,388,551.50 – which was based on its assertion that each person in
the putative class worked the requisite number of pay periods to be eligible for the maximum penalty – was
defective, since it was unclear how many class members would be entitled to such damages. The Court
also noted that Defendant calculated the total civil penalty of $707,889 without evidentiary support that
each putative class member worked unpaid overtime every pay period. The Court found that because
Defendant had not provided sufficient evidence upon which damages could be estimated, it was unclear
how to estimate the recoverable attorneys’ fees to be considered in ascertaining the amount-in-
controversy. The Court concluded that Defendant left the Court to speculate as to the value of Plaintiffs’
claims for relief and whether or not class members qualified for penalty and other damages. For these
reasons, the Court granted Plaintiffs’ motion to remand the class action.

Riddoch, et al. v. McCormick & Schmicks Seafood Restaurants, Inc., 2010 U.S. Dist. LEXIS 65799
(C.D. Cal. June 28, 2010). Plaintiff, a former employee, brought a class action in state court on behalf of
himself and others similarly-situated, alleging that Defendant denied overtime pay and meal and rest
periods, and failed to provide accurate wage statements in violation of the California Labor Code, §§ 226(a)
and 351. Defendant removed the action pursuant to the CAFA and Plaintiff moved to remand. Based on
4,217 class members and 111,539 pay periods over the four-year class period, Defendant alleged that the
amount-in-controversy exceeded $5 million on each of the three separate claims. Defendant calculated
that liability for the unpaid overtime claim could exceed $5 million if each putative class member worked the
entire class period of four years, and was owed one hour of overtime per week. Additionally, Defendant
assumed that, for the unpaid meal and rest break claim, each putative class member missed seven meals
per two-week period. The Court noted that the aggregate class-wide damages for both claims were
produced by multiplying the number of projected violations, which Defendant claimed to be “reasonable,”
by the amount of penalties or damages to be paid for each violation. Id. at *7. Defendant asserted that out
of a total of 111,539 two-week pay periods, it was not unreasonable to assume that each class member
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was denied seven meal breaks per pay period, and that each member of the putative class was denied one
hour of overtime pay per week. The Court remarked that, although this estimation might be reasonable,
the Defendant did not offer any evidence to support these numbers and the amount was purely
speculative. Next, by multiplying the total possible number of violations over the four year class period
(111,539) by the minimum penalty of $50 per violation, Defendant argued that the aggregate penalties
resulting from Labor Code § 226(a) violations also exceeded $5 million. To arrive at this amount,
Defendant read the complaint to allege that violations occurred in every possible instance during every pay
period. The Court, however, found that the complaint was silent on the exact frequency with which
§ 226(a) violations occurred, but did allege that violations were “systematic.” Id. at *8. The Court
determined that the allegation that violations were “systematic” did not necessarily suggest that violations
occurred in every pay period. Further, the Court concluded that ambiguity in the complaint could not be
resolved in favor of federal jurisdiction. In addition, the Court remarked that the amount-in-controversy
calculation was purely speculative because Defendant failed to adduce any evidence that violations
occurred at every possible instance. Finally, the Court held that because the extent of damages had not
been established with any certainty, any estimation of attorney’s fees – although recoverable – would be
purely speculative. For these reasons, the Court granted the motion to remand for lack of subject matter
jurisdiction.

Schiller, et al. v. David’s Bridal, Inc., 2010 U.S. Dist. LEXIS 81128 (E.D. Cal. July 14, 2010). Plaintiff,
former employee, brought a state law class action asserting seven causes of action under the California
Labor Code and one cause of action under the California Business and Professions Code. In addition,
Plaintiff sought penalties under the Private Attorney General Act of 2004 (“PAGA”) for each of the seven
causes of action under the Labor Code. Defendant removed the action to federal court, and Plaintiff
moved to remand, arguing that Defendant failed to show that the amount-in-controversy met the CAFA’s
jurisdictional minimum of $5 million. The Court disagreed, and denied the motion. First, Defendant had
agreed to remain in the state court if Plaintiff stipulated that the amount-in-controversy fell below the
CAFA’s jurisdictional limit. Plaintiff refused to stipulate because Plaintiff believed there was more than $5
million in controversy. The Court held that this did not necessarily establish the jurisdictional minimum to
support subject matter jurisdiction in this Court. Plaintiff relied on Schudy v. Gordon, 2006 WL 859279, at
*1 (W.D. Mo. Mar. 28, 2006), and Pendergrass v. Time Insurance Co., 2010 WL 989154, at *2 (W.D. Ky.
Mar. 12, 2010), which held that failure to stipulate is a factor that may be considered in determining
whether the amount-in-controversy has been met. The Court found that Pendergrass and Schudy failed to
acknowledge the well-settled case law that a stipulation of the parties cannot establish or block subject
matter jurisdiction, and that the burden is on Defendant, not Plaintiff, to establish by a preponderance of
evidence the amount-in-controversy. Further, the Court observed that case law in Ninth Circuit have
persuasively rejected the proposition that the amount-in-controversy can be established by a plaintiff’s
refusal to stipulate to the amount-in-controversy. Conrad Associates v. Hartford Accident & Indemnity Co.,
994 F. Supp. 1196, 1199 (N.D. Cal. 1998), reasoned that a defect in subject matter jurisdiction cannot be
stipulated to or waived; thus, a defendant’s attempt to force a plaintiff into a stipulation regarding the
potential amount of damages would have no effect in determining the actual amount-in-controversy at the
time of removal. The Court reasoned that were it to find the failure to stipulate dispositive, defendants in
every removal dispute would force plaintiffs to make such a choice between stipulating against their future
remedies. The Court then analyzed Plaintiff’s contention that while she may request that the PAGA
penalties be awarded as to each cause of action, Defendant may not “stack” the PAGA penalties for
purposes of calculating the amount-in-controversy. The Court disagreed and determined that Plaintiff
could not use the PAGA civil penalties as both a sword and a shield by requesting that the PAGA penalties
be awarded for each of seven causes of action, and then assert that Defendant could not aggregate the
PAGA penalties alleged for each cause of action for purposes of calculating the amount-in-controversy.
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Defendant asserted that the amount-in-controversy for the alleged PAGA penalties alone was at least $5
million. Defendant contended that it employed 1,114 hourly non-exempt store employees in California from
January 2009 to April 2010, who worked an aggregate total of 18,505 pay periods during that time frame.
Because the PAGA assesses a $100 penalty per aggrieved employee, and per pay period for each
individual Labor Code violation, and a $200 penalty for each subsequent violation, the Court found that
Defendant’s calculation of the PAGA penalties sought under the first, second, fourth, sixth, and seventh
causes of action were approximately $3,589,600 per cause of action, i.e., 1114 first violations x $100 =
$111,400 + 17,391 subsequent violations x $200 = $3,478,200. The Court found Defendant’s calculation
as to fifth cause of action – the failure to pay all wages immediately after termination of employment –
speculative and unsubstantiated because Defendant assumed that every employee suffered this particular
violation. The Court concluded that the third cause of action – the failure to pay business expenses of all
employees – related to all exempt and non-exempt employees, thus resulting in 19,416 pay periods, and a
penalty of $3,768,700, i.e., $100 x 1,145 = $114, 500 + $200 x 18,271 = $3,654,200. The Court concluded
that the potential PAGA penalties for first through fourth, and sixth and seventh causes of action amounted
to $21,716,700. Finally, the Court stated that under the PAGA, 75% of the civil penalties recovered by
aggrieved employees are distributed to the California Labor and Workforce Development Agency
(“LWDA”), while the remaining 25% are distributed to the litigating employees. Plaintiff relied on Pulera v.
F & B, Inc., 2008 WL 3863489 (E.D. Cal. Aug. 19, 2008) – which determined that a plaintiff and the LWDA
are separate litigants and, thus, the PAGA penalty amounts recoverable by a plaintiff are separate and
distinct from the amounts recoverable by the LWDA for purposes of removal jurisdiction – and argued that
amounts payable to the LWDA may not be aggregated in calculating the amount-in-controversy. The
Court, however, found Pulera inapposite because it was not a class action and it was not removed
pursuant to the CAFA. Further, the Court reasoned that even if Pulera applies in the context of the CAFA
and the LWDA is construed to be analogous to a separate litigant for purposes of awarding the PAGA
penalties, the CAFA mandates that each class member’s claims should be aggregated when determining
the amount-in-controversy. Moreover, under the CAFA, the amount-in-controversy is calculated based
upon the amount put into controversy by the complaint regardless of how the recovery is divided; here, the
amount-in-controversy was 100% of the PAGA penalties. Finally, the Court reasoned that even if Pulera
was applied in the CAFA context, 25% of the PAGA penalties at issue still exceeded the $5 million amount-
in-controversy requirement, i.e., 25% of $21,716,700 = $5,429,175. For these reasons, the Court rejected
Plaintiff’s motion to remand.

Smith, et al. v. Brinker International Inc., 2010 U.S. Dist. LEXIS 54110 (N.D. Cal. May 5, 2010).
Plaintiffs Marc Smith and Ken Whelan brought a class action in state court against their employer, alleging
that Defendants misclassified their assistant manager status as exempt from overtime and other state laws.
Plaintiffs asserted claims under the California Labor Code and California Business & Professions Code,
alleging that Defendants failed to pay them overtime wages, compensation for missed meal and rest
breaks, timely wages, wages within 72 hours of termination, failed to provide complete and accurate wage
statement and keep complete and accurate payroll records, and engaged in unlawful business practices.
Plaintiffs sought compensatory damages, pre-judgment interest, statutory premiums, and penalties under
the California Labor Code, civil penalties under the Private Attorneys General Act, attorneys’ fees and
injunctive relief. Defendants removed the action, and Plaintiffs filed a motion to remand. The Court granted
Plaintiffs’ motion, holding that Defendants failed to demonstrate that it was more likely than not that any
individual Plaintiff’s damages exceeded the jurisdictional requirement for removal of $75,000. The Court
remarked that since the complaint did not state a specific amount of damages, Defendants must prove by a
preponderance of the evidence that the amount-in-controversy met the jurisdictional threshold. Defendants
suggested that as to Smith, the amount-in-controversy was $84,471.85, based on the assumption that he
worked 2.5 hours of overtime everyday ($36.06 for each overtime hour worked) of the 85 weeks that he
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worked for Defendant. Similarly, the amount-in-controversy as to Whelan was $176,998.35, based on the
assumption that he worked 2.5 hours of overtime everyday for 195 weeks. The Court found that the
Defendants’ assumption that each Plaintiff worked 2.5 hours of overtime each day was not supported by
the allegations in the complaint. The complaint did not quantify the number of overtime hours that were
allegedly subject to compensation, or the number of meal and rest periods that Defendants allegedly failed
to provide. Further, the Court declined to rely on the affidavit of Defendants’ HR director because the
declarant did not review the reliable information – Plaintiffs’ time sheets or employment records – to
establish the number of hours that each Plaintiff worked during each pay period. Thus, the Court
concluded that Defendants failed to provide any evidence relating to either Plaintiff’s actual earnings or
number of overtime hours worked. Defendants also argued that because the underlying statutes authorize
attorneys’ fees, such fees may be included in the calculation of the jurisdictional amount. The Court,
however, found that Defendants did not offer any estimate or calculation of fees which Plaintiffs might seek
and, accordingly, declined to speculate as to the amount of fees. Finally, the Court found that Defendants’
calculation of damages for alleged overtime and missed meal and rest periods was speculative and based
on conjecture. As a result, the Court limited the calculation to the reasonably certain amount of statutory
penalties that could be claimed. Defendants estimated statutory penalties of $25,724.10 for Smith and
$42,224.10 for Whelan. As this amount did not reach the jurisdictional threshold of $75,000, the Court
remanded the action.

Sosa, et al. v. Wells Fargo Bank, Case No. 10-CV-01098 (C.D. Cal. Sept. 17, 2010). Plaintiffs, a group
of workers employed by Defendant as home mortgage consultants, brought a class action in state court
alleging that Defendant misclassified them as exempt from overtime and failed to pay wages for overtime
compensation in violation of the California Labor Code and California’s Unfair Competition Law (“UCL”),
specifically, the California Business and Professions Code §§ 17200, et seq. Defendant removed the
action to federal court. Defendant argued that Plaintiffs effectively alleged a separate federal claim
because they claimed a violation of the UCL was based upon violation of a federal law. The Court
disagreed, and noted that § 17200 prohibits any “unlawful, unfair or fraudulent business act or practice,”
which effectively results in treating violations of other laws as independently actionable under the UCL. Id.
at *3-4. Thus, the “unlawful” prong of the UCL turns a violation of the underlying law into a per se violation
of the UCL. Id. By contending that Plaintiffs had alleged a federal claim insofar as their UCL claim was
based on the FLSA, Defendant asked the Court to treat UCL claims and the violations upon which they
were based as one in the same. The Court disagreed and found, based on the general interpretation of
§ 17200, that Plaintiffs had not alleged a federal cause of action by partially basing their UCL claim on
Defendant’s alleged violation of the FLSA. Defendant also argued that the resolution of Plaintiffs’ claims
depended upon the resolution of whether Defendant violated the FLSA, because most of Plaintiffs’ claims
stemmed from allegations that Defendant misclassified them as exempt from overtime compensation, and
such claims are entirely dependent on an interpretation of the FLSA. The Court disagreed and found there
was no indication in the complaint that Plaintiffs’ misclassification claim was based on exemptions set forth
in federal law, as opposed to California law. Further, Defendant cited several cases that ruled that there
was federal question jurisdiction over the UCL claim based upon an alleged violation of federal law. The
Court, however, concluded that these cases were distinguishable because they addressed UCL claims
based on either the violation of a federal statute over which the federal courts have exclusive jurisdiction, or
the violation of a single federal statute, with no allegations of state law violations. The Court reasoned that
where a Plaintiff has alleged the UCL claim based on both the violation of state and federal law, federal
question jurisdiction does not exist. The Court found that Plaintiffs alleged their UCL claim based on a
number of “unlawful” acts, which included two FLSA violations in addition to nine violations of the California
Labor Code. Id. at *4. As a result, a jury could very well find that Defendant violated § 17200 without also
finding that it violated the FLSA because a single unlawful business practice may give rise to liability under
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the UCL. As such, the Court observed that Plaintiffs’ UCL claim did not depend upon the resolution of a
question of federal law. For these reasons, the Court remanded Plaintiffs’ class action.

Trahan, et al. v. U.S. Bank National Association, 379 Fed. Appx. 628 (9th Cir. 2010). Plaintiff, an
employee of Defendant U.S. Bank National Association, brought a wage & hour claim, individually and on
behalf of other employees similarly-situated, in state court. Defendant removed the case on the basis of
diversity under 28 U.S.C. § 1332(a) and the CAFA. The District Court remanded the action on the basis
that the amount-in-controversy did not meet the jurisdictional requirement. On appeal, the Ninth Circuit
affirmed the remand order. Defendant argued that it satisfied the amount-in-controversy requirement of the
CAFA of $5 million and at least one member having a claim that exceeds $75,000, thereby providing
original jurisdiction. Specifically, the U.S. Bank argued that the class claims were worth $6,491,652.38, of
which $2,412,331.35 were alleged punitive damages. Similarly, Plaintiff’s individual claims were worth
$76,691.48, of which $23,174.49 were alleged punitive damages. The Ninth Circuit found that the amount-
in-controversy requirement was not satisfied under either § 1332(a) or § 1332(d) because a District Court
need not consider punitive damages in determining the amount-in-controversy when such damages are
unavailable as a matter of state law. The Ninth Circuit determined that as Plaintiff’s claims were inherently
tied to employment contracts Plaintiff and the class had with U.S. Bank, such claims could not support
recovery for punitive damages under California law, as evidenced in Brewer v. Premier Golf Properties, 86
Cal. Rptr. 3d 225, 235 (Cal. App. 4th Dist. 2008), and California Civil Code § 3294(a). Further, at oral
argument, Plaintiff stipulated that in light of these authorities, despite what was currently alleged in his
complaint, he could not, and would not attempt to, collect punitive damages or pursue a conversion claim in
this case. Accordingly, when Plaintiff withdrew the claim for punitive damages and conversion, Defendant
conceded its inability to show that the jurisdictional threshold was satisfied.

United Steel, Paper & Forestry, Rubber, Manufacturing, Energy, Allied Industrial & Service Workers
International Union, AFL-CIO, CLC, et al. v. Shell Oil Co., et al., 602 F.3d 1087 (9th Cir. 2010).
Plaintiffs brought a class action in state court alleging that Defendants’ oil refineries failed to provide meal
periods, rest periods, timely and accurate wage statements, and wages due at the time of termination in
violation of the California Business and Professions Code and the California Labor Code. Defendants
removed the action asserting jurisdiction under the CAFA. After denying class certification, the District
Court concluded that it no longer had jurisdiction and remanded the case to state court, finding that a
denial of class certification is not a post-removal change of a jurisdictional fact, but rather a legal
conclusion that the CAFA jurisdiction never existed. On appeal, the Ninth Circuit found that because the
putative class action that Plaintiffs filed in state court satisfied 28 U.S.C. § 1332(d)’s numerosity and
aggregated amount-in-controversy requirements, Defendants had properly removed the action to the
District Court before Plaintiffs filed the class certification motion. The Ninth Circuit reiterated its holding in
Tanoh v. Dow Chemical Co., 561 F.3d 945, 952 (9th Cir. 2009), that Congress passed the CAFA “primarily
to curb perceived abuses of the class action device which, in the view of CAFA’s proponents, had often
been used to litigate multi-state or even national class actions in state courts.” Id. at 1090. To achieve its
purposes, the CAFA provides expanded original diversity jurisdiction for class actions meeting the amount-
in-controversy and minimal diversity and numerosity requirements set forth in § 1332(d)(2). The CAFA
also covers more than traditional class actions by providing for removal of “mass actions.” The Ninth
Circuit observed that, even though the CAFA indisputably creates original federal jurisdiction prior to class
certification, the statute does not say whether the post-removal denial of class certification divests
jurisdiction or whether class certification is a necessary condition to continued jurisdiction. Section 1332(d)
does not explicitly require class certification for continued jurisdiction, nor does § 1453 expressly require
remand after denial of class certification. The Ninth Circuit noted that only the Seventh and Eleventh
Circuits have squarely considered this issue – in Cunningham Charter Corp. v. Learjet, Inc., 592 F.3d 805,
806-07 (7th Cir. 2010), and Vega v. T-Mobile USA, Inc., 564 F.3d 1256, 1268 n.12 (11th Cir. 2009),
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respectively – and that both held that the post-removal denial of class certification does not divest federal
courts of jurisdiction. Specifically, the Eleventh Circuit in Vega found that § 1332(d)(5)(B)’s jurisdictional
limitation applies to “proposed” classes, jurisdictional facts are assessed “at the time of removal,” and post-
removal events including non-certification or de-certification do not deprive federal courts of subject matter
jurisdiction. Id. at 1091. Following Vega, the Seventh Circuit in Cunningham Charter reasoned that the
federal jurisdictional question must be analyzed as of when the suit is “filed” as a class action, not when the
class is or is not “certified.” Id. at 1091. If the putative class action was properly removed to begin with, the
subsequent denial of class certification would not divest the District Court of jurisdiction. Cunningham
Charter determined that a putative class action, once properly removed, stays removed, which vindicates
the general principle that jurisdiction, once properly invoked, is not lost by developments after a suit is filed.
Accordingly, the Seventh Circuit applied the general principle that a class action need not be certified
before it can be removed to federal court under the CAFA, and stated that “section 1332(d)(8) scotches
any such inference.” Id. at 1091. Agreeing with Vega and Cunningham Charter, the Ninth Circuit
concluded that continued jurisdiction under § 1332(d) does not depend on class certification.

Walker, et al. v. Morgan, 2010 U.S. App. LEXIS 13679 (9th Cir. July 2, 2010). In this case, Defendant
removed a state court class action for the second time under the CAFA. The District Court remanded the
action to state court, holding that Defendant removed the case for a second time without new evidence. As
a result, the District Court imposed sanctions sua sponte without notice or a hearing, including monetary
sanctions, as well as a “notice sanction.” Id. at *2. The District Court decided that, in view of the repetitive
and contemptuous conduct, Defendant or its counsel should file a copy of this order and serve it upon
opposing counsel in all future cases they removed under the CAFA. Defendant and its counsel appealed
the notice sanction only. Relying on Weissman v. Quail Lodge, Inc., 179 F.3d 1194, 1198 (9th Cir. 1999),
the Ninth Circuit held that the District Court abused its discretion because it imposed sanctions without first
giving notice and providing Defendant and its counsel an opportunity to be heard. Accordingly, the Ninth
Circuit reversed the notice sanction of the District Court’s order, remanding the case to state court.

(x) Tenth Circuit

BP America, Inc., et al. v. Oklahoma ex rel. Edmondson, 613 F.3d 1029 (10th Cir. 2010). The State of
Oklahoma, by its Attorney General, brought parens patriae action in state court against Defendants, a
group of propane gas distributors. Plaintiff alleged manipulation of gas prices in violation of the Oklahoma
Consumer Protection Act (“OCPA”). Defendants removed the action to the District Court, arguing that it
qualified as “mass action” under the Class Action Fairness Act (“CAFA”). Id. at 1030-31. Specifically,
Defendants argued “it is individual Oklahoma propane purchasers – and not the State of Oklahoma . . . –
who are the ‘real parties in interest’ in this litigation.” Id. at 1031. According to Defendants, there were
more than 100 such “real” Plaintiffs, and their claims indisputably met the CAFA’s other requirements for
federal jurisdiction. The Attorney General argued that the lawsuit was a parens patriae action because he
was acting in a quasi-sovereign capacity to represent the State only, and not any particular Oklahoma
consumers. The Attorney General contended that OCPA specifically authorized his action on behalf of the
general public of Oklahoma. The District Court agreed with the Attorney General and remanded the action
to state court. Defendants sought the Tenth Circuit leave to appeal the District Court’s remand order with,
which the Tenth Circuit granted. The Tenth Circuit addressed whether it had jurisdiction to hear an appeal
from the remand order. The Tenth Circuit noted that although a remand order is not reviewable on appeal
under 28 U.S.C. § 1447(d), the CAFA affords an exception to this general rule. 28 U.S.C. § 1453(c)(1)
states that “notwithstanding section 1447(d), a court of appeals may accept an appeal from an order . . .
granting or denying a motion to remand a class action [including a mass action] . . . if application is made to
the court of appeals not [more] than 7 days after entry of the order.” The Tenth Circuit found the lawsuit
was a purported mass action, and Defendants filed application for leave to appeal within the seven-day
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window. In response, the Attorney General argued jurisdiction was extinguished by 28 U.S.C. § 1447(c),
which provides that when a District Court remands the action for lack of subject-matter jurisdiction, a
certified copy of the order of remand shall be mailed to the clerk of the state court, and the state court may
thereupon proceed with the case. Here, the remand order was mailed to the clerk of the state court several
days before Defendants filed their petition for leave to appeal. Thus, the Attorney General argued that the
mailing of the remand order divested the Tenth Circuit of jurisdiction to consider any issue in the case. The
Tenth Circuit remarked that mailing of the order of remand under § 1447(c) is ordinarily done because,
under § 1447(d), remand orders generally are not reviewable on appeal. Congress, however, has
specifically and explicitly suspended the operation of § 1447(d) with respect to remand orders under the
CAFA arising under § 1453(c)(1). Given the intent of Congress, the Tenth Circuit found that the CAFA
allows for appellate jurisdiction over remand orders. Thus, an application seeking leave to appeal against
the remand order need not be filed before the District Court sends the remand order to the state court
pursuant to § 1447(c). The Tenth Circuit also remarked that the “misreading of § 1447(c) as somehow
stripping courts of appeals of jurisdiction after a remand order has been mailed to a state court-presumably
would bar . . . [courts of appeals] from hearing all of these sorts of cases.” Id. at 1034. The Tenth Circuit
also reasoned that because § 1453(c)(1) uses the word “may,” it has discretion to grant leave to appeal. In
granting leave to appeal under the CAFA, the Tenth Circuit also considered the eight factors outlined in
College of Dental Surgeons of Puerto Rico v. Connecticut General Life Insurance Co., 585 F.3d 33, 38-39
(1st Cir. 2009), which favored granting review. The Tenth Circuit found that, among other factors, the case
raised three important and unsettled legal questions, including: (i) whether the CAFA’s mass action
provision applied to suits by a state Attorney General; (ii) whether the “general public” exception covered
such suits; (iii) and how, if at all, the “real party in interest” analysis pertained to such suits. The Tenth
Circuit concluded that the District Courts were likely to encounter these questions in future cases and
would benefit from the development of a body of law on them.

Lafalier, et al. v. State Farm Fire & Casualty Co., 2010 U.S. App. LEXIS 17588 (10th Cir. Aug. 19,
2010). Plaintiffs brought an action against the persons and entities associated with the Lead-Impacted
Communities Relocation Assistance Trust (the “Trust”), and their insurance companies, alleging that the
Trust deliberately used appraisals that undervalued their properties and conducted secret proceedings
concerning the appraisals in violation of Oklahoma law. Plaintiffs owned property in the former mining town
of Picher, Oklahoma, and because Picher was environmentally contaminated, the State established the
Trust to buy properties and to assist residents in relocating. In May of 2008, a tornado damaged or
destroyed many buildings in Picher. The Trust immediately off-set any amounts that applicants received
from their insurance coverage against the amounts the Trust would pay for their properties. The Trust
required applicants to disclose their insurance information to the Trust and to authorize their insurance
companies to communicate with the Trust. Plaintiffs’ class action asserted claims against: (i) persons and
entities associated with the Trust (the “Trust-related Defendants”) and (ii) Plaintiffs’ ten insurance
companies, seven of whom were not from Oklahoma (the “Insurer Defendants”). The Trust, however, was
not a Defendant, but it was the only named Defendant in a separate suit, filed in Ottawa County,
Oklahoma, based on the same factual allegations as the class action (the “Ottawa County case”). In the
second amended petition (“SAP”), Plaintiffs set forth claims on behalf of 200 persons, and as a result,
Defendant State Farm removed the action. The District Court sua sponte noted that the local controversy
exception might bar the exercise of the federal jurisdiction, and ordered the parties to show cause why the
case should not be remanded to state court. The District Court found that more than two-thirds of Plaintiffs
were citizens of Oklahoma as of the date of the filing of the SAP. The District Court also found that the
Trust-related Defendants were Defendants from whom Plaintiffs sought significant relief; whose conduct
formed a significant basis for Plaintiffs’ claims; and who were citizens of Oklahoma as of the date of the
filing of the SAP. The District Court also concluded that the principal injuries occurred in Oklahoma and
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that no other class action had been filed against any of Defendants in the previous three years.
Accordingly, the District Court remanded the case to the state court. On appeal, the Tenth Circuit affirmed
the order. The Insurer Defendants argued that the requirements of the local controversy exception were
not met, but if those requirements were met, then the District Court should have applied the procedural
misjoinder doctrine, severed the claims against the Trust-related Defendants from the claims against the
insurance companies, and allowed the Insurer Defendants to proceed in federal court. The Tenth Circuit
noted that the local controversy exception requires that, during the 3-year period preceding the filing of a
class action, no other class action has been filed asserting the same or similar factual allegations against
any Defendants on behalf of the same or other persons. The Tenth Circuit found that 28 U.S.C.
§ 1332(d)(4)(A)(ii) clearly states “against any Defendants,” and not “against any of the Defendants or
parties in privity with them” as the criterion to invoke local controversy, and the Ottawa County case had no
Defendants who were common with the Defendants in the class action. Id. at *16. Accordingly, the Tenth
Circuit concluded that the Ottawa County case did not preclude the satisfaction of the “no other class
action” requirement. Id. The Insurer Defendants next argued, based on procedural misjoinder, that the
District Court erred in concluding that the Trust-related Defendants qualified as local Defendants. A
fraudulent misjoinder occurs when Plaintiffs sue a diverse Defendant in state court and join a non-diverse
or in-state Defendant even though Plaintiffs have no reasonable procedural basis to join such Defendants
in one action. In its order granting remand, the District Court had noted that, even if it were to apply
procedural misjoinder, it was not clear that at least 100 Plaintiffs with claims totaling $5 million had claims
against the Insurer Defendants. The District Court further explained that it would be speculating if it
determined that it had an independent basis for subject matter jurisdiction over the severed claims. The
Tenth Circuit concluded that the District Court did not err in its holding, even if the claims asserted against
the Insurer Defendants were severed from the claims against the Trust-related Defendants. The Tenth
Circuit reasoned that the Insurer Defendants were not precluded from asserting the procedural misjoinder
before the state court, and if the state court found that their claims must be severed, the insurance
companies may again remove the case under the CAFA.

(xi) Eleventh Circuit

Cappuccitti, et al. v. DirecTV, Inc., 623 F.3d 1118 (11th Cir. 2010). Plaintiffs, a group of satellite
television subscribers and Defendant’s customers, brought a class action challenging the legality of
Defendant’s early cancellation fees. Plaintiffs initiated their action directly in federal court pursuant to the
CAFA. The District Court denied Defendant’s motion to compel arbitration, and dismissed Plaintiffs’ claims
for damages. Upon Defendant’s appeal, the Eleventh Circuit vacated its earlier order in Cappuccitti, et al.
v. DirecTV, Inc., 611 F.3d 1252 (11th Cir. 2010), and concluded that the District Court lacked jurisdiction to
entertain the complaint because Plaintiffs failed to allege an amount-in-controversy for at least one class
member in excess of $75,000. In so holding, the Eleventh Circuit relied on Lowery v. Alabama Power Co.,
483 F.3d 1184, 1199 (11th Cir. 2007), which was a mass action, not a class action. Upon subsequent
reflection, the Eleventh Circuit concluded that its previous interpretation of the CAFA was incorrect,
specifically because the CAFA’s text does not require that at least one Plaintiff in a class action meet the
amount-in-controversy requirement of § 1332(a). The Eleventh Circuit determined that, under the CAFA,
jurisdiction exists over any class action if: (i) there are at least 100 members in the putative class; (ii) the
amount-in-controversy exceeds $5 million; and (iii) at least one member of a class of Plaintiffs is a citizen of
a state different from any Defendant. The Eleventh Circuit noted that under § 1332(d)(1)(B), a “class
action” means a representative action filed under Rule 23 or similar statutes. Id. at 1122. Additionally,
§ 1332(d)(6) provides that, “[t]o determine whether the amount-in-controversy requirement is met ‘in any
class action, the claims of the individual class members shall be aggregated to determine whether the
matter in controversy exceeds the sum or value of $5,000,000, exclusive of interest and costs’.” Id. Thus,
the Eleventh Circuit ruled that there is no requirement in a class action, brought originally or on removal
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under the CAFA, that any individual Plaintiff’s claim exceeds $75,000. Applying these requirements to the
case, the Eleventh Circuit observed that Plaintiff brought his action on behalf of himself and all persons
similarly-situated pursuant to Rule 23, the putative class exceeded 100 persons, the aggregated amount-
in-controversy exceeded $5 million, and the parties were diverse. Accordingly, the Eleventh Circuit
concluded that these factors alone were sufficient to allow the District Court to exercise subject matter
jurisdiction.

Editor’s Note: The Eleventh Circuit’s initial ruling in Cappuccitti prompted widespread questioning of its
interpretation of the CAFA. Subsequently, the Eleventh Circuit made a rather unique about-face in a swift
manner.

Kline, et al. v. Earl Stewart Holdings, LLC, 2010 U.S. Dist. LEXIS 96904 (S.D. Fla. Aug. 30, 2010).
Plaintiffs filed a class action in state court alleging that Defendant, a Toyota dealership, was aware of a
defective condition of the acceleration systems in the Toyota vehicles it was selling to consumers.
Defendant removed the action pursuant to the CAFA, and Plaintiffs moved to remand, arguing lack of
subject matter jurisdiction. Defendant then moved to stay the action, including resolution of Plaintiffs’
motion for remand, pending the determination of Defendant’s motion to transfer by the U.S. Judicial Panel
on Multidistrict Litigation (“JPML”). Plaintiffs, arguing lack of jurisdiction, relied on Cappuccitti, et al. v.
DirecTV, Inc., 611 F.3d 1252 (11th Cir. 2010), in which the Eleventh Circuit held that at least one individual
Plaintiff under the CAFA must allege damages in excess of $75,000, the minimum amount-in-controversy
for diversity jurisdiction. In addition, Plaintiffs “argue[d] that the MDL Defendant, Toyota Motor Corporation,
[was] not a Defendant in this action, while the Defendant dealership [was] not part of the MDL action.” Id. at
*3. Defendant pointed out that Cappuccitti was limited by its own terms to actions originally filed in federal
court, not those removed from state court under the CAFA. Plaintiffs requested that the Court “first decide
an unsettled question of whether this standard would apply to CAFA actions that are removed to federal
court before transfer of this action by the JPML.” Id. at *4. The Court observed that, although it had
authority to rule on any pending motions, Plaintiffs appeared to have purposely dropped the real Defendant
in interest, Toyota Motor Corporation, to support its opposition to transfer to the MDL; thus, the Court
concluded that the unsettled issue of CAFA jurisdiction should not be decided where a previously
established MDL Court was already hearing similar actions. Accordingly, the Court granted Defendant’s
motion to stay, and held the motion to remand in abeyance pending a decision by the JPML on transfer of
the case. The Court concluded that pretrial determination of jurisdiction should be handled by the
transferee forum selected by the JPML.

Pretka, et al. v. Kolter City Plaza II, Inc., 608 F.3d 744 (11th Cir. 2010). Plaintiffs, a group of purchasers
of luxury condominiums, brought a class action against Defendant alleging violations of the Florida
Condominium Act, as well as breach of contract when Defendant refused to let Plaintiffs out of their
contracts. Plaintiffs contended that they paid 10% of the purchase price as the initial deposit and
construction payment, totaling $628,240 to Defendant. The total deposit per condominium ranged from
$73,780 to $121,600, with an average of $104,707. When Defendant failed to complete the construction of
the condominiums, Plaintiffs brought this action in the state court alleging that Defendant refused to rescind
the contracts and return their money. Plaintiffs contended that the class consisted of over 300 members,
and they claimed that the monetary damages sought – including both the initial deposit and the
construction payment – exceeded $15,000. Defendant removed the case on the grounds that the CAFA’s
amount-in-controversy requirement was satisfied because the company had collected purchase deposits
for Plaintiffs’ units totaling in excess of $5 million. Defendant submitted declarations of Francine Gutierrez,
the contract and closing manager for Defendant’s parent company, and Michael Clarke, Chief Financial
Officer of Defendant’s parent company. Gutierrez and Clarke stated that Defendant possessed
condominium purchase deposits totaling over $41 million. The District Court, however, granted Plaintiffs’
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motion to remand, finding that Defendant failed to prove, by a preponderance of evidence, that the amount-
in-controversy exceeded $5 million. In doing so, the District Court relied on Lowery v. Alabama Power Co.,
483 F.3d 1184 (11th Cir. 2007), and found that: (i) Lowery barred consideration of Clarke’s and Gutierrez’s
declarations, and the unnamed Plaintiffs’ contracts, because none of them was a document received by
Defendant from Plaintiffs; (ii) Lowery supported the rejection of Defendant’s impermissible speculation on
the potential damage claim of putative class members, as opposed to those of the named Plaintiffs; and (iii)
Lowery barred consideration of the Gutierrez declaration and the unnamed Plaintiffs’ contract because
Defendant did not submit them at the time it filed the notice of removal. On appeal, the Eleventh Circuit
reversed the order. The Eleventh Circuit stated that because Plaintiffs did not plead a specific amount-in-
controversy as damages, Defendant must prove by preponderance of the evidence that the amount-in-
controversy exceeded $5 million. Lowery concluded that it would be impermissible speculation to guess on
the jurisdictional amount-in-controversy without the benefit of any evidence on the value of individual
claims. In Lowery, Defendant had attached copies of the complaint, and nothing else to the notice of
removal, which offered no specific facts on the amount-in-controversy. Based on this shortcoming,
Plaintiffs filed a motion to remand. In response, Defendant filed a supplement to its notice of removal,
pointing out that to reach the CAFA’s $5 million threshold, each of the 400 Plaintiffs’ claims would need to
put in controversy only $12,500. Lowery noted that the additional evidence contained only a naked
pleading, bereft of specific factual allegations, discovery, or affidavits. Therefore, Lowery ruled that, in the
absence of factual allegations, Defendant had failed to establish federal jurisdiction by a preponderance of
evidence. The Eleventh Circuit, however, observed that when a removing Defendant makes factual
allegations establishing jurisdiction, and can support them with evidence and reasonable deductions, it is
sufficient if the evidence shows the extent of the damages as a matter of just and reasonable inference.
The Eleventh Circuit reasoned that the substantive jurisdictional requirements of removal do not limit the
types of evidence that may be used to satisfy the preponderance of the evidence standard. Thus,
Defendant may introduce their own affidavits, declarations, or other documentation, provided that the
removal was procedurally proper. The Eleventh Circuit indicated that it did not read Lowery as holding to
the contrary, and therefore the Eleventh Circuit allowed consideration of the declarations of Clarke and
Gutierrez and the unnamed Plaintiffs’ contract, and found that Defendant established, by more than a
preponderance of the evidence, that the amount-in-controversy exceeded 5 million.

(xii) District Of Columbia Circuit

National Consumers League v. General Mills, Inc., 680 F. Supp. 2d 132 (D.D.C. 2010). Plaintiff
brought a lawsuit against Defendant on behalf of the general public under the private attorney general
provision in the District of Columbia Consumer Protection Procedures Act (“CPPA”). Specifically, Plaintiff
alleged that Defendant violated the CPPA by “falsely misrepresenting that Cheerios has drug-quality
properties that would reduce total bad cholesterol when eaten.” Id. at 134. Plaintiff brought the action in
the D.C. Superior Court, but Defendant removed the case by invoking CAFA jurisdiction and diversity
jurisdiction. Plaintiff moved to remand the case, arguing that the Court lacked subject matter jurisdiction
and that Plaintiff did not have Article III standing. The Court agreed with Plaintiff, holding that Article III
standing was absent, but even if standing did exist, remand would still have been proper because
jurisdiction was lacking under both the CAFA and diversity jurisdiction. Defendant argued that the Court
had original jurisdiction over the action under the CAFA because the suit was a “civil action filed under Rule
23 . . . or similar state statute . . . authorizing an action to be brought by 1 or more representative persons
as a class action,” and otherwise met the CAFA’s jurisdictional requirements. Id. at 136. The Court
disagreed, holding that the CAFA carves out an exception for private attorney general suits such as this
one. In particular, “CAFA provides that a ‘mass action’ that meets certain requirements shall be deemed to
be a removable class action, but the term ‘mass action’ shall not include any civil action in which . . . all of
the claims in the action are asserted on behalf of the general public . . . pursuant to a State statute
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specifically authorizing such action.” Id. at 136-37. Accordingly, because Plaintiff did not bring the lawsuit
as a class action, and because it did not meet the definition of “mass action,” the Court reasoned that
Defendant could not invoke the CAFA’s jurisdiction to remove the action. Defendant argued in the
alternative that diversity jurisdiction existed, but the Court disagreed. Defendant argued specifically that
the amount-in-controversy exceeded $75,000 if the Court aggregated the potential damages to each
consumer that was harmed, considered the cost of injunctive relief, and considered the amount of
attorneys’ fees and costs. The Court rejected each of these arguments. First, the Court noted that, “even
after CAFA, ‘the doctrine [of non-aggregation] still applies when separate and distinct claims are asserted
on behalf of a number of individuals, regardless of ‘whether an action involves a simple joinder of multiple
Plaintiffs, or a representative action’” such as this one. Id. at 139. Furthermore, the Court concluded that
the action was “not a common, undivided claim.” Id. at 140. The damages in a private attorney general
action such as this are payable to the injured consumers, and therefore, aggregation is not appropriate.
The Court further held that a consideration of the potential cost of injunctive relief, for the purpose of
assessing the amount-in-controversy, “would undermine the rule against aggregation.” Id. Plus, even if it
were appropriate to consider the cost of injunctive relief, those costs were too speculative in this case
because it was not clear what injunctive relief might be pursued. Finally, the Court declined to consider the
amount of attorneys’ fees in assessing the amount-in-controversy because attorneys’ fees are “too
speculative” and “aggregation of attorneys’ fees is not appropriate in a CPPA case.” Id. The Court
indicated “that allowing attorneys’ fees to satisfy the amount-in-controversy could encourage Defendants to
remove cases improperly simply to increase Plaintiffs’ fees and costs and thereby support removal.” For
these reasons, the Court remanded the case.

(xiii) U.S. Supreme Court

Hertz Corp. v. Friend, et al., 130 S. Ct. 1181 (2010). Plaintiffs, a group of California-based workers, on
behalf of themselves and a potential class comprised of California-based workers, brought a class action in
a California state court against Defendant, seeking damages for alleged violations of California labor law
for alleged wage & hour violations. Defendant removed the action, asserting Defendant was a citizen of a
different state, thereby satisfying federal diversity-of-citizenship jurisdiction requirements. In support of its
position, Defendant submitted a declaration by an employee relations manager to show that Defendant’s
principal place of business was New Jersey, and not California. The District Court accepted Defendant’s
facts as undisputed; however, based on the facts, it found that the plurality of each of the relevant business
activities was in California. Therefore, the District Court concluded that Defendant was a California citizen
for purposes of the case. On appeal, the Ninth Circuit affirmed, and Defendant filed a petition for certiorari
in the U.S. Supreme Court. The Supreme Court granted the writ. Relying on case law concerning the
District Court’s exercise of diversity jurisdiction before the enactment of the CAFA, the Supreme Court
found that citizenship of a corporation was absolutely dependent on the state of incorporation. The
Supreme Court noted that when Congress subsequently codified the traditional place of incorporation, a
corporation was to be deemed a citizen of any state by which it had been incorporated and of the state
where it had its principal place of business. The Supreme Court noted that the lower courts faced
difficulties in determining a corporation’s principal place of business because corporations came in many
different forms and involved many different kinds of business activities. Additionally, the number of factors
considered in determining a corporation’s principal place of business, grew exponentially as lower courts
explicitly combined aspects of the “nerve center” and “business activity” tests, and looked to a corporation’s
“total activities”, sometimes referred to as a corporation’s “center of gravity.” Id. at 1191. The Supreme
Court remarked that, in an effort to find a single, more uniform interpretation of the statutory phrase, it
reviewed the Courts of Appeals’ divergent and increasingly complex interpretations. The Supreme Court
concluded that the principal place of business was best read as referring to the place where a corporation’s
office directed, controlled, and coordinated the corporation’s activities to determine the nerve center. The
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Supreme Court came to this conclusion based on three sets of considerations. First, in § 1332(c)(1), the
word “place,” in its singular form, is used to denote a single principal place of business, rather than multiple
places. Second, complex tests produce appeals and reversals, encourage gamesmanship, and diminish
the likelihood that results and settlements reflected a claim’s legal and factual merits. Finally, the statute’s
legislative history offered a “simplicity-related interpretive benchmark.” Id. at 1194. The Supreme Court
observed that it recognized there may not be a perfect test that satisfies all administrative and purposive
criteria. The Supreme Court also recognized that the use of a nerve center test may, in some cases,
produce results that seem to go against the basic rationale of § 1332. For example, if the bulk of a
company’s publicly visible business activities was in New Jersey, while its top officers directed those
activities in New York, the principal place of business would be New York. The Supreme Court indicated
that the members of the public in New Jersey would be less likely to be prejudiced against the corporation
than persons in New York, yet the corporation would still be entitled to remove a New Jersey state case to
federal court. The Supreme Court concluded that Defendant’s “nerve center” – the center of direction,
control, and coordination – and its corporate headquarters, were one and the same, and they were located
in New Jersey, not in California. Therefore, the Supreme Court vacated the Ninth Circuit’s judgment and
remanded the case for further proceedings.
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Throughout 2010, federal courts issued key rulings in class action lawsuits and on Rule 23 issues which
significantly impact the defense of workplace class actions. As the plaintiffs’ class action bar have pressed
new theories and claims continue to morph, these rulings are Important for employers in formulating
defense strategies for workplace class actions.

Those rulings included preemptive defense motions to deny class certification; class certification
procedural and pleading requirements; the ascertainability requirement for class certification; the
numerosity requirement for class certification; the commonality requirement for class certification; the
typicality requirement for class certification; the adequacy of representation requirement for class
certification; the manageability requirement for class certification; the predominance requirement for class
certification; the superiority requirement for class certification; communications with class members; class
action arbitration issues; trial procedures in class actions; litigation over class action consent decrees;
workplace antitrust class actions; class definitions under Rule 23; class actions involving public sector
employees; attorneys’ fee awards in class actions; intervention rights in class actions; notice issues in class
actions; multi-party litigation over modification of retirement benefits; civil rights class actions; class action
discovery issues; class-wide proof in class actions; multi-party litigation under the WARN Act; choice-of-law
issues in class actions; application of collateral estoppel and res judicata in class action litigation;
settlement approval issues in employment discrimination class actions; settlement approval issues in non-
employment class actions; appeals of class certification orders; mootness issues in class action litigation;
employee insurance class actions; experts in class certification proceedings; sanctions against plaintiffs in
class action litigation; issues with the Judicial Panel on Multi-District Litigation in class actions; standing
issues in class actions; vicarious exhaustion principles in class actions; appointment of class counsel and
lead plaintiffs; labor law preemption principles in class actions; workplace RICO class actions; application
of the law of the case doctrine in class actions; incentive awards to class representatives; injunctions in
class actions; OFCCP systemic proceedings; class actions in bankruptcy; disqualification of class counsel;
pattern or practice theories in class action litigation; jury trials in class actions; impact of the Rules Enabling
Act in class action litigation; amendment of class action complaints; class-wide summary judgment; use of
the All Writs Act in class action litigation; impact of statistics in class action litigation; stays of class action
litigation; multi-party litigation over workplace torts; class actions over pay systems; class actions over
allegations of hostile environment workplaces; use of monitors in class actions; FMLA class actions; breach
of contract class actions; similarly-situated comparators in class action litigation; use of mandamus in class
actions; impact of the Erie doctrine in class actions; the BFOQ defense in class action litigation; ADA class
actions; bilateral/defendant classes in class action litigation; public relations/media consultant privilege
issues in class actions; impact of statutes of limitation in class actions; and the amount-in-controversy
concept in class actions.

These rulings add to the evolving case law of Rule 23, and significantly impact the defense of workplace
class actions.

(i) Preemptive Defense Motions To Deny Class Certification

Gomez, et al. v. SEIU Local 87, 2010 U.S. Dist. LEXIS 125141 (N.D. Cal. Nov. 12, 2010). Plaintiffs, a
group of janitors of Hispanic origin, brought a class action alleging discrimination based upon national
origin and/or gender in violations of Title VII of the Civil Rights Act and the California Fair Employment and
Housing Act (“FEHA”). Plaintiffs were members of Defendant, a labor organization, which executed a
collective bargaining agreement with maintenance companies that established working terms and
conditions of Plaintiffs. Plaintiffs alleged that they perceived a pattern of discrimination against Hispanic
members within Defendant’s leadership. Plaintiffs filed charges of national origin discrimination with the
EEOC and received right-to-sue notices. Each Plaintiff also received a right-to-sue notice from the FEHA.
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Defendant filed a motion to dismiss for failure to state a claim, or in the alternative, requested a more
definite statement under Rule 12(e). The Court granted in part and denied in part Defendant’s motion to
dismiss without leave to amend. The Court noted that while Plaintiffs focused primarily on national origin-
based discrimination, their second and third claims were premised on gender-based discrimination.
Although each Plaintiff received a letter from the EEOC determining that there was reasonable cause to
believe that Defendant discriminated against Plaintiffs based on their race/national origin, the Court noted
that Plaintiffs failed to allege that they ever raised the issue of gender discrimination with the EEOC. The
Court thus dismissed Plaintiffs’ claim relating to gender discrimination because they failed to exhaust their
administrative remedies. The Court likewise granted Defendant’s motion to dismiss to the extent the
complaint alleged disparate impact discrimination because although Plaintiffs alleged that Defendant’s
conduct had a disparate impact on Hispanic and female members, Plaintiffs pointed to no facially neutral
practice that more harshly impacted them than it did to other groups. The Court, however, found that
Plaintiffs presented a cognizable legal theory as well as sufficient factual allegations to state a plausible
claim for relief for violations of Title VII and the FEHA by their general averments that Defendant failed to
enforce the seniority rules for Hispanic members or refused to pursue grievances against employers on
behalf of those members. The Court therefore denied Defendant’s motion to dismiss Plaintiffs’ allegations
of national origin discrimination. Because Plaintiffs’ complaint included both general averments as to
Defendant’s behavior as well as specific allegations as to actions taken against the named Plaintiffs, the
Court also denied Defendant’s motion for a more definite statement. Defendants also attacked Plaintiffs’
class claims. The Court denied Defendant’s request to deny class certification without prejudice. The
Court noted that Defendant’s argument – that Plaintiffs’ allegations were dissimilar and too insufficiently
pled for Plaintiffs to represent a class – could be more appropriately addressed during a motion for class
certification than through a motion to dismiss. Id. at *18-19.

(ii) Class Certification Procedural And Pleading Requirements

Botehlo, et al. v. Hawaii, 2010 U.S. Dist. LEXIS 16936 (D. Haw. Feb. 25, 2010). Plaintiffs, a group of
prison inmates, brought a class action challenging the conditions of their confinement, included being
forced to sleep on the prison floor, denied access to toilets, and lack of personal hygiene materials. After
Plaintiffs filed their complaint, both sides stipulated to an administrative process that involved placing
evidence in front of a Special Master appointed by the Court. Plaintiffs subsequently filed a motion to
certify a class after those discussions fell through. Plaintiffs submitted one affidavit from their counsel in
support of their motion for class certification; they submitted no other evidence to support their Rule 23
claims. The Court denied Plaintiffs’ motion. The Court found that Plaintiffs failed to submit sufficient
evidence to establish the Rule 23 requirements. The Court noted that aside from the one affidavit of their
counsel, “there is no evidence for this Court to review and determine whether class certification is
appropriate…Although class certification is within the discretion of the Court, … [it] must still base its
decision to certify on evidence. Id. at *18. The Court noted that case law authorities in the Ninth Circuit
demonstrate the common types of evidence that Plaintiffs could have but failed to submit, such as Von
Collin v. County of Ventura, 189 F.R.D. 583, 585 (C.D. Cal. 1999), where Plaintiffs challenged the use of
and imposition of discipline by a restraint chair in a county jail and submitted documentation that the chair
was used approximately 377 times over a 18-month period, and provided analysis of why the chair was
used, jail incident reports, inmate monitoring logs, and forensic medical records; Cartwright v. Viking
Industries, Inc., 2009 U.S. Dist. LEXIS 83286, at *5 (E.D. Cal. Sept. 14, 2009), where Plaintiffs sought to
certify a class of residents who installed window products and presented evidence of over one million
window product sales during the class period coupled with expert testimony providing the number of
windows in an average residence; and Amalgamated Transit Union Local 1309, AFL-CIO v. Laidlaw Transit
Services, Inc., 2009 U.S. Dist. LEXIS 7171 (S.D. Cal. Feb. 2, 2009), where Plaintiffs sought to certify a
class of bus operator employees for alleged meal and rest period violations and submitted 12 declarations
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of class members in support of their motion along with evidence of payroll practices. The Court observed
that “[a]lthough there is no set minimum amount of evidence that a party must submit,” Plaintiffs did not
submit “any evidence, not even anecdotal evidence from other putative class members.” Id. at *21. As a
result, the Court declined to certify the class based on Plaintiffs’ failure to present sufficient evidence to
establish the Rule 23 requirements.

Gintis, et al. v. Bouchard Transportation Co., et al., 596 F.3d 64 (1st Cir. 2010). Plaintiffs, a group of
residential waterfront property owners, filed a putative class action against Defendants alleging common
law nuisance and claims under Mass. Gen. Laws ch. 21E, § 5 and Mass. Gen. Laws ch. 91, § 59A,
regarding an oil spill from a fuel barge owned and operated by Defendants. Plaintiffs moved for class
certification. The District Court denied class certification, concluding that Plaintiffs failed to demonstrate
the Rule 23(b)(3) requirement that questions of law or fact common to the members of the class
predominated over questions affecting only individual members. Subsequently, Plaintiffs appealed the
District Court’s order. On appeal, the First Circuit noted that the District Court had relied heavily upon the
denial of class certification in Church v. General Electric Co., 138 F. Supp. 2d 169 (D. Mass. 2001), which
stressed that recovery for contamination of land downstream from a point of toxic discharge into a river
would require parcel-by-parcel determinations as to injury and damages. Id. at 66. However, the First
Circuit reasoned that Church did not support a general rule that pollution torts charged against a Defendant
escape class treatment on the ground that the requirements to show injury, cause, and compensatory
amount must be sustainable as to specific Plaintiffs. Id. The First Circuit determined that if that were the
law, the point of the Rule 23(b)(3) provision for class treatment would be blunted beyond utility, as every
Plaintiff must show specific entitlement to recovery, and Rule 23 has to be read to authorize class actions
in some set of cases where seriatim litigation would promise such modest recoveries as to be economically
impracticable. Id. at 66-67. The First Circuit further held that reversal was required because class
certification decisions must rest upon a rigorous analysis and the District Court’s analysis did not meet that
standard by failing to subject the parties’ contentions to the plenary analysis that precedent requires. Id. at
68. The First Circuit opined that Plaintiffs’ claim presented substantial evidence of predominating common
issues that called for a searching evaluation. The First Circuit reasoned that Defendants’ argument that
they would vigorously dispute each individual claim by attacking the records relied upon by Plaintiffs
seemed to promise that most or all cases, if individually litigated, would require repetitious resolution of an
objection by Defendants that is common to each Plaintiff. Id. at 67. The First Circuit remanded with
instructions that the District Court analyze the motion in greater detail. Id. at 68. Accordingly, the First
Circuit vacated the District Court’s order and remanded for further consideration consistent with its ruling.

In Re Insurance Brokerage Antitrust Litigation, 618 F.3d 300 (3d Cir. 2010). Plaintiffs, a group of
purchasers of commercial and employee benefit insurance, filed putative nationwide class actions against
insurance companies and brokers (“Defendants”) alleging massive conspiracies relative to bid-rigging and
payments of contingent commissions, and antitrust violations under Section 1 of the Sherman Act, 15
U.S.C. § 1, the Racketeer Influenced and Corrupt Organization Act (“RICO”), 18 U.S.C. § 1962(c)-(d), and
various state law antitrust statutes and common law duties. The class actions were transferred to the U.S.
District of New Jersey for consolidated pretrial proceedings. Shortly thereafter, Defendants brought
motions to dismiss the Sherman Act and RICO claims on multiple grounds, including the strict pleading
requirements established by the U.S. Supreme Court in Bell Atlantic v. Twombly, 550 U.S. 544 (2007), the
antitrust exemption afforded to the business of insurance by the McCarran-Ferguson Act, and failure to
plead essential elements of a RICO claim. The District Court granted Defendants’ motions to dismiss.
Plaintiffs appealed the District Court’s orders. On appeal, the Third Circuit affirmed the District Court’s
dismissal of six of the seven antitrust claims based on Twombly, but upheld a seventh claim against certain
insurers alleged to have engaged in a bid-rigging scheme. Twombley established that Rule 8(a)(2)
requires a statement of facts suggestive enough to render the Plaintiffs’ claims to relief plausible, i.e.,
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enough facts to raise a reasonable expectation that discovery will reveal evidence of illegal conduct. Id. at
319. The Third Circuit noted that antitrust jurisprudence limits the range of permissible inferences from
ambiguous evidence and that in support of a claim of conspiracy, Plaintiffs must allege some further
circumstance that points to a meeting of the minds. Id. at 361-62. The Third Circuit reasoned that
Plaintiffs’ bid-rigging allegations supplied the requisite “further circumstance;” specifically, the Third Circuit
held that the allegations of bid-rigging behavior plausibly suggested an agreement among the insurers not
to compete for one another’s incumbent business and thus were sufficient to survive dismissal under Rule
12(b)(6). Id. at 347-48. With respect to Defendants’ antitrust exemption argument under the McCarran-
Ferguson Act, the Third Circuit ruled that Plaintiffs’ allegations were enough to infer a broader agreement
between competing to insurers to allocate customers. Significantly, the Third Circuit also found that
allegations of this agreement not to compete was not part of the “business of insurance,” and thus the
McCarran-Ferguson Act provided no immunity to Defendants from the antitrust laws. Id. at 360-61. With
respect to the Plaintiffs’ RICO claims under §1962(c), the Third Circuit noted that to be liable, Defendants
must conduct or participate, directly or indirectly, in the conduct of such enterprise’s affairs through a
pattern of racketeering activity. Simply pleading that Defendants participated in the operation or
management of an enterprise is not enough to make out a RICO violation under § 1962(c). Id. at 370-71.
The Third Circuit held that Plaintiffs adequately pled both the enterprise and conduct elements of § 1962(c)
of the RICO claims based on the alleged broker-centered commercial enterprise to survive dismissal under
Rule 12(b)(6). Id. at 378-80. Accordingly, the Third Circuit affirmed in part, vacated in part, and remanded
the action to the District Court for further proceedings.

In Re Text Messaging Antitrust Litigation, 2010 U.S. App. LEXIS 26299 (7th Cir. Dec. 29, 2010).
Plaintiffs brought a class action charging Defendants with conspiring to fix prices of text messaging
services in violation of federal antitrust law. Defendants brought a motion to dismiss, which the District
Court granted, and then Defendants objected to the District Court allowing Plaintiffs to file a second
amended complaint. Defendants argued that based on Bell Atlantic Corp. v. Twombly, 550 U.S. 544
(2007), the second complaint failed to state a claim. Id. at *2. Defendants asked the District Court to
certify, for interlocutory appeal under 28 U.S.C. § 1292(b), the question of the complaint’s adequacy. The
District Court agreed to do so, stating that though, as Plaintiffs argued, the Seventh Circuit had issued
dozens of decisions concerning the application of Twombly, the contours of the Supreme Court’s ruling,
and particularly its application in the present context, remained unclear. Id. Plaintiffs objected to the order,
and argued that the proposed appeal did not present a controlling question of law. The question presented
to the Seventh Circuit was whether the second amended complaint stated a claim under the pleading
standard set forth in Twombly. Id. at *3. The Seventh Circuit held that it was controlling question, because
if the second amended complaint did not state a claim, the case was likely to be over. The Seventh Circuit
noted that Plaintiffs were unlikely without discovery to be able to allege additional facts that would
persuade the District Court to allow them to file a third amended complaint if it held that the second
amended complaint should have been dismissed. Id. The Seventh Circuit determined that the main task
of an appellate court, which is to maintain the coherence, uniformity, and predictability of the law, is not
engaged by review of the application of a legal standard to a unique, non-recurring set of particular facts,
and in this case presented neither factual findings nor the application of a legal standard to factual findings;
instead, the question presented was the sufficiency of the allegations of a complaint, and, most important,
that question required the interpretation, and not merely the application, of the legal standard articulated in
Twombly. Thus, in this instance, the Seventh Circuit framed the issue as whether Twombly requires
dismissal of a complaint to spare Defendants the expense of responding to bulky, burdensome discovery
unless the complaint provides enough information to enable an inference that the suit has sufficient merit to
warrant putting Defendants to the burden of responding to at least a limited discovery demand. On this
basis, the Seventh Circuit granted the application for interlocutory appeal. In turning to the merits,
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Defendants argued that the second amended complaint alleged merely that they were not competing, but
the Seventh Circuit agreed with the District Court that the complaint alleged a conspiracy with sufficient
plausibility to satisfy the pleading standard of Twombly. The Seventh Circuit determined that the second
amended complaint alleged a mixture of parallel behaviors, details of industry structure, and industry
practices that facilitated collusion, and that Defendants belonged to a trade association and exchanged
price information directly at association meetings. Id. at *13. The Seventh Circuit found that these
allegations identified a practice, not illegal in itself, that facilitated price fixing that would be difficult for the
authorities to detect. The change in the industry’s pricing structure was so rapid, the complaint suggested,
that it could not have been accomplished without agreement on the details of the new structure, the timing
of its adoption, and the specific uniform price increase that would ensue on its adoption. The Seventh
Circuit observed that a footnote in Twombly had described the type of evidence that enables parallel
conduct to be interpreted as collusive: “[c]ommentators have offered several examples of parallel conduct
allegations that would state a [Sherman Act] § 1 claim under this standard . . . [namely,] ‘parallel behavior
that would probably not result from chance, coincidence, independent responses to common stimuli, or
mere interdependence unaided by an advance understanding among the parties . . . ‘conduct [that]
indicates the sort of restricted freedom of action and sense of obligation that one generally associates with
agreement.’ The parties in this case agree that ‘complex and historically unprecedented changes in pricing
structure made at the very same time by multiple competitors, and made for no other discernible reason’
would support a plausible inference of conspiracy.” Id. at *14-15 (citing Bell Atlantic Corp. v. Twombly, 550
U.S. at 557 n. 4). The Seventh Circuit concluded that was the kind of “parallel plus” behavior alleged in this
case. Defendants argued that missing from the second amended complaint was “the smoking gun in a
price-fixing case: direct evidence, which would usually take the form of an admission by an employee of
one of the conspirators, that officials of Defendants had met and agreed explicitly on the terms of a
conspiracy to raise price.” Id. at *15-16. The Seventh Circuit acknowledged that while the second
amended complaint alleged that Defendants agreed to uniformly charge an unprecedented common per-
unit price of ten cents for text messaging services, it did not allege direct evidence of such an agreement;
rather, the allegation was an inference from circumstantial evidence. The Seventh Circuit reasoned that
circumstantial evidence can establish an antitrust conspiracy and as the case was just at the complaint
stage and the test for whether to dismiss a case at this stage turns on the complaint’s “plausibility” under
Twombly. On this issue, the Seventh Circuit determined that probability runs the gamut from a zero
likelihood to a certainty. What is impossible has a zero likelihood of occurring and what is plausible has a
moderately high likelihood of occurring. The fact that the allegations under-girding a claim could be true is
no longer enough to save a complaint from being dismissed; the complaint must establish a non-negligible
probability that the claim is valid, but the probability need not be as great as such terms as “preponderance
of the evidence” connote. Id. at *17. The Seventh Circuit reasoned that as Plaintiffs had conducted no
discovery, it might reveal the smoking gun or bring to light additional circumstantial evidence that further
tilts the balance in favor of liability. Accordingly, the Seventh Circuit held that the District Court did not err
in ruling that the second amended complaint provided a sufficiently plausible case of price fixing to warrant
allowing Plaintiffs to proceed to discovery.

Schleicher, et al. v. Wendt, 618 F.3d 679 (7th Cir. 2010). Plaintiffs, a group of investors, brought a
securities fraud class action against Defendants. Plaintiffs filed a motion for class certification, which the
District Court granted. Defendants appealed, contending that in a securities fraud class action, proof of
loss causation is an essential element of class certification. The Seventh Circuit affirmed District Court’s
ruling, finding that class certification and the merits of the case should be kept separate in all class action
cases, including those pertaining to securities fraud. The Seventh Circuit held that the issues underlying
class certification were largely independent of the merits, and therefore a determination of whether the
alleged statements were false or whether alleged false statements materially affected the price were not
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appropriate to interpret Rule 23. Id. at 685. The Seventh Circuit rejected Defendants’ reliance on Oscar
Private Equity Investments v. Allegiance Telecom, Inc., 487 F.3d 261 (5th Cir. 2007), which held that proof
of loss causation is essential not only to success on the merits but also to class certification. The Seventh
Circuit reasoned that it was inappropriate to interpret Rule 23 to make likely success on the merits
essential to class certification in securities fraud suits. Further, the Seventh Circuit opined that the Fifth
Circuit’s holding would make certification impossible in many securities fraud suits, because when true and
false statements were made together it was often impossible to disentangle the effects with any
confidence. The Seventh Circuit noted that falsehood and materiality were issues on the merits, and
therefore could be resolved on a class-wide basis after certification. The Seventh Circuit remarked that
even a certainty that a class would lose on the merits does not prevent its certification. Id. at 687.
Accordingly, the Seventh Circuit affirmed the ruling of the District Court granting class certification.

Spagnola, et al. v. Chubb Corp., et al., 264 F.R.D. 76 (S.D.N.Y. 2010). Plaintiffs, a group of
homeowners’ insurance policyholders, brought a punitive class action against Defendants, alleging
wrongful conduct and company practices related to the policy. Defendants brought a preemptive motion to
deny class certification. The Court granted the motion, finding that Plaintiffs could not meet their burden to
show that class certification was appropriate. Case law in the Second Circuit requires that Plaintiffs
establish by a preponderance of the evidence that not only all four threshold requirements of Rule 23(a)
are satisfied, but also that the class is maintainable under at least one of the sub-sections of Rule 23(b). In
establishing this burden of proof, this case law requires a “rigorous analysis,” which includes resolving all
factual disputes pertaining to Rule 23(a) requirements, finding particular facts to support each 23(a)
requirement, and refraining from allowing the overlap between the 23(a) requirements to lessen the
analysis. Id. at 92. Thus, the Court observed that Plaintiffs seeking certification can no longer make
merely “some showing” of the Rule 23 prerequisites. Id. at 93. While the Court found that Plaintiffs
established their burden with respect to numerosity, commonality, and typicality, it held that Plaintiffs failed
to establish that they were adequate representatives for the punitive class. The Court reasoned that both
Plaintiffs’ divergent views of the meaning of the contract indicated that there could be a conflict between
putative class representatives. Additionally, there was an apparent conflict between Plaintiffs, as holders of
an extended replacement cost homeowners’ policy, and members of the class who purchased conditional
or verified replacement cost policies because different kinds of policyholders may want the term “current
costs and values” to be interpreted in different ways. Id. at 96. Thus, because Plaintiffs failed to meet their
burden on one of the four elements of Rule 23(a), the Court granted Defendants’ motion and denied class
certification.

(iii) The Ascertainability Requirement For Class Certification

Grimes, et al. v. Rave Motion Pictures Birmingham, LLC, et al., 264 F.R.D. 659 (N.D. Ala. 2010).
Plaintiff, a customer, brought a putative class action alleging that Defendant, a movie theatre operator,
issued her a receipt containing more than the last five digits of her credit card number in alleged violation of
the Fair and Accurate Credit Transactions Act (“FACTA”). Plaintiff moved for certification of a class
consisting of all customers who used credit cards for purchasing movie tickets at Defendant’s theatres and
were provided an electronically printed credit card receipt containing more than last five digits of their credit
card numbers. The Court denied class certification, holding that the putative class was unascertainable
because the proposed class members could not adequately be identified. The Court found it significant
that the class description did not mention as to how to determine persons who purchased Defendant’s
tickets after 2006, the effective date of FACTA; thus, it was not clear how many, if any, members suffered
actual damages. Additionally, the Court observed that the class description might include business
entities, and non-human credit cardholders, such as corporations, that do not have a cause of action under
the FACTA. The Court determined that Plaintiff also failed to provide class description, which mentioned
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that a non-compliant receipt was “willfully” provided to a customer, which was an essential element for
every FACTA claim. Id. at 665. Finally, the Court noted that Defendant had not maintained any database
or record; therefore, certification of Plaintiffs’ class would require the Court to examine the receipts of self-
identified members of the class in order to determine their status because without a receipt no class
member would have proof of a claim. Thus, the Court held that class certification was not appropriate
because it was being called on to engage in individualized determinations, and without such individualized
inquiries, it was impossible to know whether the proposed class was numerous enough, or too small, to
warrant class treatment. Accordingly, the Court held that the proposed class was unascertainable and
denied Plaintiff’s motion for class certification.

Heisler, et al. v. Maxtor Corp., 2010 U.S. Dist. LEXIS 125745 (N.D. Cal. Nov. 17, 2010). Plaintiffs, a
group of consumers, brought an action, alleging that Defendant designed, marketed, and sold defective
hard disk drives (“HDDs”) in violation of California’ Consumer Legal Remedies Act and Cal. Bus. & Prof.
Code §§ 17200 and 17500. Plaintiffs sought to certify two classes consisting of: (i) consumers who did not
live in California, who purchased HDDs and experienced a defect, regardless of whether it was reported or
not; and (2) individuals who lived in California and met the same criteria as the first class. The Court
denied the motion. The Court found that the numerosity requirement was not met as the ascertainability of
the proposed class was questionable. The Court reasoned that Plaintiffs’ definition failed to explain clearly
what constituted a failure of the HDD, and no date range was provided to exclude individuals who may
have experienced a failure after expiration of the warranty. The Court rejected Plaintiffs’ argument that
nature of a failure could be understood easily by putative class members, remarking that the testimony
explaining the failure, to which Plaintiffs referred, was an employee who was a skilled technician, and it did
not follow that potential class members would have the same understanding of failure. The Court also
expressed concern that the term “failure” could be interpreted too broadly to encompass even those hard
drive problems resulting from operator error, finding that the list of class members included any person who
contacted Defendant with a problem operating their drive. Id. at *6. The Court found that neither the list
nor Plaintiffs’ proposed class definition included objective limitations that would exclude temporary failures
or failures occurring as a result of factors other than manufacturing defects. The Court further found that
because Plaintiffs failed to identify a specific defect in Defendant’s manufacturing process, the commonality
requirement was not satisfied. Moreover, the Court observed that under California law, class certification
was improper when Plaintiffs failed to present evidence that an alleged manufacturing defect existed. The
Court also opined that Plaintiffs failed to meet the other two requirements of Rule 23, i.e., typicality and
adequacy of representation. The Court concluded that Plaintiffs could not satisfy the Rule 23(b)(3)
requirement of predominance, which was far more demanding than the commonality requirement.
Accordingly, the Court denied class certification.

(iv) The Numerosity Requirement For Class Certification

Feinman, et al. v. Federal Bureau Of Investigation, et al., 269 F.R.D. 44 (D.D.C. 2010). Plaintiff filed a
class action complaint against Defendants – the Federal Bureau of Investigation (“FBI”), the Executive
Office for United States Attorneys (“EOUSA”), and the U.S. Department of Justice – alleging that
Defendants violated the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552. Plaintiff, a representative of
news media, had made an FOIA request to EOUSA for information regarding the investigation, capture,
and prosecution of former Panamanian General Manual Noriega. Plaintiff claimed that the request was in
the public’s interest. EOUSA denied Plaintiff’s request, stating that the records were exempt from
disclosure pursuant to FOIA Exemptions 6 and 7(C). Plaintiff alleged that Defendants denied his requests
pursuant to unlawful EOUSA and FBI policies that required the submission of privacy waivers or proof of
death of the foreign national against whom the investigation was conducted before processing requests for
records pertaining to foreign nationals. Plaintiff sought injunctive and declaratory relief and filed a motion
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to certify the class and motion for leave to amend the complaint. The Court denied the class certification
motion but granted the motion for leave to amend. Regarding the numerosity requirement under Rule
23(a), Plaintiff estimated that there were at least 200 potential members given that the FBI received over
10,000 FOIA requests annually, and had recently invoked Exemption 6 over 2,000 times in a single year.
Plaintiff, therefore, assumed that over the last six years, Defendants improperly denied at least 200
individuals’ requests for information about third-party foreign nationals. The Court agreed with Defendants
that the total number of Exemption 6 denials said nothing about the number of Exemption 6 denials of
requests for records pertaining to third-party foreign nationals. Relying upon Rodriguez v. U.S. Department
of Treasury, 131 F.R.D. 1, 6 (D.D.C. 1990), which declined to accept arguments regarding the class size
because it was absolutely random, the Court found that the number of FOIA requests and Exemption 6
denials offered no basis for Plaintiff’s estimate of 200 potential class members. The Court noted that
Plaintiff overlooked the fact that one person could make multiple requests. The Court determined that it
was not possible for Defendants to determine readily which past requesters sought information pertaining
to foreign nationals, because their records were not categorized by nationality of the subject of a request.
For these reasons, the Court held that Plaintiff failed to establish numerosity under Rule 23(a) and denied
Plaintiff’s motion for class certification.

Rannis, et al. v. Recchia, 380 Fed. Appx. 646 (9th Cir. 2010). Plaintiff filed a complaint against
Defendant, an attorney licensed to practice in California, on behalf of himself and other individuals who had
entered into contracts with Defendant for credit repair services. Plaintiff alleged that Defendant violated the
Credit Repair Organizations Act (“CROA”), 15 U.S.C. §§ 1679–1679j, by accepting payment in advance of
services and by failing to provide required disclosures. The District Court granted Plaintiff’s motion for
class certification of 74 potential class members under Rule 23(b)(3). Later, the District Court rejected
Defendant’s motion to decertify the class. The parties then reached a settlement, which the District Court
approved. On appeal, Defendant challenged the Court’s determination of liability under the CROA, its
grant of final approval of the settlement agreement, and also argued that the Court should have granted his
motion to decertify the class on numerosity grounds. The Ninth Circuit rejected Defendant’s arguments
and affirmed the District Court’s decision. The Ninth Circuit found that Defendant violated the CROA by
failing to comply with its provisions. In rejecting Defendant’s motion to decertify the class, the Ninth Circuit
evaluated the size of the class and determined that, in addition to the 13 members who received notice and
did not opt-out, the class should include the seven members whose notice was returned as undeliverable
and never re-e-mailed because those members received “the best notice practicable under the
circumstances.” Id. at 650. The Ninth Circuit reviewed de novo whether the notice afforded to those seven
members satisfied the demands of due process, and concluded that it did because due process required
reasonable efforts to inform affected class members through individual notice, not receipt of individual
notice. Observing that the District Court had broad leeway in making certification decisions, the Ninth
Circuit also found that the District Court did not abuse its discretion in determining that the class of 20
satisfied the numerosity requirement. The Ninth Circuit determined that the numerosity requirement was
met because considerations of judicial economy weighed in favor of maintaining the class mechanism and
because decertification would likely be inefficient, potentially clogging the District Court’s docket with many
separate lawsuits, as well as imposing unnecessary financial burdens on class members whose damages
likely would not exceed $600. Moreover, the Ninth Circuit observed that decertification could confuse
those class members who had already been notified of the settlement award. The Ninth Circuit also found
that Defendant’s actions of aggressively urging at least one class member to opt-out may have accounted
for the fact that the overwhelming majority of potential class members who received notice took the time to
mail in opt-out forms to decline a $600 refund. The Ninth Circuit agreed with the District Court that under
such circumstances, the reduction from 74 to 20 class members did not compel decertification of the class.
The Ninth Circuit also found that the District Court did not abuse its discretion in granting final approval of
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the class settlement, as Defendant explicitly waived the right to appeal the issue of damages. The Ninth
Circuit therefore rejected Defendant’s arguments and affirmed the District Court’s decision.

(v) The Commonality Requirement For Class Certification

In Re Apple And AT&T Mobility Antitrust Litigation, 2010 U.S. Dist. LEXIS 98270 (N.D. Cal. July 8,
2010). Plaintiffs filed a putative nationwide class action against Apple and AT&T Mobility (“ATTM”) alleging
antitrust violations under Section 2 of the Sherman Act, violation of the Magnuson-Moss Warranty Act,
15 U.S.C. §§ 2301, and violation of the Computer Fraud and Abuse Act, 18 U.S.C. § 1030. Plaintiffs
alleged that although they were required to purchase a two-year service agreement with ATTM when they
purchased their iPhones, Apple and ATTM had secretly agreed to technologically restrict voice and data
service in the aftermarket for continued voice and data services for five years, i.e., after Plaintiffs’ initial
two-year service period expired. Plaintiffs also alleged that Apple monopolized the aftermarket for third-
party software applications for the iPhone, and that Apple caused the iPhone to become unusable if it
detected that a customer had unlocked their iPhone for use with other service providers. Apple moved for
summary judgment with respect to Plaintiffs’ iPhone Operating System Version 1.1.1 claims. Concurrently,
Plaintiffs moved for class certification. Plaintiffs sought to certify the litigation on behalf of a nationwide
class of all persons who purchased or acquired an iPhone in the United States and entered into a two-year
agreement with ATTM for iPhone voice and data service any time from June 29, 2007, to the present.
Plaintiffs additionally sought certification of a sub-class defined as all iPhone customers “whose iPhones
were ‘bricked’ by [Apple] at any time during the Class Period.” Id. at *27. The Court granted Apple’s
motion for summary judgment on the “bricking” claim, so the Court did not address the sub-class. The
Court noted that with respect to Rule 23(a)’s requirements for certification, Apple and ATTM did not contest
numerosity or adequacy of representation. Instead, Defendants argued that the commonality and typicality
requirements of Rule 23(a) had not been met, and that Rule 23(b) had not been met. With respect to Rule
23(a)(2)’s commonality requirement, Defendants argued class action treatment would be inappropriate
because each class members’ state of mind is critical to an adjudication of the Sherman Act claims,
antitrust damages would require a highly individualized inquiry, and Plaintiffs’ expert did not perform an
analysis adequate to show antitrust impact on the class. The Court rejected each of these contentions.
Defendants argued that whether each class member knowingly gave them market power by entering into a
de facto five year commitment to purchase voice and data service from ATTM required an individualized
inquiry that destroyed commonality, and that even if there are common questions of liability, damages
would require an individual inquiry into what each consumer would have done if they had known of the five
year commitment. Plaintiffs asserted that the question of whether iPhone purchasers knowingly gave
Defendants market power could be resolved on a class-wide basis by looking to the fact that purchasers
signed a two-year contract while Defendants maintained a uniform policy of failing to disclose their five year
agreement to purchasers at the time of sale, and Plaintiffs could prove damages by analyzing market level
factors, such as the value of being able to switch service providers. The Court noted that it had previously
held that Plaintiffs had adequately alleged the existence of two iPhone aftermarkets for voice and data
service, and the aftermarket for applications. The Court reasoned that federal law did not require individual,
rather class-wide, inquiry be made “into whether consumers ‘knowingly’ entered into de facto commitments
to be monopolized.” Id. at *35. As for Defendants’ claim that the opinions of Plaintiffs’ expert should be
excluded because she offered a flawed analysis of damages that does not track Plaintiffs’ theory of
antitrust harm, the Court undertook the analysis required under the recent Ninth Circuit decision in Dukes
v. Wal-Mart Stores, Inc., 603 F.3d 571 (9th Cir. 2010), and found the expert’s opinion adequately tracked
“the overall challenged practice of the monopolization of the voice and data aftermarket.” Id. at *40. With
respect to Rule 23(a)(3)’s typicality requirement, Defendants argued that the diversity of information and
understanding that Plaintiffs and the class members had in purchasing their iPhones, particularly because
the information available changed over time, destroyed typicality. The Court disagreed, finding that
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“Plaintiffs’ claims are reasonably co-extensive with those of the class” and rejecting ATTM’s contention that
the individualized knowledge of each class member precludes certification. Id at *43. With respect to
certification of a Rule 23(b)(2) class, Defendants argued that monetary relief was the primary focus of the
complaint. Plaintiffs argued that “ending the challenged practices is important relief for the class because it
would provide freedom to use their iPhone with the applications of their choice and without unwittingly
agreeing to a five year service commitment with ATTM.” Id. at *49. The Court found that the requirements
of Rule 23(b)(2) had been met. Id. at *48-50. The Court further held that certification under Rule 23(b)(3)
was appropriate because Defendants’ arguments to the contrary merely tracked their objections to
commonality and typicality under Rule 23(a). Id. at *50-51. Accordingly, the Court granted Plaintiffs’
motion for class certification.

Janson, et al. v. LegalZoom.com, Inc., 2010 U.S. Dist. Lexis 132210 (W.D. Mo. Dec. 14, 2010).
Plaintiffs filed a putative class action against LegalZoom.com, Inc. (“LegalZoom”) alleging that it engaged in
the unauthorized practice of law in violation of Mo. Rev. Stat. § 484.020 and the Missouri Merchandising
Practices Act (“MPA”), § 407.010. Plaintiffs alleged that LegalZoom maintains a website where customers,
for a fee, are offered a variety of customized legal services, including, the drafting of wills, trusts, powers of
attorney, contracts, and business-entity formation documents. Id. at *2. Plaintiffs sought to certify a class
consisting of all persons within the State of Missouri who were charged and paid fees to LegalZoom for the
preparation of legal documents from 2004 to the present. Id. at *3. With respect to the Rule 23(a)’s
requirements for certification, LegalZoom did not contest numerosity or adequacy of representation.
Instead, LegalZoom argued that the commonality and typicality requirements of Rule 23(a) had not been
met, and there was no predominance of common issues to certify a Rule 23(b)(3) class. With respect to
Rule 23(a)(2)’s commonality requirement, the Court noted that in challenging the predominance of common
issues requirement, LegalZoom casted doubt on whether there was a legal question linking the class
members that substantially related to the resolution of the litigation. Id. at *7. LegalZoom argued that
class action treatment would be inappropriate due to the diverse nature of the class. LegalZoom offers
more than 200 legal forms, but the proposed class representatives purchased only a small number of the
products against which claims were brought by the proposed class. Id. Plaintiffs asserted that LegalZoom
misapprehended the fundamental nature of Plaintiffs’ claims, which are whether LegalZoom’s preparation
of legal documents violates Missouri Law. Id. at *8. The Court noted that the commonality requirement for
class certification is satisfied when the legal question linking the class members is substantially related to
the resolution of the litigation. The Court reasoned that Plaintiffs’ claims were based on the notion that
Missouri law prohibits the preparation of any legal documents in the manner in which LegalZoom interacts
with its customers through its website. Therefore, the Court ruled the legal issue was common to all
Plaintiffs, and that Rule 23(a)(2)’s commonality requirement was satisfied. Id. LegalZoom also argued that
the diversity of products on its website and the fact that the named Plaintiffs allegedly acknowledged they
did not rely on LegalZoom’s representations destroyed typicality. The Court disagreed, finding that
Plaintiffs’ claims neither allege that any of LegalZoom’s products were flawed, nor were they dependent on
any representation of false claim made by LegalZoom. Id. at *9-10. With respect to certification of a Rule
23(b)(3) class, LegalZoom did not contest that a class action was superior to individual lawsuits. Instead,
LegalZoom argued that Plaintiffs failed to meet the predominance requirement under Rule 23(b)(3). The
Court held that certification under Rule 23(b)(3) was appropriate because LegalZoom’s arguments merely
tracked its objections to commonality and typicality under Rule 23(a). Id. at *13-15. Accordingly, the Court
granted Plaintiffs’ motion for class certification.

(vi) The Typicality Requirement For Class Certification

In Re Washington Mutual, Inc. Securities, Derivative, And ERISA Litigation, 2010 WL 4272567 (W.D.
Wash. Oct. 12, 2010). Plaintiffs, a group of investors, filed a securities class action against Washington
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Mutual Inc., certain Washington Mutual directors and executive officers, Washington Mutual’s auditor
Deloitte & Touche LLP, and several major financial institutions (“Underwriters”) that underwrote
Washington Mutual’s securities offerings. Plaintiffs included the Lead Plaintiff, Ontario Teachers’ Pension
Plan Board (“Ontario”), which purchased shares of Washington Mutual common stock; Pompano Beach
Police and Firefighters’ Retirement System (“Pompano”), which purchased shares of Washington Mutual’s
Floating Rate Notes; Brockton Contributory Retirement System (“Brockton”), which purchased Washington
Mutual’s Notes; the Police and Fire Retirement System of the City of Detroit (“Detroit”), which purchased
shares of Washington Mutual Series R Preferred stock; and Harlan Seymour, who purchased shares of
Washington Mutual Series K Preferred Stock. Plaintiffs sought certification of a class defined as all
persons and/or entities who purchased or otherwise acquired securities issued by Washington Mutual and
its subsidiaries, traded on an efficient market during the defined class period, and were damaged thereby.
Plaintiffs brought a motion for class certification. Defendants attacked each Plaintiff’s propriety as class
representatives and challenged the length of the proposed class period. The Court partly granted and
partly denied Plaintiffs’ motion. First, as to Plaintiff Ontario, the Court found that numerosity and
commonality were met because there were undisputedly a substantial number of affected parties, and
Plaintiffs had shown that there were common questions of fact and law regarding Defendants’ alleged
fraudulent statements and omissions. Disputing typicality, Defendant Underwriters argued that Ontario
was excluded from its own class definition because it purchased stock through a private offering of
Washington Mutual stock by TPG Capital (the “TPG Deal”), and, as such, exercised distinct rights and
diligence opportunities afforded them in connection with the TPG Deal. The Court, however, held that
Ontario’s investment manager, Brandes Investment Partners (“Brandes”), did not exercise its distinct rights
and diligence opportunities, and, therefore Ontario had not excluded itself from the proposed class.
Further, the Court found that Brandes participated in a private call with Washington Mutual management in
early December – prior to Ontario’s acquisition of Washington Mutual stock – but Ontario did not purchase
Washington Mutual shares until the information Brandes acquired became publicly available. The Court
held that the fact that only one of twenty-two purchases of Washington Mutual stock by Ontario was not
sufficient to render Ontario atypical. The Court further held that Ontario was not an atypical investor
because Brandes had no special contact with TPG itself, relied largely on publicly available documents,
performed its own assessments of Washington Mutual’s value, discounted some publicly available
information, and generally looked to acquire stocks at low value, and did not rely on Defendants’ public
statements. While Defendants argued that Ontario was atypical because it made many purchases after
Washington Mutual began to reveal its “true condition,” the Court noted that such a factually-specific inquiry
could not be addressed at the present stage of litigation. Id. at *6. The Court also held that Ontario was an
adequate class representative because the Ontario’s error in incorrectly stating that it purchased all of its
Washington Mutual shares on the New York Stock Exchange when Ontario actually purchased over 2.6
million through the private TPG Deal was harmless and did not present an issue showing inadequacy. As
to Plaintiff Pompano, Defendants argued that Pompano lacked typicality because it relied on its investment
advisor and failed to read the registration statement issued with the Washington Mutual securities it bought.
The Court rejected Defendants’ argument, finding that an investor might rely on a third-party investment
advisor and such reliance would not preclude class certification. The Court further held that Plaintiff
Pompano need not have read the offering materials to prove liability. The Court thus held that Pompano’s
claims were typical as the injuries Pompano claimed to have suffered were typical of the class and there
were no unique defenses Pompano appeared to face. The Court also found Pompano to be an adequate
representative because Pompano’s representative made clear that he was knowledgeable of the general
facts and the procedural posture of the case. Defendants argued that Pompano could not represent the
class because it was pressured by counsel to join in the litigation. The Court rejected this argument,
finding that there was no indication that Pompano was bought into the lawsuit or that it had failed to abide
by any rulings. As to Plaintiff Brockton, the Court held that Brockton was a typical Plaintiff and Brockton’s
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recording retention policy – i.e., a policy of destroying audio recordings of Brockton board meetings – was
in no way threatening. The Court further held that Brockton possessed sufficient knowledge of the case to
be an adequate representative, it was not pressured into joining the litigation, and took its role seriously.
As to Plaintiff Detroit, Defendant Underwriters argued that Detroit was subject to unique defense because it
sold its Series R Washington Mutual securities after some of the purported fraud was disclosed, but before
any new corrective disclosures were made, and Detroit’s trading history in unrelated Washington Mutual
securities. The Court rejected both of Defendants’ arguments. The Court first noted that the fact that there
was a partial disclosure after Detroit purchased, but before it sold, its Series R securities, was an issue of
fact that the Court would not resolve at this stage of the litigation. The Court further held that Detroit’s
trading in other Washington Mutual securities did not raise unique defenses to its trading in the sole
security for which it was a class representative, and, thus, Detroit’s investment strategy was not a reason to
bar certification on the basis of typicality. The Court also found Detroit to be an adequate representative
given its past litigation history where Detroit was appointed lead Plaintiff in forty securities actions and
Detroit had shown an active role in the litigation and a willingness to participate. Further, the Court
dismissed Plaintiff Seymour for lack of standing and denied certification of a class relative to claims for
those who purchased Washington Mutual Series K stock made available through the September 2006
offering. Although Seymour was not a named Plaintiff until the amended complaint was filed on June 15,
2009, the Court noted that Seymour joined the litigation largely to remedy Plaintiffs’ failure to include a
named Plaintiff who purchased Series K Washington Mutual stock that was part of the September 2006
offering. The Court thus held that the proper date to measure damages as to Seymour was May 13, 2008,
when Plaintiffs filed the first complaint. The Court further noted that Seymour’s Series K Washington
Mutual stock was worth more on the date of purchase than on the date the suit was filed and, therefore,
Seymour could not prove that he suffered any injury or damages. The Court further held that
predominance was met as to all Plaintiffs except Seymour because Plaintiffs showed that common
questions of fact and law touched on all absent class members. The Court also held that judicial economy
and efficiency were best served by proceeding as a class action, which was shown by the consolidation of
twenty-six separate cases into one multidistrict litigation. Finally, the Court held that the class definition –
to exclude those who did not suffer any damages – was sufficient to address Defendants’ issue regarding
exclusion of all Plaintiffs who sold stock prior to any disclosures from Washington Mutual. The Court also
stated that Defendants’ argument that the Court should shorten the class period would lead to resolution of
disputed issue of material fact, which was not a role of the Court in adjudicating a motion for class
certification.

(vii) The Adequacy Of Representation Requirement For Class Certification

Faria, et al. v. Allstate Merchant Services, LLC, 2010 U.S. Dist. LEXIS 37151 (S.D.N.Y. April 13, 2010).
Plaintiffs, a group of employees, brought a class action against Defendants pursuant to the Fair Labor
Standards Act. After the Court dismissed the representative Plaintiff for his intentional failure to appear at
a Court-ordered deposition, Plaintiffs’ the counsel moved to substitute a new lead Plaintiff for the dismissed
Plaintiff, asserting that the new lead Plaintiff was an adequate substitute as his claims arose out of the
same unlawful practices alleged by the dismissed lead Plaintiff and were not barred by the statute of
limitations. The Court denied the motion, holding that Plaintiff was not an adequate representative for the
class. The Court reasoned that the new lead Plaintiff was no more than a “trainee” while working for
Defendants, a position which involved different responsibilities and different compensation than those
referenced in the complaint. Therefore, the Court concluded that the proposed new lead Plaintiff could not
be an adequate representative, and denied the motion to substitute and dismissed the complaint without
prejudice.
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Farms, et al. v. Calcot, LTD, et al., 2010 U.S. Dist. LEXIS 93548 (E.D. Cal. Aug. 23, 2010). Plaintiffs
filed a class action against Defendants and moved for class certification, which the Court granted.
Defendants moved to decertify the class under Rule 23(a)(4), arguing inadequacy of class counsel based
on an alleged conflict of interest. The Court denied Defendants’ motion to decertify the class, finding that
class counsel could fairly and adequately represent the best interest of the class members. The Court
noted that adequacy of representation requires that the class representative can fairly represent the
interests of the class free from any conflicts of interest, and is qualified and competent to be counsel for the
class, which includes an analysis of whether counsel has done proper investigation of the claims pertaining
to the particular class action. The Court found that class counsel had sufficient experience in handling
class actions, knowledge of the applicable law, and resources to commit to the representation of the class.
The Court rejected Defendants’ argument that class counsel failed to competently represent the class by
not asserting certain available claims against Defendants. The Court reasoned that class counsel’s
decision not to assert these claims was part of a considered legal strategy and did not indicate a failure to
investigate adequately. Accordingly, the Court determined that class counsel was a qualified and
competent representative of the class. The Court further found that class counsel was able to adequately
represent the interests of the class without a conflict. The Court rejected Defendants’ argument that
because class counsel’s former client, who was a member of Defendants’ board of directors, had a conflict
of interest with the other class members, then class counsel also had an irreconcilable conflict with the
remaining members of the certified class. The Court found that the fact that class counsel no longer
represented the board member and had received informed consent from the board member to continue to
represent the class, there was no conflict of interest that required finding class counsel inadequate.
Further, the Court noted that the board member had consented to class counsel’s use of confidential
information related to the case. Finally, class counsel submitted a declaration that he would defend
vigorously the best interests of the class. Accordingly, the Court was satisfied that the interests of the class
would be protected and that class counsel did not have a conflict of interest with representing the certified
class. Thus, the Court denied Defendants’ motion for decertification based on the determination that class
counsel was an adequate representative.

Gates, et al. v. Rohm & Haas Co., 265 F.R.D. 208 (E.D. Pa. 2010). Plaintiffs brought a class action under
the Comprehensive Environmental Response Compensation and Liability Act (“CERCLA”), alleging that
Defendants’ specialty chemicals manufacturing facility in Ringwood, Illinois (“Ringwood facility”)
contaminated the groundwater in and around McCollum Lake Village (“Village”) as well as the air in the
Village. Plaintiffs claimed that the levels of vinyl chloride in the Village air were higher than the background
level of 0.042 micrograms per cubic meter and created a significantly increased risk for causing Village
residents to develop brain cancer. Plaintiffs filed a motion for class certification. Plaintiffs alleged that
between 1968 and 2002, the vinyl chloride from the shallow aquifer on Defendants’ property with a plume
of contamination (“shallow plume”) blew over the Village contaminating the air in the Village and causing
some Village residents to breathe varying amounts of it. The parties disputed on whether and the extent to
which, exposure to vinyl chloride was associated with brain cancer in humans, submitting competing
reports from various experts. Plaintiffs sought certification of two classes, including a medical monitoring
class and a property damage class. The Court found that Plaintiffs met the numerosity, commonality, and
typicality requirements under Rule 23(a)(1)(2) and (3). In its adequacy inquiry under Rule 23(a)(4), the
Court focused on the concern for class members who had present injuries other than brain cancer and a
concern for class members who did not have present injuries, but might develop such injuries in the future.
Defendants contended that Plaintiffs were not adequate representatives because they did not have, and
were not suing, for any present personal injuries; rather, they were suing solely for medical monitoring and
for property loss. According to Defendants, this created a potential conflict because there may be absent
class members who, unlike Plaintiffs, currently believed they had personal injuries. Plaintiffs responded
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that the proposed medical monitoring class only excluded individuals for whom brain cancer had been
detected; notably, it did not exclude individuals with other kinds of personal injuries resulting from exposure
to chemical solvents. Even with the modification subsequently proposed by Plaintiffs, the Court found that
the class still included people with certain present personal injuries. Similarly, the property damages class
only excluded individuals who had already brought claims arising out of exposure to chlorinated solvents.
Examining these two proposed classes, the Court remarked that it recognized that there was a risk that
claims arising from such injuries would be barred in a later action because of the general rule against claim
splitting. The Court further remarked that although it could not pre-judge the res judicata effects of a
decision, it did not believe that the risk of claim splitting with present personal injuries was fatal to
certification. Addressing the second category of concern, class members who did not have present injuries
but might develop such injuries in the future, Defendants argued that class members may be barred from
pursuing their claims based on future injuries by rules against claim splitting and/or res judicata. The Court
found that this would be true if the Illinois single-recovery law were applied to this case as opposed to
Pennsylvania law. The Court remarked that whether the single recovery or the Pennsylvania law was
applied, was not necessary to decide the certification issue. To establish that the medical monitoring class
met Rule 23(b)(3), the Court determined that Plaintiffs must demonstrate that: (i) exposure greater than
normal background levels; (ii) to a proven hazardous substance: (iii) caused by defendant’s negligence; (iv)
as a proximate result of the exposure, Plaintiffs had a significantly increased risk of contracting a serious
latent disease; (v) a monitoring procedure exists that makes the early detection of the disease possible; (vi)
the prescribed monitoring regime is different from that normally recommended in the absence of the
exposure; and (vii) the prescribed monitoring regime is reasonably necessary according to contemporary
scientific principles. Plaintiffs asserted that class treatment was appropriate because there was a common
minimum average daily exposure rate over time for any point within the Village, which exceeded the
background level of vinyl chloride. Plaintiffs relied on their expert testimony, which was countered by
Defendants’ expert testimonies. Ultimately, Plaintiffs acknowledged that they needed to prove not just
minimum exposure above the background level, but also that each class member was exposed beyond the
minimum level necessary to pose a heightened risk, i.e., Plaintiffs needed to prove the minimum danger
point. The Court remarked that Plaintiffs could not show the requisite common proof. The Court also
found that Plaintiffs must show that each individual class member was exposed to a level of vinyl chloride
that caused each individual to have a significantly increased risk of contracting serious latent disease,
thereby demonstrating the need for medical monitoring. The Court determined that certification was
inappropriate due to Plaintiffs’ inability to demonstrate that all class members were exposed to a minimal
level of exposure above background levels, let alone above danger point that carried an increased risk.
Likewise, the Court found that the property damage class did not meet the Rule 23(b) requirements of
predominance and superiority. Consequently, the Court denied Plaintiffs’ motion for class certification.

In Re Community Bank Of Northern Virginia & Guaranty National Bank Of Tallahassee Second
Mortgage Loan Litigation, 622 F.3d 275 (3d Cir. 2010). Plaintiffs, a group of borrowers, brought a class
action alleging that Defendants engaged in an illegal home equity lending scheme. Plaintiffs asserted
claims under the Real Estate Settlement Procedures Act (“RESPA”), the Racketeer Influenced and Corrupt
Organizations Act (“RICO”), the Truth in Lending Act (“TILA”), and the Home Ownership and Equity
Protection Act (“HOEPA”), and the usury, unfair trade practices, and consumer protection laws of
Pennsylvania. In 2003, the parties agreed to a settlement, which the District Court approved. On an
objector’s appeal, the Third Circuit vacated the District Court’s class certification and settlement approval
order, and remanded the action, expressing concern over whether claims for damages of the absent class
members were sufficiently pursued by class counsel, considering that the class counsel never asserted
colorable TILA and HOEPA claims. On remand, the parties entered into a new settlement, which provided
and accounted for the class members’ potential and actual damages under the TILA and the HOEPA.
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Subsequently, the District Court determined that the proposed TILA and HOEPA claims were not viable,
finding that they were barred by the statute of limitations; nonetheless, the District Court went on to certify a
settlement class and approved the modified settlement. On the objectors’ second appeal again raising the
issue of adequacy of representation, the Third Circuit vacated the District Court’s order and remanded the
case. The Third Circuit held that the District Court applied the wrong legal standard in ruling on class
certification. As an initial matter, the Third Circuit rejected the objector’s argument that the District Court
erred in considering the merits of the Defendants’ statute of limitation defenses to the potential
TILA/HOEPA claims, as an inquiry into the merits of the TILA/HOEPA claims was unnecessary for
purposes of Rule 23. The Third Circuit noted that it rejected the proposition that Eisen v. Carlisle &
Jacquelin, 417 U.S. 156 (1974), categorically prohibited an evaluation of the merits of class claims at the
certification stage. The Third Circuit ruled that the District Court was not prohibited from evaluating the
merits of Defendants’ statute of limitations defenses to potential TILA and HOEPA claims in ruling on class
certification. However, the Third Circuit found that it must determine whether the District Court’s analysis
on the merits was necessary to its certification findings, i.e., the adequacy of representation finding. The
Third Circuit held that the District Court looked to the Rule 15(c) standard, which governs the
circumstances where an amended pleading relates back to the date of the original pleading, thereby failing
consider the serious remaining questions regarding whether the named Plaintiffs’ interests were aligned
with those of the absent class members, and whether class counsel vigorously prosecuted the action on
behalf of the class. Thus, the Third Circuit concluded that the District Court incorrectly evaluated the
adequacy of the named Plaintiffs and class counsel. The Third Circuit further found the District Court’s
ruling on whether Plaintiffs adequately plead a basis for equitable tolling was unnecessary for a evaluation
of the adequacy requirement. Following this assessment, the Third Circuit remarked that it still had
concerns as to whether the named Plaintiffs and class counsel were in fact adequate representatives. With
respect to this issue, the Third Circuit addressed the apparent intra-class conflict based on the statute of
limitations problem. The Third Circuit reasoned that the named Plaintiffs’ claims were untimely, and
therefore they had to rely on equitable tolling to bring the claims, yet sought to represent a class of
individuals with timely claims. On this basis, the Third Circuit determined that the named Plaintiffs could
not adequately represent the class due to the fact that they had an extra hurdle to overcome for recovery.
Accordingly, the Third Circuit ordered that the District Court consider this intra-class conflict prior to
approving a settlement, and to consider the need for sub-classes to overcome this adequacy issue.
Finally, the Third Circuit emphasized the special need to assure that class counsel possessed adequate
experience, vigorously prosecuted the action, and acted at arm’s length from Defendant. The Third Circuit
opined that class counsel was not inadequate simply because they did not assert every claim that
theoretically could be pled against Defendant; however, the Third Circuit remarked that the statute of
limitations justification for class counsel’s decision not to bring claims under the TILA and the HOEPA
deserved more scrutiny. The Third Circuit reasoned that the District Court, with one exception, did not
discuss any of class counsel’s justifications for declining to assert the TILA and the HOEPA claims, instead
focusing solely on the statute of limitations arguments advanced by Defendants. Accordingly, the Third
Circuit ruled that on remand, the District Court should analyze class counsel’s justifications for their
reasons not to plead the TILA and the HOEPA claims against Defendants.

In Re Gildan Activewear Inc. Securities Litigation, Case No. 08-CV-5048 (S.D.N.Y. Oct. 22, 2010).
Plaintiffs filed a securities class action against Defendant. Subsequently, the parties settled, and sought
the Court’s approval of the settlement pursuant to Rule 23. In setting a hearing for preliminary approval
and appointing class counsel, the Court observed that the proposed class included thousands of
participants, both male and female, arguably from diverse backgrounds, and that evidence should be
presented by class counsel as to diversity at their law firms– in terms of race and gender – relative to
Rule 23 adequacy of representation requirements. Accordingly, the Court ordered the class counsel to
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make every effort to assign the matter to at least one minority lawyer and one woman lawyer with requisite
experience at their law firms. Subsequently, class counsel sent a letter to the Court setting forth
information on the staffing of the case, the law firms’ diversity and diversity mentorship programs, and the
firms’ efforts to promote diversity in the legal profession. At the preliminary approval hearing, the Court
found that class counsel might have misconstrued the Court’s prior order to give the mistaken impression
that the Court was expressing a specific view about staffing of the case at the law firms. The Court clarified
its intent, stating that the prior order was not intended to be critical of class counsel’s prosecution of the
case, its staffing of the case, or its diversity efforts. The Court maintained that it made no finding nor was it
aware of class counsel’s record of diversity, but was expressing its view that the diversity considerations
set out in In Re J.P. Morgan Chase Cash Balance Litigation, 242 F.R.D. 265, 277 (S.D.N.Y. 2007), were
pertinent and should be met. Subsequently, the Court found that class counsels’ law firms demonstrated
their commitment to minority and diversity hiring, and were sufficient in this respect to be approved as
“adequate” in terms of Rule 23.

Editor’s Note: The order in Gildan Activewear is not unprecedented, but it is highly unusual.
Considerations of diversity of class counsel could apply to any employment discrimination class action, but
are never raised by Courts in the settlement approval process. Rule 23(g)(1)(B) is likely the only basis for
such considerations, as it lists the factors pertinent to class counsel, including “any matter pertinent to
counsel’s ability to fairly and adequately represent the interests of the class.”

Rattray, et al. v. Woodbury County, 614 F.3d 831 (8th Cir. 2010). Plaintiff, an arrestee, brought a
lawsuit alleging that he underwent an illegal strip search as part of the booking process conducted by
Woodbury County, Iowa, without reasonable suspicion to believe that she possessed a weapon or
contraband, in violation of her Fourth Amendment right against unreasonable searches. Six months after
bringing her action, Plaintiff sought to amend her complaint to assert a class action. The Magistrate Judge
allowed the amendment. Plaintiff sought to represent a class of all persons arrested for a serious
misdemeanor and strip searched pursuant to the County jail’s across-the-board strip search policy. Plaintiff
then moved to certify the class, which the District Court denied. Plaintiff asserted that she did not move for
class certification earlier as she did not know about the blanket strip search policy until discovery. The
County argued that Plaintiff’s initial complaint showed that she was aware of the policy, and that the delay
in moving for class certification suggested that Plaintiff did not meet Rule 23(a)(4)’s adequacy requirement.
The County also contended that as the Court would be required to determine facts specific to each class
member – namely whether jailers had an objective basis for reasonable suspicion about each class
member to support the strip search – a class action could not be maintained under Rule 23(b)(3). The
District Court determined that although Plaintiff met the requirements of Rule 23(a)(1) through (a)(3), it was
not convinced that Plaintiff adequately represented the class as required by Rule 23(a)(4). The District
Court found that Plaintiff recognized the potential for class litigation, and opined that Plaintiff could have
filed a complaint on behalf of the class well before. The District Court also rejected Plaintiff’s argument
regarding Rule 23(b)(3), and remarked that as the predominant question was whether reasonable
suspicion existed to justify strip searches of putative class members and that time consuming review of
each class member’s arrest and jail records would dwarf every other issue in the case, a class action was
not superior to other methods of adjudicating the dispute. On appeal, the Eighth Circuit affirmed the
District Court’s order. Plaintiff argued that by holding that she had failed to prove that she would be an
adequate representative for the class, the District Court ignored an earlier ruling of the Magistrate Judge,
which determined that Plaintiff had shown good cause for not asserting a class action at an earlier date and
had granted her leave to amend her complaint. The Eighth Circuit disagreed with Plaintiff’s argument, and
opined that such a determination did not dictate a conclusion on Plaintiff’s motion to certify a class. The
Eight Circuit agreed with the District Court’s conclusion, finding that although Plaintiff’s complaint asserted
that a broad strip search policy was in effect at the County jail, she did not amend her complaint to assert a
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class action on behalf of other arrestees until six months later. The Eighth Circuit determined that as
fourteen months had elapsed between the filing of complaint and the motion to certify, Plaintiff’s failure to
move to certify more promptly undermined the confidence in the zeal with which she could represent the
interests of the class members. Consequently, the Eighth Circuit affirmed the District Court’s order denying
Plaintiff’s motion for class certification.

Rogers, et al. v. Khatra Petro, Inc., 2010 U.S. Dist. LEXIS 103599 (N.D. Ind. Sept. 29, 2010). Plaintiff, a
customer, brought an action against Defendant, a gas station operator, under the Fair and Accurate Credit
Transactions Act (“FACTA”). Plaintiff alleged that Defendant issued credit card receipts containing
customers’ complete sixteen-digit credit card number, instead of only the last five digits as required by the
law. Plaintiff moved for certification of a class comprising all persons to whom Defendant provided an
electronically-printed receipt displaying more than the last five digits of the person’s credit or debit card
number on or after March of 2008. The Court granted Plaintiff’s motion for class certification. First, the
Court found that adequacy of the class representative was met. The Court found no evidence that
Plaintiff’s claims conflicted with or were antagonistic to the claims of the proposed class members because
all members in the class were issued receipts by Defendant that allegedly did not comply with FACTA, and
Plaintiff’s interests appeared identical to the interests of such customers. The Court further noted that
Plaintiff met the requirements of vigorous advocacy because his deposition transcript revealed that he
understood the essential facts and elements of the FACTA cause of action, comprehended his role as the
class representative, and had shown a willingness to participate in the case through his contact with the
class attorneys. The Court noted that there was no indication that Plaintiff had contractually ceded away
control over all settlement decisions to his counsel. The Court also held that even if Plaintiff was confused
as to the extent of his role in settlement negotiations, such confusion could be easily remedied by advice
and instruction from his well-qualified counsel. The Court, thus, concluded that Plaintiff would be a
vigorous advocate on behalf of the class because he had a sufficient stake in the outcome of the litigation.
The Court also found that numerosity was met because Defendant’s busy gas station would have provided
at least hundreds of credit and debit card receipts since March of 2008, and joinder of such a large number
of Plaintiffs was impracticable. The Court further found that commonality was met because the claims
arose from Defendant’s standardized conduct of issuing receipts to customers with more than the last five
digits of their credit or debit card. The Court also noted that the case presented a single question of law –
whether there was a violation of FACTA – across the entire class. The Court also found that typicality was
met because Defendant engaged in the same course of conduct with respect to each absent class member
as it did with Plaintiff, and Plaintiff’s claims were based on the same legal theory as the claims of other
class members. The Court, moreover, found that the common issues of law and fact that flowed from
Defendant’s alleged practice of printing non-compliant receipts and predominated over any individual issue.
Finally, the Court held that class action was superior to other means of adjudication because the dispute
contained a set of common legal and factual issues that were shared by the members of the class, and
class certification was more efficient than multiple individual suits at dealing with these common questions.
The Court also found that class action was superior because of high litigation costs, the limited recovery,
and the likelihood that consumers who were issued non-compliant receipts would not prosecute individual
claims without the availability of cost-sharing efficiencies of a class action. Accordingly, the Court granted
Plaintiff’s motion for class certification.

(viii) The Manageability Requirement For Class Certification

Pfaff, et al. v. Whole Foods Market Group, Inc., 2010 U.S. Dist. LEXIS 104784 (N.D. Ohio Sept. 29,
2010). Plaintiff, a consumer, brought a putative consumer fraud class action against Defendants alleging
that Defendants failed to satisfy its advertised 10% case discounts on products purchased. Plaintiff’s
claims included breach of contract and violation of the Ohio Consumer Sales Practices Act. Plaintiff sought
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to certify a class of Ohio consumers who purchased a case of products from Defendants but did not
receive the case discount. The Court granted class certification. The Court noted that Plaintiff satisfied
numerosity. Defendants sold thousands of cases every week in Ohio and they systemically failed to
program their cash registers to give the case discount. Although Plaintiff did not identify the size of the
class, she conducted a sample review of cashier logs from one of Defendants’ stores and identified ten
instances of wrong-case-price items issued in a single month. The Court found that the proposed class
would include at least several thousand members. Second, the Court found that commonality was
satisfied. The common facts included that all class members purchased cases of products at Defendants’
stores, and Defendants made the same or substantially similar representations to all class members
regarding the 10% case discount. The Court found that the common legal issues included whether
Defendants’ advertisements or representations were false or misleading and/or whether they were
material, and whether Defendants breached its contracts with the class members by failing to provide the
promised case discount. The Court further determined that Plaintiff showed typicality because Plaintiff’s
claims arose from Defendants’ failure to give the advertised case discount and failing to code its point-of-
purchase registers to the advertised case discount. Finally, the Court held that Plaintiff’s interest in the
action was co-extensive with that of the unnamed class members, and she was capable of prosecuting the
action through her well-qualified counsel. Thus, the Court ruled that Plaintiff satisfied all the requirements
of Rule 23(a). The Court also found that the predominance and superiority requirements of Rule 23(b)(3)
were satisfied. The Court noted that all of Plaintiff’s claims – relating to Defendants’ alleged misleading
advertisement of 10% case discount but coding its computers not to give the promised discount – involved
single acts or omissions by Defendants that pertained to each member of the class. With individual
damages most likely under $100, the Court concluded that a class action was the only feasible procedural
mechanism for the proposed class to pursue their claims.

(ix) The Predominance Requirement For Class Certification

In Re Light Cigarettes Marketing Sales Practices Litigation, 2010 U.S. Dist. LEXIS 124774 (D. Me.
Nov. 24, 2010). Plaintiffs, a group of smokers who purchased light cigarettes, brought a class action
alleging that Defendants misrepresented the health risks of light cigarettes in violation of various laws of
different states. Plaintiffs sought class certification of all persons residing in California, Washington D.C.,
Illinois, and Maine, who purchased Defendants’ cigarettes that were labeled light, and/or ultra light. The
Court concluded that Plaintiffs satisfied the Rule 23(a) requirements, but failed to establish the
predominance requirement of Rule 23(b)(3), and thus denied class certification. The Court noted that to
establish predominance under Rule 23(b)(3), there must be a sufficient constellation of common issues
binding class members together. The Court reasoned that although Plaintiffs intended to introduce expert
testimony to establish predominance (that would demonstrate Defendants’ knowledge of the harm of light
cigarettes, the deceptive nature of Defendants’ light cigarettes marketing practices, and revenue from light
cigarettes sales) whether the class members were damaged because of Defendants’ misrepresentations
was an individual inquiry that could not be proven on a class-wide basis. The record contained unrefuted
evidence that the extent of many of the class members’ compensation could only be predicated by
assessing their individual smoking habits. Plaintiffs gave two reasons why none of the causes of action
required them to prove individually that they were damaged by Defendants’ misrepresentations. First, they
contended that the causes of action that required proof of injury and causation, such as claims in Illinois
and California, could be satisfied through class-wide proof. The Court, however, noted that in simply
asserting whether Illinois class members suffered harm, Plaintiffs ignored the lack of complete
compensation by every smoker. Id. at *51. Second, Plaintiffs contended that injury and causation were not
elements of claims for unjust enrichment in Maine and Washington D.C. or claims under the California and
the Washington D.C. consumer fraud laws. The Court observed that Plaintiffs did not explain why it was
unjust for Defendants to retain money from someone who did not believe their misrepresentations when
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purchasing, did not purchase because of their misrepresentations, or received the benefit promised.
Additionally, the Court remarked that the proposed class included class members without standing
because each state’s class effectively included everyone who purchased light cigarettes in the respective
limitations periods, and this group necessarily included class members who knew light cigarettes were not
healthier than other cigarettes. Those class members were not injured by Defendants’ misconduct, and
thus, did not have standing. Accordingly, the Court denied class certification based on lack of
predominance among the claims.

Kennedy, et al. v. Natural Balance Pet Foods, Inc., 361 Fed. Appx. 785 (9th Cir. 2010). Plaintiffs, a
group of individuals who purchased mislabeled pet food sold by Defendant, brought a class action against
Defendant alleging violations of California’s Unfair Competition Law and Consumer Legal Remedies Act.
The District Court denied Plaintiffs’ motion to certify a nationwide class. On appeal, the Ninth Circuit
affirmed the denial of class certification. The Ninth Circuit found that class certification was not appropriate
because the proposed class failed to satisfy the predominance requirement of Rule 23(b). The Ninth
Circuit reasoned that individualized claims predominated over common claims because the class was not
limited to consumers in California, but instead included all individuals nationwide who purchased the
product regardless of their intended use; thus, an analysis of a variety different laws and claims would be
necessary for class-wide adjudication. The Ninth Circuit also found that the District Court’s failure to certify
a sub-class or certify a class with respect to particular issues was not an abuse of discretion. Therefore,
the Ninth Circuit affirmed the District Court’s decision to deny certification of Plaintiffs’ proposed class.

Pella Corporation v. Saltzman, et al., 606 F.3d 391 (7th Cir. 2010). Plaintiffs brought a class action
alleging that Defendant, a window manufacturer, committed consumer fraud by not publicly disclosing that
the windows contained a design defect that permitted water to seep behind the aluminum cover, and
caused the wood to rot at an accelerated rate. In response to the number of windows needing
replacement, Defendant created a service enhancement program (“Program”) to compensate affected
customers. According to Plaintiffs, Defendant failed to inform consumers of the defect or the Program’s
existence. The District Court granted Plaintiffs’ motion for class certification, and certified two classes,
including: (i) a nationwide class under Rule 23(b)(2) whose windows had not yet manifested the alleged
defect or whose windows had some wood rot but had not been replaced yet; and (ii) a six state-wide
liability class under Rule 23(b)(3) who did have a manifest defect and whose windows were replaced on
the theory that Defendant violated consumer fraud laws by failing to disclose the defect. On appeal, the
Seventh Circuit affirmed the order. Defendant argued that consumer fraud cases, as a general matter,
were not amenable to class treatment, due to problems with causation, reliance, and calculating damages.
The Seventh Circuit disagreed, and rejected the defense argument that class certification was never
appropriate in consumer fraud cases. The Seventh Circuit found that the District Court properly concluded
that the common predominant issue of whether the windows suffered from a single, inherent design defect
was the essence of the dispute, and was best resolved by a class action. The Seventh Circuit opined that
class certification is improper in consumer fraud cases if they involve complex issues; however, this case
was not so complex such that individualized trials were required. The questions were the same for all class
members, such as whether the windows suffered from an inherent defect, whether Defendant knew of this
defect, the scope of the warranty, and nature of the Program, and whether it amended the warranty.
Plaintiffs identified over 350 consumers who experienced the same wood rot problems set forth in the
complaint. Thus, the Seventh Circuit found that because the common issues and the accuracy of the
resolution of those issues was unlikely to be enhanced by repeated proceedings, a class resolution of
those issues was practical, and that remaining individual issues could be determined in subsequent
proceedings. Defendant expressed concerns over proximate causation, and argued that there were
individual variances between class members because wood could rot for many reasons other than window
design. The Seventh Circuit remarked that proximate cause was an individual issue, but the need for
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individual proof alone did not necessarily preclude a finding of predominance. The Seventh Circuit opined
that the narrow manner in which the District Court defined the classes eliminated concerns that the
definitions were overbroad. In rejecting Defendant’s argument that certification under Rule 23(b)(2) was
inappropriate since Plaintiffs claimed money damages, the Seventh Circuit determined that the class
members who had not yet replaced their windows would want declarations that there was a design flaw,
and that the warranty extended to them.

Pelman, et al. v. McDonald’s Corp., 2010 U.S. Dist. LEXIS 114247 (S.D.N.Y. Oct. 27, 2010). Plaintiffs,
a group of New York state consumers, brought an action pursuant to New York’s General Business Law
(“GBL”) § 349, alleging Defendant’s deceptive marketing scheme mislead consumers into falsely believing
that Defendant’s food products may be consumed on a daily basis without incurring any adverse health
effects. Plaintiffs contended that, as a result of Defendant’s marketing scheme, Plaintiffs suffered injury,
specifically the development of certain adverse medical conditions. Plaintiffs filed a motion for class
certification pursuant to Rule 23(b)(3), or in the alternative, for class certification solely with respect to the
litigation of issues common to all putative class members pursuant to Rule 23(c)(4). The Court denied
Plaintiffs’ motion for class certification in its entirety. The putative class consisted of New York State
residents, infants, and consumers, who were exposed to Defendant’s allegedly deceptive business
practices. These members purchased and consumed Defendant’s products in facilities in New York
directly causing economic losses in the form of the financial costs of Defendant’s goods and causing
significant or substantial steps in the development of diabetes, coronary heart disease, high blood
pressure, and obesity. The Court noted that, to prevail on the elements of their cause of action under GBL
§ 349, Plaintiffs must prove that Defendant: (i) made misrepresentations or omissions that were likely to
mislead a reasonable consumer in Plaintiffs’ circumstances; (ii) that Plaintiffs were deceived by those
misrepresentations or omissions; and (iii) that as a result Plaintiffs suffered injury. Plaintiffs claimed to
have suffered three types of harm or injuries by reason of Defendant’s allegedly deceptive nutritional
marketing scheme, including: (i) the financial costs of Defendant’s products; (ii) false beliefs and
understandings as to the nutritional contents and effects of Defendant’s food products; and (iii) obesity,
significant or substantial increased factors in the development of coronary heart disease, and pediatric
diabetes as medically determined to have been causally connected to the prolonged use of Defendant’s
products. The parties’ experts regarded the possibility of a causal link between the consumption of
Defendant’s products and the development of these medical conditions, and essentially agreed that the
presence of such causal connection, if any, depended heavily on a range of factors unique to each
individual. Therefore, the Court concluded that this case was not appropriate for adjudication on a class-
wide basis because too many factual questions existed that affected the claims and injuries of each
individual Plaintiff, including their nutritional diet from sources other than Defendant, and the quality and
amount of physical activity engaged in by each Plaintiff. Next, pursuant to Rule 23(c)(4), the Court ruled
that class certification for the litigation of certain issues was also not appropriate in determining
Defendant’s liability for its allegedly deceptive conduct on consumers under GBL § 349. The Court
explained that for particular issues to be certified pursuant to Rule 23(c)(4), the requirements of Rules
23(a) and (b) must be satisfied with respect to those specific issues. The Court concluded that proof of the
element of injury as a result of the allegedly deceptive acts would require a level of individualized inquiry
that precluded the class-wide litigation of the action as a whole, but questions of the existence, consumer-
orientation, and the materially misleading nature of the marketing scheme could be based upon a showing
of objective evidence and legal argument. Therefore, such questions were subject to proof based on
evidence common to the class of individual Plaintiffs who claimed exposure to and injury from these acts
and omissions. As a result, the Court found that the commonality and typicality requirements of Rule 23(a),
as well as the predominance requirement of Rule 23(b)(3), were satisfied because when certification is
limited only to certain common issues, such as these, those issues necessarily predominate in the resulting
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class action. However, the Court noted that with respect to the numerosity requirement of Rule 23(a),
Plaintiffs did not present any specific evidence that there were any other persons exposed to Defendant’s
nutritional marketing scheme in New York during years from 1985 until 2002 who had not yet reached the
age of 21 as of August 2002. Thus, the Court found that Plaintiffs had not established that there were any
other persons within the relevant age group who were exposed to the nutritional marketing at issue, who
regularly ate at Defendant’s outlets, and subsequently developed the same medical injuries as those
allegedly suffered by Plaintiffs. Accordingly, the Court found the Plaintiffs failed to establish the numerosity
requirement and also denied the motion for certification of an issue class.

Siegel, et al. v. Shell Oil Co., 612 F.3d 932 (7th Cir. 2010). Plaintiff, a consumer, filed a class action suit
against Defendants under the Illinois Consumer Fraud and Deceptive Business Practices Act (“ICFA”) and
the common law doctrine of unjust enrichment alleging that Defendants manipulated refinery margins and
capacity to reduce the nation’s supply of gasoline, which caused him to purchase Defendants’ branded
gasoline at artificially inflated prices. Plaintiff sought certification of a class comprising all Illinois retail
purchasers of gasoline. The Court concluded that under the ICFA claim, Plaintiffs could not establish
predominance, since individual determinations concerning why class members bought gasoline from a
particular supplier would determine whether Defendants’ conduct proximately caused injuries to each class
member. On appeal, the Seventh Circuit affirmed the order. Plaintiff argued that Defendants’ unfair
conduct could be proved on a class-wide basis and proximate cause could be established through four
factors, including: (i) conspiring to artificially raise the price; (ii) purchase of Defendant’s branded gasoline;
(iii) absence of meaningful opportunity to avoid paying a higher retail price; and (iv) injury by way of paying
the higher retail gasoline prices. While Plaintiff submitted that the proof that class members purchased
gasoline during a specified time period was sufficient to prove that they suffered harm based on
Defendants’ conduct, the Seventh Circuit found that Plaintiff failed to establish that all the class members
purchased gasoline for the same reason. The Seventh Circuit also opined that absent proof as to why a
particular class member purchased a particular brand of gasoline, Plaintiff could not establish that
Defendants’ conduct caused them to make the purchase. The Seventh Circuit therefore found that the
District Court did not abuse its discretion in determining that questions of fact common to class members
did not predominate over any questions affecting only individual members.

Weiner, et al. v. Snapple Beverage Corp., 2010 U.S. Dist. LEXIS 79647 (S.D.N.Y. Aug. 3, 2010).
Plaintiffs, a group of purchasers of Snapple beverages, filed an action under New York consumer
protection laws, against Defendant alleging that drinks labeled “All Natural” were misleading because they
contained high fructose corn syrup (“HFCS”). Plaintiffs alleged that they paid a price premium for Snapple
beverages as a result of the “All Natural” labeling. Plaintiffs sought certification of a class consisting of all
persons and entities within the State of New York, who purchased a Snapple beverage marketed,
advertised, and promoted as “All Natural” but that contained HFCS. Focusing on the Rule 23(b)(3)
predominance inquiry, the Court denied class certification. Plaintiffs’ main claim was for alleged deceptive
acts or practices in the conduct of any business, trade or commerce under New York General Business
Law § 349. The Court held that Plaintiffs could establish the requisite elements of § 349, i.e., causation
and injury, only by showing that they in fact paid more for Snapple beverages as a result of Snapple’s
labeling. The Court determined that Plaintiffs failed to show that they could prove at trial, using common
evidence, that putative class members in fact paid a premium for Snapple beverages as a result of the “All
Natural” labeling. Plaintiffs relied on their expert report of Dr. Alan Goedde, an economist, to support their
contention that causation and injury were susceptible to generalized proof on a class-wide basis. Goedde,
in his report, proposed two approaches for determining the purported price premium attributable to
Snapple’s labeling: (i) a “yardstick” approach, which used class-wide economic data and standard
economic methodologies to compare the price of products labeled as ‘All Natural’ to similar products which
did not have such label, and (ii) an “inherent value” approach, which analyzed unspecified studies and
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market research to gather data that could be used to determine the increased value, standing alone, that a
product realize due to the perception of that product being natural. Goedde opined that both approaches
could be used to develop an empirical algorithm, or formula, to prove causation and injury on a class-wide
basis. The Court found Goedde’s testimony unreliable. The Court held that Goedde did not demonstrate
in adequate detail how his proposed approaches could be used to develop an empirical algorithm to
determine, on a class-wide basis, whether there was a price premium as a result of Snapple’s labeling and,
if so, how such a premium could be quantified. The Court also determined that Goedde did not identify the
products to which Snapple could be compared, did not explain how his approach would isolate the impact
of the “All Natural” labeling from the other factors that purportedly affect the price of Snapple and its
competitors, failed to take into account that there was no uniform price for Snapple beverages during the
class period, and did not explain how his approach would account for the various prices that putative class
members actually paid in determining injury on a class-wide basis. The Court also opined that the
documents referenced in Goedde’s report referred primarily to newspaper articles and websites concerning
generalized consumer perceptions about natural products and he conceded that he had not performed a
review of the scientific literature or designed, much less conducted, his own survey or study of consumer
perceptions about “All Natural” labeling. The Court also determined that Goedde had not reviewed
Plaintiffs’ depositions, which described how they purchased Snapple beverages at various types of retailers
in different geographic locations, at various prices and times. The Court further determined that Goedde
relied on two internal Snapple marketing strategy documents to support his alternate hypothesis that
Snapple’s “All Natural” label allowed it to command a premium in the marketplace, yet he did not review the
deposition transcripts of Snapple’s witnesses or any of the other documents produced by Snapple, which
would have provided critical context for these documents. The Court thus concluded that Goedde’s opinion
was speculative and, therefore, unreliable. The Court determined that Plaintiffs offered no evidence that a
suitable methodology was available to prove the elements of causation and actual injury on a class-wide
basis. Because the issue of damages was bound up with the issue of injury in the present case, the Court
further determined that Plaintiffs also failed to show how damages could be proven class-wide. The Court
reasoned that individualized inquiries would be required in order to determine whether class members paid
a premium for Snapple beverages, and whether any such premium was attributable to the labeling. The
Court further reasoned that such inquiries would require, among other things, an examination of each of
the millions of class members’ Snapple purchases, which the evidence showed were made in different
locations, at different times, and for different prices, over the nearly eight-year class period. The Court
therefore held that Plaintiffs failed to satisfy Rule 23(b)(3) predominance requirement with respect to their
§ 349 claim. The Court also found that Plaintiffs failed to show that the predominance requirement was
satisfied with respect to their unjust enrichment claim. Because Plaintiffs failed to show that they would be
able to prove, on a class-wide basis, that class members paid a price premium for Snapple beverages as a
result of the labeling, much less the amount of any such premium, Plaintiffs also failed to show that they
could prove with common evidence the extent to which Snapple was unjustly enriched or the amount of
restitution to which class members would be entitled. The Court also found that individualized inquiries
would be required to determine whether class members were fully informed about the inclusion of HFCS in
Snapple beverages, whether they believed HFCS to be natural, and whether they continued to purchase
Snapple despite their beliefs concerning HFCS. Finally, the Court held that predominance requirement
was not satisfied with respect to Plaintiffs’ express warranty claim. The Court determined that the record in
the case, including Plaintiffs’ own testimony, showed that consumers might have purchased Snapple
beverages for many reasons other than the label, including their taste, glass bottles, quirky advertising, or
even the “Snapple Facts” and therefore, individualized inquiries would be required to determine whether
putative class members purchased Snapple beverages in reliance upon the “All Natural” label, as opposed
to other considerations. Consequently, the Court denied class certification.
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Wolin, et al. v. Jaguar Land Rover North America, LLC, 617 F.3d 1168 (9th Cir. 2010). Plaintiffs, a
group of individual buyers of Land Rover LR3, brought two separate class actions against Defendant
alleging that Land Rover’s LR3 vehicles suffered from an alignment geometry defect that caused the tires
to wear prematurely. Plaintiff Gable filed a class action complaint on behalf of all those who purchased or
leased 2005 and 2006 Land Rover LR3s in Michigan, and Plaintiff Wolin filed a class action complaint on
behalf of all those who purchased or leased a 2004, 2005 or 2006 Land Rover LR3 in Florida. Plaintiffs
alleged that Defendant knew of the defect and continued to sell the vehicles without disclosing the
existence of the defect. Plaintiffs also alleged that Defendant breached its warranties by failing to cover the
entire cost of repairing the defect and replacing the tires. The District Court denied each of Plaintiffs’
respective motions for class certification, finding that neither Plaintiff estimated the percent of prospective
class members whose vehicles manifested the defect or produced sufficient evidence of the rate of the
defect, and that Plaintiffs failed to meet the burden of showing that common issues predominated. On
appeal, the Ninth Circuit reversed the District Court’s order. The Ninth Circuit found that Plaintiffs satisfied
the commonality requirement because the claims of all prospective class members involved the same
alleged defect, covered by the same warranty, and found in vehicles of the same make and model.
Further, the Ninth Circuit observed that common core questions – including: (i) whether the LR3’s
alignment geometry was defective; (ii) whether Defendant was aware of the defect; (iii) whether Defendant
concealed the nature of the defect; (iv) whether Defendant’s conduct violated the Michigan Consumer
Protection Act or the Florida Deceptive and Unfair Trade Practices Act; and (v) whether Defendant was
obligated to pay for or repair the alleged defect pursuant to the express or implied terms of its warranties –
were sufficient to satisfy the commonality test. While Defendant argued that the evidence would
demonstrate that the prospective class members’ vehicles did not suffer from a common defect, but rather
from tire wear due to individual factors such as driving habits and weather, Plaintiffs asserted that the
defect existed in the alignment geometry and not in the tires. Plaintiffs also asserted that Defendant failed
to reveal material facts in violation of consumer protection laws, and that Defendant was unjustly enriched
when it sold a defective vehicle. The Ninth Circuit noted that Plaintiffs’ allegations were susceptible to
proof by generalized evidence and although individual factors might affect premature tire wear, they do not
affect whether the vehicles were sold with an alignment defect. Plaintiffs also alleged breach of express
warranty because Defendant refused to repair the tires and the geometry defect pursuant to the warranty
terms. Because the limited warranty provided for the repair or replacement of defects and all the class
members were alleging that their vehicles suffered from same defect, the Ninth Circuit concluded that
claims required common proof of the existence of defect and a determination of whether Defendant
violated the limited warranty and therefore common issues predominated regarding the limited warranty.
The Ninth Circuit, however, noted that whether the defective alignment caused a given class member’s
tires to wear prematurely required proof specific to that individual litigant because tires deteriorate at
different rates depending on where and how they were driven. The Ninth Circuit reasoned that whether
each proposed class member’s tires wore out, and whether they wore out prematurely and as a result of
the alleged alignment defect, were individual causation and injury issues which did not satisfy
predominance test. The Ninth Circuit, however, pointed out that the District Court must address the issues
relative to the tire warranty claim on remand because it was not previously addressed it in light of the
threshold manifestation requirement it imposed. The Ninth Circuit further noted that the fact that Plaintiffs
had already received discounts and some free services did not defeat typicality because Plaintiffs, like all
prospective class members, were injured by defective alignment geometry in their vehicles and might have
a viable claim regardless of the manifestation of the defect. Finally, the Ninth Circuit found that class-wide
adjudication of claims was superior to other means of litigation because Plaintiffs had identified several
thousand vehicles at issue in the same forum subject to the same consumer protection laws and therefore,
forcing individual vehicle owners to litigate their cases, particularly where common issues predominated,
was an inferior method of adjudication. The Ninth Circuit also noted that proposed class members had the
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option of either participating in the class action or filing hundreds of individual lawsuits that could involve
duplicating discovery and costs that exceed the extent of proposed class members’ individual injuries. The
Ninth Circuit therefore reversed the District Court’s ruling and granted the Plaintiffs’ motions for class
certification.

(x) The Superiority Requirement For Class Certification

Bateman, et al. v. American Multi-Cinema, Inc., 623 F.3d 708 (9th Cir. 2010). Plaintiff, a consumer,
filed a class action alleging that Defendant violated the Fair and Accurate Credit Transactions Act
(“FACTA”), 15 U.S.C. § 1681, by printing more than the last five digits of consumers’ credit or debit card
numbers on his receipt. Plaintiff filed action on behalf of all consumers who received such receipts and
sought to recover statutory damages ranging from $100 to $1,000 for each willful violation of the FACTA.
The District Court denied class certification under Rule 23(b)(3), finding that a class action was not the
superior method of litigating because Defendant had made a good faith effort to comply with the FACTA
after the lawsuit was filed, and the magnitude of Defendant’s potential liability was out of proportion to any
harm suffered by the class. On appeal, the Ninth Circuit reversed and remanded the case for further
proceedings. The District Court had denied class certification, in part, because it concluded that
Defendant’s liability would be completely out of proportion to any harm suffered by Plaintiff. The Ninth
Circuit rejected this argument, finding that neither Rule 23 nor its legislative history indicated that the
proportionality between the actual harm caused and the Defendant’s potential liability was a proper
consideration for superiority under Rule 23(b)(3). The Ninth Circuit examined the FACTA to determine
whether the denial of class certification was consistent with Congressional intent. The Ninth Circuit found
that neither the FACTA nor the Clarification Act (which amended the FACTA in 2008) addressed the
availability of class actions. Because there was no direct expression to the contrary, the Ninth Circuit
presumed that class certification could not be denied where Plaintiff otherwise met the requirements of
Rule 23. The Ninth Circuit found that Congress expressly created a statutory damages scheme in the
FACTA, that clearly showed that the $100 to $1000 range served two functions, including: (i) a
compensatory function since the actual harm inflicted by a willful violation would often be small or difficult to
prove; and (ii) a deterrent function in discouraging infringement, even where no actual harm resulted. The
Ninth Circuit further held that the statutory damages were proportionate, appropriately compensated
Plaintiff, and the proportionality did not change as more Plaintiffs sought relief. The Ninth Circuit further
found that it would undermine the Act’s deterrent purpose if it denied class certification on the basis of the
proportionality of actual harm and statutory liability. The Ninth Circuit noted that despite Congress
specifying the range of damages and being aware of the availability of class actions, it set no cap on the
total amount of aggregate damages, no limit on the size of a class, and no limit on the number of individual
suits that could be brought against a merchant. As such, the Ninth Circuit found that denying class
certification because of the sheer number of violations and amount of potential statutory damages would
allow the FACTA’s largest violators to escape the pressure of defending class actions and liability for
violations. Defendant argued that the findings section in the Clarification Act suggested that class
certification could be denied based on the amount of potential damages as compared to the extent of harm.
The Ninth Circuit rejected this argument, finding that Congress, at the time of enactment of the Clarification
Act, must have been aware of the case rulings as to whether these types of actions should be certified, yet
decided to do nothing to limit the availability of class relief or the amount of aggregate damages. The Ninth
Circuit further noted that in the past when there had been concerns over disproportionate statutory damage
awards (i.e., cases involving the Truth in Lending Act and Fair Debt Collection Practices Act), Congress
had specifically made its intent clear. Here, however, Congress chose to remain silent and did not impose
any limits on aggregate relief. Accordingly, the Ninth Circuit concluded that the proportionality of the
damages was an irrelevant consideration in effectuating the FACTA’s compensatory and deterrent
purposes and that the District Court abused its discretion in considering the proportionality of the potential
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liability to the actual harm alleged in its Rule 23(b)(3) superiority analysis. The Ninth Circuit then examined
the District Court’s second ground for its order that class treatment would subject the Defendant to
enormous liability. The Ninth Circuit stated that although it may be true that class certification can force a
Defendant to settle rather than incur costs of defending a class action and run the risk of potentially ruinous
liability, it was not for the judiciary to decide the sociological merits of the small-claims class action. The
Ninth Circuit found that nothing in the statute’s plain text or legislative history suggested that Congress
intended to place a cap on potentially enormous statutory awards or to limit the ability of individuals to seek
compensation. The Ninth Circuit, accordingly, determined that allowing consideration of the potential
enormity of any damages award would undermine the compensatory and deterrent purposes of the
FACTA. The Ninth Circuit, moreover, noted that Defendant had not argued that potential liability would
result in bankruptcy and stated that it was inappropriate to evaluate the excessiveness of the award at this
stage of the litigation. Finally, the Ninth Circuit rejected the District Court’s conclusion that a class action
was not a superior method of adjudication because Defendant demonstrated good faith by complying with
the FACTA within a few weeks of the Plaintiff’s complaint. The Ninth Circuit ruled that Defendant’s post-
complaint good-faith compliance was inconsistent with congressional intent in enacting the FACTA. The
Ninth Circuit held that denying class certification on this ground undermined the FACTA’s deterrent effect
because it communicated to other potential violators that as long as they complied with the FACTA after a
complaint was filed, violators may avoid liability for widespread violations. Accordingly, the Ninth Circuit
vacated the District Court’s order denying class certification, and remanded the case.

Ehren, et al. v. Moon, Inc., 2010 U.S. Dist. LEXIS 133085 (S.D. Fla. Dec. 3, 2010). Plaintiffs, a group of
consumers, brought a class action under the Fair And Accurate Credit Transactions Act (“FACTA”) relative
to Defendant’s alleged violation of the statute in handling credit card transactions. After service of the
complaint, Defendant failed to submit responsive pleadings. Plaintiffs filed a motion for a default judgment
and relief for the class. The Court entered a default judgment against Defendant, but despite imposing
liability against Defendant for failing to answer, the Court refused to certify a class. The Court determined
that a class action was not superior to other methods of adjudicating the controversy. The Court ruled that
class treatment was not superior because: (i) no actual damages were sought, and “the aggregated relief
could be oppressive in consequence and difficult to justify;” (ii) certification could raise “serious
constitutional problems implicating the Defendant’s due process rights;” and (iii) given that FACTA provides
for an award of attorneys’ fees, adequate incentives exist for individual consumers to bring suit. Id. at *5-6.

In Re Aqua Dots Products Liability Litigation, 2010 U.S. Dist. LEXIS 105788 (N.D. Ill. Oct. 4, 2010). In
multi-district litigation, Plaintiffs filed suit in the wake of the recall of Aqua Dots, a popular children’s toy
tainted with the so-called date rape drug GHB. After eleven individual cases had been transferred and
consolidated for pre-trial purposes in the Court, the Lead Plaintiffs proposed to represent fourteen Rule
23(b)(3) classes. Plaintiffs sought damages and injunctive relief against the manufacturer, distributor, and
three major retailers of Aqua Dots. The Court denied Plaintiffs’ motion for class certification. The Court
began its analysis with the superiority requirement, which it found dispositive for all of the proposed
classes. The Court observed that the threshold legal question was whether a Defendant-administered
refund program may be found superior to a class action within the meaning of Rule 23(b)(3), which permits
the Court to certify a class only if it found, among other things, that a class action was superior to other
available methods for fairly and efficiently adjudicating the controversy. The Court focused on the “policy
approach,” which emphasized that the animating purpose of the superiority requirement was to ensure that
the Court’s resources were put to efficient use. Id. at *14. Accordingly, the Court held that it need not
involve itself in judicial methods when a non-judicial alternative – i.e., an out-of-court settlement – may well
remove the need for judicial involvement in the first place. The Court found that where available refunds
afforded class members a comparable, or even better, remedy than they could hope to achieve in litigation,
a class action would merely divert a substantial percentage of the refunds’ aggregate value to the class’
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lawyers. Applying this analysis, the Court first inquired into the bona fides of the purported out-of-court
remedy, since an illusory promise of settlement will not defeat a request for certification. Here, Defendant
offered to refund any tainted toy to any class member who demanded it. The Court noted that it was telling
that not one Lead Plaintiff ever asked Defendant for a refund and that at least 513,869 consumers
managed to procure refunds, all without the assistance of counsel or the Court. Additionally, the Court
found that hundreds of thousands of refund requests had been honored, and there was no evidence that
any legitimate requests had ever been refused. Thus, the fact that the rest of the consumers who
purchased tainted toys had not sought refunds, even though it was widely known that refunds were
available, demonstrated that certification of the proposed classes would merely serve to create lawsuits
where none previously existed. The Court also held that the Lead Plaintiffs were mistaken when they
implicitly suggested that individualized damages inquiries would be necessary to ensure that each class
member received a penny-for-penny refund. The Court instead determined that each class member would
likely receive a uniform estimate of damages and there was no reason to think that this estimate would
diverge substantially from the average value of the refunds already dispensed. The Court found that
Defendant’s refund provided the remedy Plaintiffs purported to provide and nothing that the class could
hope to receive in Court under the guise of compensatory damages or restitution would be superior, or
even comparable, to that remedy since counsel would have to be paid out of the damages award. The
Court also noted that a request for injunctive or declaratory relief did not automatically render a class action
superior to an out-of-court refund program. The Court held that if it did, Plaintiffs could easily fashion a
request for an injunction that would accomplish nothing more than the out-of-court remedy already in place,
thereby turning the superiority requirement into a trivial pleading hurdle. The Court further found that given
the efficacy of the recall and refund programs Defendant had already implemented, it was hard to see what
meaningful relief would be achieved by a restitution order or an injunction ordering Defendant to replace
the recall program with a new one in which consumers could easily participate. The Court further held that
the theoretical availability of punitive damages, which offered a remote possibility of a marginally greater
recovery per class member, was not enough to support a finding of superiority when a putative class action
had nothing else to recommend it. Accordingly, the Court concluded that because Defendant would
provide a refund without needless judicial intervention, lawyer’s fees, or delay, there was no realistic sense
in which putative class members would be better off in contested litigation. The Court therefore declined to
certify any of the proposed classes.

Welch, et al. v. Electra Theodorides-Bustle, et al., 2010 U.S. Dist. LEXIS 123272 (N.D. Fla. Nov. 17,
2010). Plaintiff, a Florida driver, brought an action against Defendants under the Driver’s Privacy
Protection Act, alleging that they unlawfully disclosed personal information for Florida drivers to a private
corporation. The Court granted Plaintiff’s motion to certify a class of Florida drivers whose information was
disclosed. First, the Court found that the class consisted of approximately 31 million drivers, thus, it was
obviously so numerous that the joinder of all its members was impracticable. Second, the Court found that
there were questions of law and fact common to the class. The Court noted that Defendants provided
access to the records of any Florida driver for reasons that did not turn on the identity of any particular
driver. The Court held that whether Defendants’ use of the information was justified was a mixed question
of law and fact susceptible to class-wide proof. Third, the Court found that Plaintiff’s claims were typical of
the claims of the class because Plaintiff’s records were apparently released in the same way and for the
same reasons as those of other class members. Finally, the Court determined that Plaintiff would fairly and
adequately protect the interests of the class because the record contained no evidence of a conflict among
class members. Thus, the Court concluded that the requirements of Rule 23(a) were satisfied. The Court
further found that Plaintiff met the requirement for certification under Rule 23(b)(2). The Court noted that if
Plaintiff’s claim prevailed, he would be entitled to final injunctive relief and corresponding declaratory relief,
which would be appropriate for the class as a whole and if he did not, a declaration to that effect would be
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proper for all class members, and injunctive relief properly would be denied for the class as a whole. The
Court also determined that certification under Rule 23(b)(2) was sufficient to allow the class to seek an
award of statutory damages because Plaintiff alleged no intention to seek actual damages for himself or for
the class. The Court, however, also noted that if, as the case progressed, there was any indication that
one or more class members might have incurred actual damages, the issue of Rule 23(b)(3) certification
could be revisited, or notice and opt-out procedures could be implemented to protect the claims of those
class members with actual damages. Finally, the Court noted that Plaintiff’s attorneys had demonstrated
sufficient experience, knowledge, interest, and resources to fairly and adequately represent the class.
Accordingly, the Court granted class certification.

Editor’s Note: The class certified in Welch – of 31 million individuals – is believed to be the largest class
certified in 2010.

(xi) Communications With Class Members

Velez, et al. v. Novartis Pharmaceuticals Corp., 2010 U.S. Dist. LEXIS 7775 (S.D.N.Y. Jan. 26, 2010).
Plaintiffs, a group of female sales representatives, brought a class action alleging that Defendant engaged
in gender discrimination. Plaintiffs alleged that Defendants engaged in discriminatory conduct related to
pay, promotions, and pregnancy leaves. After certification of Plaintiffs’ class claims and the conclusion of
discovery, Plaintiffs brought a motion for sanctions and to strike Defendant’s intended use of witnesses at
trial on the grounds that defense counsel had allegedly interviewed several purported class members in
violation of Rule 4.2 of the New York Rule of Professional Conduct, which prohibits lawyers from
communicating with a party the lawyers knows to be represented by another lawyer. Plaintiffs contended
that defense counsel contacted members of the class in order to interview them and secure testimony
relative to the upcoming trial. Plaintiffs originally contended that defense counsel contact four class
members in violation of Rule 42, but amended their motion to focus on a contact with one class member
named Michelle Tsai. Id. at *4-5. Defendant asserted that Tsai was not a class member, and that defense
counsel did not need to seek permission from Plaintiffs’ counsel to interview the employee. Tsai had
rotated through various assignments and currently worked as a product director in marketing. Plaintiffs
contended that Tsai’s name was on an earlier class list produced in discovery, but the parties disputed
whether or not such a list was ever sent, although defense counsel conceded that because Tsai had
handled various temporary sales-related assignments, it was possible that her employment records were
included in a database previously provided to Plaintiffs’ counsel for statistical analysis. The Court
determined that as a management trainee whose sole contact with sales was during rotational, temporary
assignments, there was no substantial evidence that Tsai was a member of the class. Id. at *8. The Court
determined, however, that making a finding as to whether or not Tsai was a class member was
unnecessary, because the record demonstrated that defense counsel did not believe she was a class
member when they made contact with Tsai. The Court also referred to the substantial efforts that defense
counsel had made to comply with Rule 4.2 when contacting numerous other class members, and the Court
determined that it had “every reason to believe defense counsel would have followed the same protocol
had they thought Ms. Tsai was a member of the class.” Id. at *9. The Court also concluded that there was
no evidence that if Novartis called Tsai as a witness, it would “taint” the proceeding or cause “serious
prejudice” to Plaintiffs. Id. at *10. On this basis, the Court denied Plaintiffs’ motion for sanctions and to
strike the testimony of Tsai.

(xii) Class Action Arbitration Issues

Dealer Computer Services, Inc. v. Dub Herring Ford, et al., 623 F.3d 348 (6th Cir. 2010). Plaintiffs
brought a class action, which was referred to arbitration. The arbitrator issued a clause construction
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award, finding that the parties’ arbitration agreement did not allow for class-wide arbitration of Plaintiffs’
claims. Subsequently, Plaintiffs brought a petition to vacate the arbitration award, which the District Court
denied. The District Court determined that the arbitration panel’s denial of class certification was not in
manifest disregard of the law. Id. at 350. The Sixth Circuit affirmed. Defendants argued that the case was
not ripe for review. The Sixth Circuit determined that the standard to analyze ripeness involved: (i) the
likelihood that the harm alleged by the party would come to pass; (ii) the hardship to the parties if judicial
relief is denied; and (iii) whether the factual record was sufficiently developed. Id. at 351. The Sixth Circuit
reasoned that as the class was not certified, the potential harm to Defendant involved in defending against
class arbitration would never occur. Plaintiffs argued that the District Court wrongly applied the ripeness
standard, noting that the Supreme Court in Stolt-Nielsen v. Animalfeeds International Corp., 130 S. Ct.
1758 (2010), applied a two-part ripeness standard, which only evaluates the fitness of the issues for judicial
decision and the hardship of withholding judicial consideration. Id. at 355. The Sixth Circuit rejected
Plaintiffs’ argument and found that the test articulated by the Supreme Court in Stolt-Nielsen was not
materially different from its own ripeness standard. The Sixth Circuit reasoned that the two-part ripeness
standard set forth in Stolt-Nielsen was nominally different from the three-factor standard employed by the
District Court, but in practical effect, the distinction is one without a difference. Id. The Sixth Circuit also
noted that the Supreme Court did not grant certiorari in Stolt-Nielsen in order to clarify the law of ripeness,
but rather to decide a class arbitration issue under the Federal Arbitration Act. Id. at 357. Accordingly, the
Sixth Circuit affirmed the District Court’s order denying Plaintiffs’ petition to vacate the arbitration award.

Fensterstock, et al. v. Education Finance Partners, 611 F.3d 124 (2d Cir. 2010). Plaintiff brought a
class action alleging that Defendants engaged in fraudulent and deceptive practices in connection with the
solicitation, consolidation, and servicing of student loans. Plaintiff agreed to a student loan that had
provisions that expressly precluded class actions and class-wide arbitration; the arbitration provisions also
had a severability clause providing that if any portion of the agreement was deemed invalid, the remaining
portions would remain in force. Id. at 140. Defendants brought a motion to compel arbitration. The District
Court denied the motion, holding the arbitration clause of the Private Consolidation Loan Application and
Promissory Note (“Note”) unconscionable under California law because of the class action and class
arbitration waiver provisions. Defendants appealed, and contended that the District Court erred in
concluding that the arbitration clause was unconscionable under California law or, alternatively, in failing to
rule that the arbitration clause was not unconscionable under the Federal Arbitration Act (“FAA”), and that
the FAA preempts California law. Relying on Shroyer v. New Cingular Wireless Services, Inc., 498 F.3d
976, 990 (9th Cir. 2007), the Second Circuit concluded that the class arbitration waiver was
unconscionable and unenforceable under California law according to principles that are applicable to
contracts generally, and that California law was therefore not preempted by the FAA. The Second Circuit
then turned to the standard to determine whether a contract clause was unconscionable under California
law. The Second Circuit observed that in Shroyer, the Ninth Circuit summarized Discover Bank v. Superior
Court, 36 Cal. 4th 148 (2005), and subsequent California appellate decisions and discerned a standard
three-part inquiry in order to determine whether a class action waiver in a consumer contract was
unconscionable. Under this inquiry, the focus is on: (i) whether the agreement is a consumer contract of
adhesion drafted by a party that has superior bargaining power; (ii) whether the agreement occurs in a
setting in which disputes between the contracting parties predictably involve small amounts of damages;
and (iii) whether it is alleged that the party with the superior bargaining power has carried out a scheme to
deliberately cheat large numbers of consumers out of individually small sums of money. The Second
Circuit found that this three-part test was met because the Note that Plaintiff entered into with Defendants
was a standardized consumer contract of adhesion drafted by a party that had superior bargaining power;
the disputes as to the allocation of monthly loan payments between principal and interest predictably
involved small amounts of damages; and it was alleged that Defendants were deliberately carrying out a
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scheme to cheat large numbers of borrowers out of individually small sums of money. Id. at 140. Thus,
the Second Circuit concluded that the District Court properly ruled that the Note’s class action and class
arbitration waiver clauses were unconscionable, and thus severable from the arbitration agreement. Id. at
141. In addition, the Second Circuit held that class-wide arbitration could not be premised on the Note’s
severability provision because the Note’s arbitration clause was not silent but expressly stated that “the
arbitration of claims must proceed on an individual (non-class, non-representative) basis.” Id. at 141.
Thus, the parties plainly did not agree that arbitration may be conducted on a class-wide basis. Under the
Supreme Court’s decision in Stolt-Nielsen v. Animalfeeds International, Inc., 130 S. Ct. 1758 (2010), the
Second Circuit determined that as the unconscionable portion of the arbitration agreement had been
severed, the remaining portion of the agreement did not evidence assent to arbitration on a class-wide
basis. Because the agreement forbidding Plaintiff to pursue his claims on a class-wide basis was
unconscionable under California law, and because the parties did not agree that arbitration could proceed
on a class-wide basis, the Second Circuit affirmed the District Court’s denial of Defendants’ motion to stay
the present action and compel arbitration.

Jock, et al. v. Sterling Jewelers Inc., 2010 U.S. Dist. LEXIS 75064 (S.D.N.Y. July 26, 2010). Plaintiffs, a
group of female retail sales employees, filed a class action alleging that Defendant discriminated against
them based on gender and/or retaliated against them in violation of Title VII and the Equal Pay Act.
Plaintiffs had signed workplace arbitration agreements – known as Sterling’s RESOLVE Program – and as
their claims were covered by the agreements, the Court referred the litigation to the American Arbitration
Association. After the parties selected an arbitrator, they litigated the issue of whether or not the workplace
arbitration agreement allowed for class-wide arbitration. The RESOLVE agreement was silent with respect
to the availability of class-wide arbitration. Plaintiffs argued that class-wide arbitration was appropriate
because there was no clause expressly precluding it; Defendant argued that class-wide arbitration was not
allowed, as RESOLVE contained no assent to such a procedure. Defendant also contended that
RESOLVE did not authorize class arbitration by force of the express, bilateral terms of the workplace
arbitration agreement, and because certain provisions – including requirements that the arbitrator hold a
license to practice law in the state where the dispute arose, that each arbitration had to occur where the
employee worked for Sterling, and that the arbitrator must apply the law where the dispute arose – were
incompatible with class-wide arbitration. Id. at *4-5. On June 1, 2009, the arbitrator issued a clause
construction award acknowledging that there is no mention of class claims in any version of RESOLVE. Id.
at *5-6. Relying on the premise that an arbitration clause silent as to the availability of class arbitration
allowed the arbitrator to permit such arbitration, the arbitrator focused her analysis on whether the parties
had intended to preclude class arbitration. She concluded that the arbitration agreements could not be
construed to prohibit class arbitration, and accordingly determined that class-wide arbitration was
permissible. Defendant filed a motion requesting the Court to vacate the clause construction award, or
alternatively, to stay the arbitration pending the U.S. Supreme Court’s resolution of this issue in Stolt-
Nielsen S.A. v. AnimalFeeds International Corp., a case then pending for argument at the Supreme Court.
Sterling argued that the Federal Arbitration Act (“FAA”) prohibited class arbitration unless expressly
authorized by the underlying arbitration agreements. Id. at *8. On December 28, 2009, the Court denied
Sterling’s motion to vacate in Jock, et al. v. Sterling Jewelers Inc., 677 F. Supp. 2d 661 (S.D.N.Y. 2009),
reasoning that Sterling’s argument contravened the holding of the Second Circuit in Stolt-Nielsen S.A. v.
AnimalFeeds International Corp., 548 F.3d 85 (2d Cir. 2008). Although noting that the U.S. Supreme Court
had since granted certiorari in Stolt-Nielsen, the Court acknowledged that the Second Circuit decision
remained binding at that time. Sterling subsequently appealed that order to the Second Circuit on January
26, 2010. While Sterling’s appeal was pending, on April 27, 2010, the Supreme Court issued its decision in
Stolt-Nielsen S.A. v. AnimalFeeds International Corp., 130 S. Ct. 1758 (2010), holding that arbitrators may
not impose class arbitration upon parties where the underlying arbitration agreement is silent on the issue
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of class arbitration. Pursuant to Rule 62.1, Defendant then sought an indicative ruling asking the Court to
reconsider its earlier decision in light of the Supreme Court’s ruling in Stolt-Nielsen. Sterling contended
that Stolt-Nielsen confirmed that the arbitrator had exceeded her powers by concluding that the arbitration
agreement’s silence on, or mere lack of prohibition against, class arbitration thereby authorized class
arbitration. The Court granted Sterling’s Rule 62.1 motion, indicating that, if jurisdiction were restored, it
would reconsider its earlier denial of Sterling’s motion, and would vacate the arbitrator’s clause
construction award. Applying Stolt-Nielsen, the Court explained that the arbitrator’s construction of
RESOLVE as permitting class arbitration was in excess of her powers and therefore could not be upheld.
Id. at *14. The Court reasoned that the award by its terms did not rest upon a finding that the parties
manifested any affirmative intention to permit class arbitration. Rather, as in Stolt-Nielsen, the arbitrator
started from the premise that an arbitration clause silent on class arbitration may be construed to permit
such arbitration, and devoted her analysis to determining whether there was any indication that the parties
intended to preclude class arbitration, and ultimately concluded that the agreements did not prohibit class
arbitration. The Court held that this approach was “plainly incompatible with Stolt-Nielsen.” Id. at *14. The
Court also rejected Plaintiffs’ alternative contention that the clause construction award should be affirmed if
there was any basis in the record, even one not relied upon by the arbitrator, that would arguably support
the award. The Court concluded that each of these supposed grounds either was not supported by the
record or was directly foreclosed by Stolt-Nielsen.

Editor’s Note: The Jock case is believed to be the first application of Stolt-Nielsen to a workplace
arbitration agreement.

Jones, et al. v. DirecTV, Inc., 381 Fed. Appx. 895 (11th Cir. 2010). Plaintiff, a customer, brought a class
action alleging that DirecTV breached its contract. Plaintiff had signed a customer agreement with
Defendant, which contained an arbitration clause and class action waiver. The agreement provided that
the customer would pay an arbitration initiation fee, and the arbitrator had discretion to allocate attorneys’
fees and expenses. The District Court denied Defendant’s motion to compel Plaintiff to arbitrate her
complaint, and the Eleventh Circuit affirmed. The District Court ruled that the waiver of the right to
represent a class in the agreement was unconscionable based on Dale v. Comcast Corp., 498 F.3d 1216,
1224 (11th Cir. 2007); in Dale, the Eleventh Circuit ruled that a contractual provision waiving a class action
was unconscionable because it undermined a public policy favoring the pursuit of small-value claims in
order to deter companies from misconduct, and it discouraged arbitration by consumers who sought small
judgments, but bore significant costs and would otherwise experience difficulty obtaining legal
representation. The Eleventh Circuit observed that this case was indistinguishable from Dale because
Plaintiff and other subscribers each sought to recover only $200, but they had to weigh whether that small
recovery would off-set their costs of up to $125 for initiating the arbitration, the price of expert witnesses,
and other expenses. The Eleventh Circuit reasoned that Plaintiff and other subscribers would face difficulty
obtaining individual representation because their complaints did not likely entitle them to recovery of
attorneys’ fees and costs. Thus, the Eleventh Circuit concluded that the waiver of a class action in the
arbitration agreement was unconscionable because the costs of arbitration would significantly deter Plaintiff
from pursuing her complaint against DirecTV.

Omstead, et al. v. Dell, Inc., 594 F.3d 1081 (9th Cir. 2010). Plaintiffs, a group of on-line purchasers of
notebook computers manufactured by Defendant, brought a class action alleging that Defendant designed,
manufactured, and sold defective notebook computers. Defendant moved to stay the proceedings and
compel individual arbitration based on an arbitration provision in the written agreement, which included a
class action waiver. The District Court granted the motion. Plaintiffs refused to comply with the arbitration
order, and the District Court dismissed the action for failure to prosecute. Plaintiffs appealed the dismissal
and the arbitration order, and the Ninth Circuit reversed the order and remanded the case. With respect to
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the dismissal, the Ninth Circuit found that the District Court had abused its discretion by failing to weigh the
factors set out in Rule 41(b) before dismissing a case for non-compliance with an order. Particularly, the
Ninth Circuit reasoned that Plaintiffs did not cause any unreasonable delay while seeking reconsideration,
placed no unwarranted stress on the District Court’s docket, and did not prejudice Defendant in any way.
Further, the public’s interest in a resolution on the merits weighed strongly in Plaintiffs’ favor, and less
drastic and more appropriate alternatives were available. Accordingly, the Ninth Circuit construed the Rule
41(b) dismissal as a Rule 41(a)(2) voluntary dismissal with prejudice. The Ninth Circuit also addressed the
issue of whether the case should have been ordered to arbitration. Relying on California law, the Ninth
Circuit found that the class action waiver was unconscionable because it was part of a consumer contract
where the disputes between the parties involved a small amount of damages, and it was alleged that the
party with superior bargaining power was involved in a scheme to cheat its costumers out of money. The
Ninth Circuit also determined that the class action waiver could not be severed from the remainder of the
arbitration provision because the class action waiver was central to the arbitration provision. Accordingly,
the Ninth Circuit reversed the District Court’s order granting Defendant’s motion to stay and compelling
arbitration.

Reid, et al. v. SuperShuttle International, Inc., 2010 U.S. Dist. LEXIS 26831 (E.D.N.Y. Mar. 22, 2010).
Plaintiffs brought a putative class action against Defendants alleging violations of the New York State
Labor Law, the Fair Labor Standards Act (“FLSA”), the Employment Retirement Income Security Act of
1974 (“ERISA”), and common law. Defendants provide airport transportation service to customers
throughout the United States. Plaintiffs drove the vehicles transporting Defendants’ customers pursuant to
SuperShuttle Unit Franchise Agreements (“UFAs”) executed with Defendants. Ten named Plaintiffs signed
UFAs on or before December 2, 2002 (“pre-2002 Plaintiffs”). In addition, five named Plaintiffs signed UFAs
containing an arbitration clause (“post-2005 Plaintiffs”). Id. at *2. Defendants moved to compel arbitration
of the claims brought by the post-2005 Plaintiffs. Specifically, Defendants relied upon the arbitration
clauses in the five post-2005 UFAs. Id. at *4. Plaintiffs did not dispute that the five UFAs contained both
an agreement to arbitrate certain claims and an agreement that certain proceedings shall be resolved on
an individual rather than a collective basis (the “class action waiver”). Instead, Plaintiffs argued that the
class action waiver was unenforceable under In Re American Express Merchants’ Litigation, 554 F.3d 300
(2d Cir. 2009), which held that when a party seeks to invalidate an arbitration agreement on the ground that
arbitration would be prohibitively expensive, that party bears the burden of showing that likelihood of
incurring such costs. Plaintiffs argued that their case was indistinguishable from In Re American Express.
The Court rejected Plaintiffs’ argument and found that In Re American Express was not applicable, given
that Plaintiffs did not show that the amount-in-controversy or expense of litigation effectively precluded
individual actions. The Court noted that Plaintiffs’ claims were insufficient insofar as they referred to the
cost of litigating the claims, that Plaintiffs’ counsel has specific experience prosecuting driver
misclassification actions, and that Plaintiffs’ counsel had spent in excess of $1 million in time and expenses
to date in the action. Id. at *6. The Court reasoned that Plaintiffs’ assertions, even if credited, shed little
light on the cost of an individual claim. Id. at *7. The Court further held that Plaintiffs’ assertions regarding
potential recovery were also unavailing. The Court noted that Plaintiffs’ potential recovery far outstriped
the estimated recovery of the individual Plaintiffs in In Re American Express. Id. at *8. Therefore, the
Court held that Plaintiffs failed to successfully allege, much less establish, that individual litigation of the
claims at issue would be cost-prohibitive. Plaintiffs also argued that the arbitration provision should be
rejected as unconscionable under § 2 of the Federal Arbitration Act (“FAA”). Id. at *10. The Court held that
a determination of unconscionability requires a showing that the contract was both procedurally and
substantively unconscionable when made. Id. Plaintiffs argued that the arbitration clause was procedurally
unconscionable because they were required to sign the UFA as a condition of their employment on a take-
it-or-leave-it basis, the UFA could be changed unilaterally by Defendants at any time, and as Plaintiffs were
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“much less sophisticated” than Defendants. Id. at *11. Plaintiffs also asserted that the clause was
substantively unconscionable because there is no rational economic self-interest served by individual
drivers prosecuting their claims in arbitration due to the high costs and expenses. Id. Even though the
Court doubted Plaintiffs’ procedurally unconscionable argument, the Court did not reach the issue, as it
determined Plaintiffs failed to demonstrate substantive unconscionability. The Court reasoned that based
on Plaintiffs’ cost figures, the arbitration clause would only discourage the arbitration of frivolous claims,
and was therefore not substantively unconscionable. Id. at *11-12. Accordingly, the Court granted
Defendants’ motion to compel arbitration of the claims brought by the post-2005 Plaintiffs, held that the
class action waiver was enforceable, and rule that the arbitration of individual claims was not
unconscionable.

Stolt-Nielsen, S.A., et al. v. AnimalFeeds International Corp., 130 S. Ct. 1758 (2010). Two
sophisticated commercial parties agreed to an international maritime contract that contained an arbitration
clause. The contracts were silent as to whether arbitration was permissible on behalf of a class. Plaintiffs
brought an antitrust class action accusing Defendant of illegal price fixing, which was submitted to
arbitration. At the first stage of the arbitration, the parties stipulated that their agreement was silent on the
issue of class-wide arbitration, and submitted that issue to the arbitration panel for making a clause
construction award. Plaintiffs argued that as the agreement did not expressly preclude class-wide
arbitration, the panel should interpret the clause to allow for class-wide arbitration. Defendant contended
that absent a clause authorizing class-wide arbitration, the panel should not construe the clause as
Plaintiffs desired. The panel of arbitrators decided that the arbitration clause allowed for class-wide
arbitration. On review under the Federal Arbitration Act (“FAA”), the District Court vacated the clause
construction award on the ground that it was made in “manifest disregard” of the law. On appeal, the
Second Circuit reversed. On further appeal, the U.S. Supreme Court held that imposing class arbitration
on parties who have not agreed to authorize class arbitration in their arbitration agreement is inconsistent
with the FAA. The Supreme Court ruled that the arbitrators exceeded their powers by imposing their own
policy choice favoring class-wide arbitration instead of identifying and applying a rule of decision derived
from the FAA or from maritime or New York law. The Supreme Court determined that imposing class
arbitration – when the arbitration agreement was silent on this issue – violated the FAA. The Supreme
Court opined that arbitration “is a matter of consent, not coercion,” that “private agreements to arbitrate are
enforced according to their terms,” and that parties are “generally free to structure their arbitration
agreements as they see fit.” Id. at 1775. Having concluded that the arbitration panel exceeded its powers,
the Supreme Court observed that pursuant to § 10(B) of the FAA, it could either remand the case to the
panel or decide the issue itself. Explaining that there “could be only one possible outcome on the facts,”
the Supreme Court ruled that under the FAA, an arbitrator cannot compel a party to submit to class
arbitration absent a contractual basis – which did not exist in this case – for concluding that the party
agreed to do so. Id. at 1782. As there was no agreement to submit disputes to class arbitration, the
Supreme Court found that the matter could not be adjudicated in a class-wide arbitration.

Wince, et al. v. Easterbrooke Cellular Corp., et al., 681 F. Supp. 2d 679 (N.D. W. Va. 2010). Plaintiffs,
a group of cell phone/wireless phone users, filed a putative class action against Defendants alleging
breach of contract and a violation of the West Virginia Consumer Credit and Protection Act. Defendants
removed the action, and filed a motion to compel arbitration under the Federal Arbitration Act (“FAA”),
9 U.S.C. § 1, et seq. The Court granted the motion and found the arbitration clause valid. The Court
determined that the class action restriction in the arbitration clause was valid pursuant to applicable state
and federal laws. The Court noted that a determination of unconscionability requires “gross inadequacy in
bargaining power” and “terms unreasonably favorable to the stronger party.” Id. at 683. The Court
reasoned that each putative class member had incentives to bring a claim pursuant to the arbitration
clause. Defendants had committed to pay, with limited exceptions, all costs of arbitration whether a
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customer won or lost. If a customer prevailed, he or she could obtain the same remedies that were
available in Court. If the arbitrator awarded the customer an amount greater than Defendants’ last
settlement offer, Defendants were obligated to pay $10,000 plus double attorneys’ fees. The Court held
that in light of these incentives, the class action restriction could not be deemed unfair under West Virginia
law. The Court observed that the FAA allowed for clauses to force Plaintiffs’ waiver of the right to pursue
class action relief. The Court held that invalidating all waivers of the right to pursue a class action would be
contrary to the objectives of the FAA. Thus, the Court concluded that there was no merit to Plaintiffs’ claim
that the arbitration clause was unconscionable. Accordingly, the Court granted Defendants’ motion to
compel arbitration.

(xiii) Trial Procedures In Class Actions

Velez, et al. v. Novartis Pharmaceuticals Corp., Case No. 04-CV-9194 (S.D.N.Y. Mar. 31, 2010).
Plaintiffs, a group of female sales representatives, brought a class action alleging that Defendant engaged
in gender discrimination. Plaintiffs alleged that Defendants engaged in discriminatory conduct related to
pay, promotions, and pregnancy leaves. After certification of Plaintiffs’ class and the setting of the matter
for trial, the Court entered an order concerning trial procedures. The Court determined that the issues of
disparate treatment for pattern or practice discrimination, compensatory damages for the named Plaintiffs,
and punitive damages for the class as a whole would be presented to the jury. Id. at 1. The Court further
determined that if the jury concluded that Defendant is liable for disparate treatment discrimination, it would
be directed to answer yes or no to the question regarding the propriety of an award of punitive damages for
the entire class. The Court held that evidence relating to Defendant’s financial condition would be
submitted to the jury only if it answered yes to the question regarding an award of potential punitive
damages. Id. In terms of Plaintiffs’ disparate impact theory, the Court indicated that all evidence relating to
Defendant’s potential liability under either disparate treatment or disparate impact theories will be
presented to the jury during the trial, and the Court would await the jury’s ruling on disparate treatment
before ruling on Plaintiffs’ disparate impact claim. At the same time, the Court directed that evidence
relating to class-wide front pay and back pay awards would not be presented to the jury, but rather would
be presented to the Court while the jury deliberated over the disparate treatment claim. The Court further
ruled that any individual compensatory damages claim would be referred for additional hearings following a
period for notice to the class and an opportunity for individual class members to opt-out. Id. at 2.

Editor’s Note: The jury in Velez returned a verdict of $253.4 million on May 19, 2010, following a 7-week
trial. The components of the verdict included $250 million for punitive damages to the class, and $3.4
million in compensatory damages for the 12 named Plaintiffs.

(xiv) Litigation Over Class Action Consent Decrees

Bridgeport Guardians, Inc. v. Delmonte, et al., 602 F.3d 469 (2d Cir. 2010). Plaintiffs, a group of
African-American police officers, filed a class action in 1978 alleging racial discrimination in the Police
Department of Bridgeport, Connecticut. In 1982 the District Court found evidence of extensive
discrimination, and the District Court issued a remedy order introducing new and non-discriminatory
procedures. In July 2008, Defendants moved, pursuant to Rule 60(b), to vacate the remedy order on the
grounds that changed circumstances rendered the order unnecessary. The parties submitted a joint
proposed order modifying the remedy order, which the District Court adopted in the form of an interim
modification order (“IM Order”). The IM Order required Defendants to evaluate all promotional and entry-
level hiring examinations to document whether their results evidenced a disparate impact on minority
candidates. The IM Order additionally required Defendants to take steps to mitigate any of the procedures’
disparate impact on minority candidates by utilizing race-neutral measures. In August 2008, eight white
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and Hispanic police officers filed a motion to intervene, arguing that the IM Order would allow Defendants
to adopt race-conscious promotional and hiring practices, and to alter the scoring of civil-service
examinations based on candidates’ race or ethnicity in violation of Title VII and the Fourteenth Amendment.
In November of 2008, a white job applicant filed a second motion to intervene in the suit, challenging the
provisions of the IM Order that required Defendants to identify and reduce disparate impact resulting from
hiring decisions. The District Court rejected both motions, and reasoned that the officers’ concerns about
future promotions were too speculative to constitute a “claimed interest” supporting intervention. Id. at 472.
Additionally, the District Court stated that the applicant’s claims were also speculative. On appeal, the
Second Circuit reversed the order. The Second Circuit noted that under Rule 24(a)(2), any party can
intervene if they have an interest in the subject matter of the action, and such an interest cannot be
protected without adequate representation. For an interest to be cognizable by Rule 24(a)(2), it must be
direct, substantial, and legally protectable. The movants, all of whom were current Bridgeport police
officers, argued that they had protectable interests in the IM Order because they had future promotional
opportunities to the detective positions, and these interests would be impaired if Defendants favored
minority applicants in promoting officers. They relied for support upon Brennan v. New York Defendants
Board of Education, 260 F.3d 123, 130 (2d Cir. 2001); in Brennan, white male employees sought to
intervene on the ground that the proposed settlement agreement affected their seniority rights. Their
motion to intervene was denied because they had presumptively obtained their employment status as a
result of discrimination, and thus they had no property right in that status, and any adverse effect of the
agreement was remote and speculative. The Second Circuit reversed and observed that the interest of the
interveners was cognizable under Rule 24(a)(2) because the agreement could potentially cause their
displacement, and that the effects of a loss of seniority rights should not be regarded as too speculative to
justify intervention. In the present case, the Second Circuit found that the movants’ interest was similar to
the interest advanced in Brennan. As in Brennan, movants were white and Hispanic male employees who
claimed that the settlement agreement in an employment discrimination class action violated their rights.
Regarding the applicant, the Second Circuit found that Brennan was instructive because interests of the
future job applicants in the suit were unrepresented. Furthermore, the Second Circuit determined that the
applicant had standing to intervene because he claimed that the IM Order would prevent him from
competing with minority applicants on an equal footing. Accordingly, the Second Circuit directed the
District Court to permit the movants to intervene in this action and re-consider its IM Order.

Finch, et al. v. Peterson, 622 F.3d 725 (7th Cir. 2010). Plaintiffs, a group of white police lieutenants,
brought an action against the City of Indianapolis, its law enforcement Merit Board, and seven city officials
alleging reverse discrimination under Title VII of the Civil Rights Act of 1964. Plaintiffs alleged that they
were passed over for promotion to the rank of captain despite ranking higher on the promotion eligibility list
than three African-American lieutenants who were promoted ahead of them. The individual Defendants
moved for judgment on the pleadings, claiming that a 1978 consent decree, entered into by the
Indianapolis Police Department and the United States Department of Justice (“DOJ”), conferred qualified
immunity from suit on the city officials who were involved in making the challenged promotions because in
consent decree effectively mandated the promotion decisions at issue. While denying Defendants’ motion,
the Magistrate Judge noted that although the consent decree had set recruitment and hiring goals for
African-American officers, it did not require the Police Department to make promotions based on race
because it specifically stated that promotions should be based upon relevant standards and criteria applied
without regard to race or color. On appeal, Defendants cited Martinez v. City of St. Louis, 539 F.3d 857
(8th Cir. 2008), which held that employment decisions in accordance with a consent decree could not be a
basis of an unlawful discrimination action seeking damages. Defendants argued that they were entitled to
qualified immunity because their actions were compelled by the 1978 consent decree. The Seventh Circuit
found Defendants’ arguments based on a faulty factual premise, i.e., that the consent decree required the
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use of race as a criterion for promotion within the Police Department. The Seventh Circuit noted that the
1978 consent decree was a comprehensive agreement designed to remedy unlawful racial discrimination
and correct under-representation and under-utilization of African-Americans in the Police Department. The
Seventh Circuit also noted that although some of the consent decree’s provisions permitted Defendants to
take race into account for certain employment decisions, the consent decree was quite clear that race shall
have no place in the promotions process. Defendants referred to a section in the consent decree which
stated the long-range goal of increasing the African-American composition of the Police and Fire
Departments and a section which provided that remedial actions and practices required by the terms or
permitted to effectuate and carry out the purposes of the consent decree should not be deemed
discriminatory, and argued that the two sections, when read together, required or at least authorized the
adjustment of the eligibility list on the basis of race in order to guarantee that a reasonably representative
number of African-Americans were promoted to captain. The Seventh Circuit opined that Defendants’
argument ran headlong into the consent decree’s explicit prohibition of using race in making promotion
decisions. Defendants also argued that the consent decree would be rendered internally inconsistent if the
prohibition on using race as a promotion criterion was read as an absolute bar against any race-based
decision-making in the promotions context. The Seventh Circuit found Defendants’ argument
unconvincing, as the framework of the consent decree was quite logical and there were no inconsistencies
in the language of various provisions. The Seventh Circuit noted that the consent decree required
reasonable representation of African-Americans in the pool of applicants for various positions. The
consent decree also prohibited the Police Department from using race as a factor when handing out job
assignments, so that African-American officers were not routinely excluded from work assignments that
likely lead to promotion. The consent decree further required Defendants to adopt racially neutral
promotion selection devices, and barred any promotional screening tool that had an adverse effect on
African-Americans if it was not shown to be properly validated in accordance with applicable federal
guidelines. The Seventh Circuit determined that if Defendants were permitted to adjust the results of any
promotional test to benefit African-American officers, then the section of the consent degree prohibiting
“race-norming” in promotions would be of little use because the results of any offending test could simply
be manipulated after the fact in order to produce the desired outcome. Id. at 730. The Seventh Circuit
therefore affirmed the Magistrate Judge’s holding that the consent decree did not require the use of race as
a factor in making promotion decisions and held that Defendants were not entitled to qualified immunity
from suit.

Vivenzio, et al. v. City Of Syracuse, 611 F.3d 98 (2d Cir. 2010). Plaintiffs, a group of Caucasian
applicants for positions in the Syracuse Fire Department (“SFD”), brought an action against Defendant
alleging violations of the equal protection clause of the Fourteenth Amendment, Title VII of the Civil Rights
Act of 1964, and the New York State Human Rights Law, N.Y. Exec. Law § 290. Plaintiffs alleged that
Defendant denied their employment applications in 2004 and 2005, despite scoring higher than African-
Americans on the civil service examination. The parties filed cross-motions for summary judgment. The
District Court granted summary judgment to Defendant, stating that Defendant was permitted to take race
into account under a 1980 consent decree designed to have the percentage of Defendant’s firefighters who
were African-American approximate the percentage of African-Americans in the city’s labor pool. On
Plaintiffs’ appeal, the Second Circuit held that Defendant’s continued reliance on the consent decree was
not justified and vacated the judgment of the District Court. Plaintiffs contended that the consent decree
was no longer narrowly tailored to meet its goals and had expired or was deemed to have expired because
its goals had been met prior to 2004. Defendant argued that its reliance on the consent decree for its hiring
decisions was legitimate because the goals of the consent decree had not been achieved. Thus, the issue
before the Second Circuit was whether Defendant’s reliance on the consent decree in 2004 and 2005
constituted a legitimate, non-discriminatory reason for rejecting Plaintiffs’ applications. The Second Circuit
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stated that Defendant had both the burden of production with respect to its contention that its employment
decision was based on a legitimate, non-discriminatory reason, and, as the party moving for summary
judgment, the burden of showing that there was no genuine issue of material fact to be tried. The Second
Circuit observed that given the long-term goal of the consent decree of having African-American
employees in the SFD approximate African-American representation within the labor force of the city, the
racial makeup of the Defendant’s labor pool was a material ingredient in the issue of whether Defendant’s
hiring practices could be justified by its reliance on the consent decree. The Second Circuit found it
significant that Defendant had not offered any evidence as to the percentage of African-Americans in its
labor pool. The Second Circuit determined that the District Court’s reliance on the percentage of African-
Americans in the city’s overall population – of 25.3%, as an indication that having African-Americans as
16.58% of SFD’s workforce meant that the long-term goals of the consent decree had not been met – was
erroneous because the District Court found no evidence that all African-Americans in the city’s overall
population were members of the labor force. The Second Circuit concluded that Defendant’s claim of
reliance on the consent decree was inadequate and denied Defendant’s motion for summary judgment.
The Second Circuit determined that Plaintiffs were not entitled to summary judgment either because they
presented no evidence as to the racial makeup of the Defendant’s labor force in 2004 and 2005.
Accordingly, the Second Circuit remanded the matter to the District Court, and ordered that it resolve the
issues of the racial makeup of the Defendant’s labor force in 2004 and 2005, and whether the goals of the
consent decree had been met.

(xv) Workplace Antitrust Class Actions

California ex rel. Brown v. Safeway, Inc., et al., 615 F.3d 1171 (9th Cir. 2010). The State of California
brought an enforcement action alleging that Defendants engaged in an unlawful combination and
conspiracy in restraint of interstate trade by entering into the profit sharing agreement (“PSA”) in violation of
the Sherman Act. The three largest supermarket chains along with another supermarket chain in Southern
California had a collective bargaining agreement (“CBA”) with various unions affiliated with the United Food
and Commercial Workers (“UFCW”) that was set to expire in October 2003. Anticipating that the unions
would use whipsaw tactics – where unions strike or picket only one employer in a multi-employer
bargaining unit – the supermarkets entered into a mutual strike assistance agreement (“MSAA”). In the
MSAA they agreed that they would lock out their union employees within 48 hours of a strike against any
one of more of them. More significantly, in what Defendants termed as the “revenue sharing provision,” the
MSAA provided for the sharing of profits during the strike, regardless of its length. Id. at 1175. According
to this provision, in the event of a lockout or a strike, any chain that earned revenues above its historical
share of the combined revenues of all four chains would redistribute 15% of those surplus revenues among
the other chains according to a fixed formula. In October of 2003, when the unions struck one of the
chains, two of the other chains locked out their union employees the next day, although one of them
reopened later in the strike. The chains that were operating paid the other chains approximately $146
million pursuant to the PSA. In this action, California sought a declaratory judgment that the PSA violated
§ 1 of Sherman Act. Defendants contended that the non-statutory labor exemption applied, and the District
Court bifurcated the case to allow Defendants to seek a ruling as to its applicability. Ultimately, the District
Court denied Defendants’ summary judgment motion based on their non-statutory labor exemption
contention. The District Court also denied California’s summary judgment motion seeking a ruling that the
PSA was either a per se violation of § 1 or was unlawful under the abbreviated rule-of-reason antitrust
analysis. On both parties’ appeal, the Ninth Circuit reversed the denial of summary judgment to California
and remanded the case. The Ninth Circuit opined that two methods of identifying § 1 violations are
available in circumstances in which such violations are discernible without a full rule of reason analysis: per
se review and “quick look” review. Id. at 1178. Under the per se analysis, the focus of the inquiry is on
accumulated data from prior decisions. An agreement may be declared unlawful with no further analysis,
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simply by virtue of its being of a type that case law authority has previously determined to have manifestly
anti-competitive effects, and no redeeming value. Under the quick look approach, an arrangement violates
§ 1 when an observer with even a rudimentary understanding of economics could conclude that the
arrangements in questions would have an anti-competitive effect on customers and markets. California
contended that Defendants violated § 1 under both the per se as well as the quick look review. California
contended that the PSA was identical to those profit pooling and sharing schemes that the U.S. Supreme
Court had found to be per se violations. The Ninth Circuit disagreed, finding that while the profit sharing
agreements in previous cases were to last for decades or permanently, the PSA in this case was
scheduled to last only for the period of the labor dispute plus two additional weeks. Unlike chains in most
of the prior profit sharing cases, which were the only chains of their kind operating in the relevant market,
Defendants were not the only supermarkets in the affected area. Because case law authority had not
previously considered arrangements such as the PSA, the Ninth Circuit declined to apply per se analysis.
In its quick-look analysis, the Ninth Circuit found that Defendants entered into an agreement under which
they shared profits with one another according to their historic shares in the market. The Ninth Circuit
remarked that in an ordinary period, where no profit arrangement was in effect, Defendants competed with
one another and with a fragmented set of other grocers for customers and sales, the primary competition
being among Defendants. When an arrangement redistributes all profits on current sales among a group
of competitors according to predetermined ration, there remains no reason for individual firms within the
group to compete with one another for those sales. Defendants contended that there was an incentive to
compete with one another for customers during the profit sharing period, pointing to the indefinite duration
of the agreement and to the possibility that customers who were won or retained through competition
during that period would remain as customers after the agreement ended. The Ninth Circuit remarked that
viewing matters most favorably to Defendants, the anti-competitive effects resulting from an agreement of
limited, if indefinite, duration might be diminished to some degree but would certainly not be eliminated.
The Ninth Circuit found that there was a great likelihood of anti-competitive effects that could be
ascertained by examining the agreement. Defendants contended that California lacked empirical evidence
to demonstrate the effects of the agreement in practice. The Ninth Circuit remarked that because there
was a great likelihood of anti-competitive effects that could be ascertained easily, the burden was on
Defendants to show empirical evidence of pro-competitive effects. Defendants contended that the pro-
competitive benefit of their agreement was that it increased their chances of winning labor disputes and
reducing the wages and benefits they would be required to pay to their employees, which in turn would
increase their ability to lower prices and compete more effectively with other companies. The Ninth Circuit
rejected this argument, finding that labor laws and policies were designed to protect the rights and interests
of working persons. Therefore, reducing workers’ wages and benefits was hardly an objective that would
justify a violation of antitrust laws or a benefit so substantial to the public as to overcome the deleterious
consequences of anti-competitive conduct. Accordingly, the Ninth Circuit concluded that Defendants failed
to demonstrate that their agreement generated pro-competitive effects. Defendants, however, contended
that because their agreement was entered into in anticipation of a labor dispute, and constituted a part of
their method of dealing with such a dispute, it was excused from application of the antitrust law by virtue of
the non-statutory labor exemption. The Ninth Circuit determined that the Clayton and Norris-LaGuardia
Acts explicitly immunized only arrangements and agreements among employees, and did not extend to
protection to those involving both unions and employers. However, not every restraint on competition that
employers and employees might impose through the collective bargaining process was immune from
antitrust review. The Ninth Circuit found that if Defendants’ PSA were exempted, then Defendants’
conduct, which restrained competition and harmed consumers, would go completely unregulated. The
Ninth Circuit further found that the determination that Defendants’ agreement was unlawful did not require
the Ninth Circuit to answer any fundamental labor law questions that were traditionally within the purview of
the NLRB. The Ninth Circuit thus held that the PSA of the MSAA was not immunized from antitrust review
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by the non-statutory labor exemption. Consequently the Ninth Circuit affirmed the District Court’s decision
to deny Defendants’ motion for summary judgment but reversed the District Court’s denial of Plaintiff’s
motion for summary judgment and remanded to the District Court for an entry of judgment in favor of
Plaintiff.

(xvi) Class Definitions Under Rule 23

Benefield, et al. v. International Paper Co., 2010 U.S. Dist. LEXIS 111936 (M.D. Ala. Oct. 20, 2010). In
this putative class action, Plaintiffs asserted state law claims for trespass, public nuisance, private
nuisance, negligence, wantonness, abnormally dangerous activity, and fraud against Defendant for
allegedly contaminating property with pollutants emitted from Defendant’s paper manufacturing facility (the
“Facility”). Plaintiffs moved for class certification. Plaintiffs proposed a class including all persons who
owned real property located in whole, or in part, within two miles of the outer boundary of the Facility.
Defendant argued that Plaintiffs’ proposed class definition was defective. The Court agreed, and denied
Plaintiffs’ motion for class certification. The Court noted that property owners within the defined
geographical boundaries had to do more than merely identify the boundaries to know whether they were
within the class. The Court stated that property owners had to own contaminated property, and suffer a
decrease in property value in a specified amount to be a class member. Therefore merely knowing that
they lived within the specified geographical boundaries would not tell the property owners, or the Court,
who might be included in the class. Plaintiffs argued that their expert’s opinion showed that all of the
property within the geographic boundary had been contaminated. The Court, however, noted that
Plaintiffs’ expert testimony only established that all of the members of the community surrounding the
Facility had been exposed to chemicals, but it did not offer an opinion that all of the property was
contaminated. The Court stated that property owners’ testimonies demonstrated damages suffered due to
contamination, but it was possible the contamination was from other sources. The Court thus opined that
merely because a residential property owner within the class area had corrosion on his or her property did
not necessarily mean they could be included in the class. The Court held that there was no evidence that
could indicate which properties had suffered a diminished values due to the alleged contamination. The
Court stated that determining which property owners met the requirement would require additional
evidence and factual findings before class members could be identified. The Court therefore concluded
that it was not administratively feasible for the Court to determine whether a particular individual met the
class definition.

(xvii) Class Actions Involving Public Sector Employees

Aldridge, et al. v. City Of Memphis, 2010 U.S. App. LEXIS 25642 (6th Cir. Dec. 14, 2010). Plaintiffs, a
group of former police captains, brought an action alleging that Defendants – the City of Memphis and its
Police Department’s Director, Mike Godwin – violated the due process clause, equal protection clause,
Title VII of the Civil Rights Act, the ADEA, and the Tennessee Human Rights Act (“THRA”) by abolishing
the rank of captain, and demoting all then-captains to their former ranks. According to § 67 of the City’s
Charter, any officer completing 30 years of service was automatically promoted to captain. Upon becoming
new Director, Godwin found that although captains were paid the same salary as majors, the majority of
captains were performing tasks typical of lower-ranked and lower-paid officers. Godwin determined that
the captain rank was inefficient and operationally unnecessary, eliminated the captain rank, and demoted
the captains to the rank and salary they held prior to their automatic promotion. The District Court granted
Defendants’ motion for summary judgment. Upon appeal, the Sixth Circuit affirmed. The Sixth Circuit held
that demotion without a prior hearing did not violate due process because they did not have a protected
property interest. While Plaintiffs asserted that § 67 of the Charter created a property interest in their
continued employment as captains, the Sixth Circuit noted that the Tennessee case law authority had
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repeatedly held that § 67 of the Charter provided no guarantee of employment beyond the automatic
promotion and did not require the City to continue employment of Plaintiffs for any length of time. Plaintiffs
also argued that the abolition of the captain rank violated a property interest secured by § 246 of the
Charter, which provided that the City may terminate, suspend, or demote an employee for “just cause.” Id.
at *15. The Sixth Circuit noted that § 246 was found under the Article 34 of the City Charter, which creates
and empowers the City’s Civil Service Commission (“Commission”) and it implied that its “just cause”
language must be interpreted in light of the purpose and jurisdiction of the Commission, which was to
review disciplinary actions. Id. at *15-16. The Sixth Circuit thus agreed with the District Court that § 246
was simply inapplicable to terminations or demotions for other-than-disciplinary reasons. Plaintiffs further
argued that the City’s course of conduct – specifically, the past practice of allowing all captains to retain
that rank until they chose to retire, were promoted, or were terminated for cause – gave rise to a property
interest in the form of an implied contract of continued employment. While noting that in Perry v.
Sindermann, 408 U.S. 593 (1972), the Supreme Court had recognized that a property interest in continued
employment could be created by agreements implied from the employer’s words and conduct in the light of
the surrounding circumstances, the Sixth Circuit held that no such mutual understanding to life tenure
existed in the present action. The Sixth Circuit also noted that over twenty years ago, the City had
eliminated the tenured captain rank in its Fire Department, which was governed by the same Charter
provision, and outright terminated all but one of the officers holding that rank. The Sixth Circuit thus
concluded that no implied contract existed under Tennessee law, and thus, there was no property interest
protected by the due process clause. The Sixth Circuit also held that Plaintiffs could not establish that
elimination of the captain rank constituted race and sex discrimination. Defendants submitted that the
captain rank was eliminated because it was not operationally necessary and superfluous, i.e., captains
drew salaries out of proportion to the job duties that they actually performed. Although there was no study
that concluded that the captain rank caused any inefficiency in police operations or showed how abolishing
the rank could produce any savings for the City, the Sixth Circuit held that such absence did not provide
sufficient evidence from which a jury could infer that Defendants discriminated against the captains on the
basis of race or sex. Because the unnecessary expense of the captains’ salaries was always an issue, the
Sixth Circuit found that the City had consistently justified the changes on the grounds of efficiency. The
Sixth Circuit further found that the District Court properly dismissed Plaintiffs’ disparate treatment age
discrimination claim. Plaintiffs argued that Defendants had admitted that every employee holding the
Captain rank had to be over age 40 by virtue of the 30-year service requirement. The Sixth Circuit,
however, noted that Plaintiffs’ argument was not direct evidence of intent to discriminate based on age. In
addition, Plaintiffs did not show that Defendants’ asserted rationale was a pretext for discrimination. The
Sixth Circuit further noted that, even assuming that Plaintiffs could establish a prima facie case of disparate
impact under the ADEA, Plaintiffs’ disparate impact age discrimination claim could not prevail because
Defendants had adduced evidence showing that their employment actions were based on the inefficiency
of paying the captains more than patrol officers, sergeants, or lieutenants to perform the very same duties
those lower-ranked officers performed. The Sixth Circuit also held that Plaintiffs’ equal protection clause
challenge failed. Plaintiffs argued that Defendants’ decision to single out the captains for demotion was
“wholly arbitrary and irrational.” Id. at *34. The Sixth Circuit first questioned whether Plaintiffs could assert
a residual equal protection claim at all because the class-of-one theory of equal protection does not apply
in the public employment context, as held in Engquist v. Oregon Department of Agriculture, 553 U.S. 591
(2008). In addition, the Sixth Circuit noted that Plaintiffs were not similarly-situated to probationary police
officers, who like captains, received salary increases for completing a specified length of service because
probationary police officers were entry-level, non-civil-service employees. Finally, Plaintiffs asserted
tortious interference against Godwin alleging that Godwin, in his individual capacity, intended to and
caused the breach of the contract and/or business relationship between the City and Plaintiffs in violation of
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Tennessee law. The Sixth Circuit held that, despite the evidence of Godwin’s remarks toward the captains,
Godwin was immune from personal liability for inducing Plaintiffs’ demotions.

Brotherhood Of Locomotive Engineers And Trainmen, et al. v. Southern California Regional Rail
Authority, 2010 U.S. Dist. LEXIS 86182 (C.D. Cal. June 30, 2010). A locomotive engineer and his union,
brought a class action seeking declaratory relief alleging that Defendant, the owner of rail system,
implemented a new policy without bargaining with the union, and installed a video recorder system
(“LDVR”) in locomotive cabs to deter engineers from violating rules while on duty, in alleged violation of
substantive and procedural due process rights under the Fourteenth Amendment. Plaintiffs additionally
asserted that Federal Railroad Administration (“FRA”) regulations preempted the LDVR and the new policy.
Defendant moved for summary judgment, which the Court granted. The Court observed that Plaintiffs failed
to allege that the policy was applied in an unconstitutional manner; rather, they alleged that the policy, on
its face, deprived them of their constitutionally protected right to procedural and substantive due process.
Plaintiffs argued that the policy inherently deprived locomotive engineers’ property without notice or an
opportunity for hearing. Specifically, Plaintiffs claimed that the policy allowed disciplinary action for any
incident, and was defined in an overly broad manner. The Court found that the policy did not indicate that
Defendant would terminate or otherwise discipline Plaintiffs. Although the LDVR recordings might be used
for employee discipline, it did not change any notice or hearing requirements set forth by statute or the
collective bargaining agreement. Plaintiffs argued that, as the recordings were typically overwritten every
96 hours, any exculpatory evidence related to possible adverse action against the employees would be
lost; thus, the failure to preserve evidence constituted a due process violation. The Court noted that the
policy requires that recordings related to rule violations must be preserved, and provides a procedure for
employees to obtain copies of the recordings. The Court concluded that Plaintiffs could not establish facial
invalidity by speculating about the possibility that a particular recording related to an employee’s
disciplinary or criminal action might be destroyed before the member could access it. Thus, the Court
dismissed Plaintiffs’ procedural due process claims with prejudice. The Court also dismissed substantive
due process claim with prejudice, stating that the policy had several legitimate purposes, such as allowing
Defendant to investigate future accidents, improving public safety and the safety of locomotive engineers,
and testing compliance with operating rules. Plaintiffs also claimed that the LDVR and the policy were
preempted by regulations issued by the FRA under the Federal Railroad Safety Act (“FRSA”), which
provides that laws, regulation, and orders relating to railroad safety shall be nationally uniform, unless it is
necessary to eliminate a local safety hazard. Plaintiffs argued that the LDVR and the policy did not
address a local safety hazard. The Court remarked that it need not reach this question because a state
regulation is not preempted until the U.S. Government has issued an order or a regulation covering the
same subject matter. The Court observed that, even if Defendant violated FRSA while implementing the
LDVR and the policy, such a violation might result in a lack of authority to implement the LDVR, but that
lack of authority due to violation of the FRSA did not amount to preemption. The Court therefore granted
Defendant’s motion to dismiss and dismissed all claims with prejudice.

Knox, et al. v. California State Employees Association, Local 1000, 2010 U.S. App. LEXIS 25226 (9th
Cir. Dec. 10, 2010). Plaintiffs, a group of non-union employees, brought a class action alleging that an
assessment of an agency fee increase by the Defendant violated their First, Fifth, and Fourteenth
Amendment rights. Plaintiffs sued Defendant under 42 U.S.C. § 1983. As the exclusive collective
bargaining representative of its employees, the union required non-union employees also to pay a fair
share of the union’s costs. In Chicago Teachers Union v. Hudson, 475 U.S. 292 (1986), the Supreme
Court recognized the First Amendment limitation on collection of fees from dissenting or non-union
employees, and established certain procedural safeguards to balance these interests by requiring an
adequate explanation of the basis for the fee, and a reasonable opportunity to challenge the fee. Notices
issued pursuant to this language became known as Hudson notices. This case involved the adequacy of a
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Hudson notice given by Defendant SEIU Local 1000, the exclusive bargaining agent for California state
employees. Plaintiffs brought a motion for summary judgment, and the Union brought a cross-motion for
partial summary judgment. The District Court granted Plaintiffs’ motion. On appeal, the Ninth Circuit
reversed and remanded with instructions to deny Plaintiffs’ motion and grant the Union’s motion. The Ninth
Circuit observed that in Hudson, the Supreme Court articulated the legal standard to be applied in its
analysis as a balancing test, stating that the objective must be to devise a way of preventing compulsory
subsidization of ideological activity by employees who objected without restricting the Union’s ability to
require every employee to contribute to the cost of collective bargaining activities. In this case, Plaintiffs
objected to the Union’s Hudson notice that increased the agency fee introducing it as a “Political Fight Back
Fund.” Id. at *3. Plaintiffs argued that the Ninth Circuit should abandon the balancing test in favor of strict
scrutiny review, as this case involved compelling their speech on political issues, and that therefore the
government-mandated speech cases and their application of strict scrutiny should apply. The Ninth Circuit
rejected this argument, finding that Hudson itself articulated the appropriate legal standard. Applying the
balancing test, the Ninth Circuit concluded that the Union did not violate the Hudson requirements. The
Ninth Circuit explained that Hudson struck a balance between the rights and burdens of the parties, and
acknowledged that the Union was not constitutionally required to take any and all steps demanded by fee
payers to insure that its annual fee notice accurately predicted its actual spending in the upcoming year.
The Ninth Circuit concluded that the Union in this case complied with the Hudson procedural requirements
and therefore reversed the District Court’s finding.

M.O.C.H.A. Society, Inc., et al. v. City Of Buffalo, 2010 U.S. Dist. LEXIS 45547 (W.D.N.Y. May 10,
2010). Plaintiffs brought an action claiming that the City of Buffalo’s procedure for promoting firefighters,
including the use of a state-wide examination administered in March 1998 (the “Exam”), resulted in
unlawful disparate impact and intentional discrimination against African-American firefighters in violation of
Title VII and the New York Human Rights Law. In March of 2009, the Court ruled notwithstanding its
disparate impact, the Exam was job-related and consistent with business necessity. As a result, the Court
dismissed the disparate impact complaint, leaving the claim of intentional discrimination to be adjudicated.
The City then moved for summary judgment at to the remaining claims, which the Court granted. The City
contended that the March 2009 decision finding the Exam to be a valid, non-discriminatory employment
practice had eliminated the primary basis for Plaintiffs’ intentional discrimination claim, and that Plaintiffs’
anecdotal evidence was insufficient to establish allegations of discriminatory treatment by Defendant.
Plaintiffs responded that they could prove intentional discrimination by showing that the City knew the
examination had a disparate impact, but continued to use it as a basis for promotions in the face of expert
evidence of the Exam’s invalidity. The Court observed that requirements for successfully proving
intentional discrimination on the part of Defendant under Title VII, § 1981, and the Equal Protection Clause
of the U.S. Constitution were recently examined in United States v. City of New York, 683 F. Supp. 2d 225
(E.D.N.Y. 2010). City of New York explained that disparate impact can be proved by establishing that an
employer’s policy had adverse effects on a protected group, whereas a disparate treatment claim requires
the additional proof that the employer had the intent to discriminate. In pattern or practice disparate
treatment cases, Plaintiffs must establish that Defendant took the action because of its adverse effects,
and that this intentional discrimination was a standard operating procedure for Defendant. In International
Brotherhood of Teamsters v. United States, 431 U.S. 324, 358 (1977), the Supreme Court held that
Plaintiffs has the initial burden of offering evidence sufficient to create an inference that an employment
decision was based on discriminatory criteria, and furthermore, Plaintiffs have to prove more than isolated
or sporadic discriminatory acts. City of New York found that statistical evidence of disparate impact,
supplemented by extensive historical, testimonial, and anecdotal evidence, showed that examination
policies constituted a pattern of intentional discrimination. In this case, the Court remarked that its March
2009 ruling determined that the Exam was job-related and consistent with business necessity and thus,
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use of the Exam to establish the promotion eligibility list did not constitute an unlawful employment practice
based on disparate impact. Therefore, disparate impact was merely the unfortunate by-product of a
legitimate, neutral policy; the use of the Exam was insufficient to create an inference that the employment
decisions were based on a discriminatory criterion. Accordingly, the Court stated that Plaintiffs must offer
other evidence to show that it was the City’s practice, policy, or standard operating procedure to
discriminate against African-Americans in promoting firefighters. With respect to Plaintiffs’ claim that the
City conducted examination training sessions that were restricted to white firefighters, testimony revealed
that training sessions were informal, and not sponsored by the City. Accordingly, the Court concluded that
Plaintiffs’ failed to establish its disparate treatment claim.

NAACP, et al. v. Northern Hudson Regional Fire & Rescue, 707 F. Supp. 2d 520 (D.N.J. 2010).
Plaintiffs, the Newark branch of the NAACP and its members, filed a class action against Defendant,
alleging that Defendant’s geography-based hiring policy caused discrimination against African-Americans
who resided in the southern part of Hudson County, as well as Essex and Union Counties, in violation of
Title VII of the Civil Rights, 42 U.S.C. § 1981, and the New Jersey Law Against Discrimination. Defendant
had 323 full-time employees, including two African-Americans, 64 Hispanics, and 255 Caucasians. The
population of the municipalities was 69.6% Hispanic, 22.9% White/non-Hispanic, and 3.4% African-
American. The District Court had previously certified the class, and issued a preliminary injunction barring
Defendant from hiring until it obtained an eligibility list that expanded the residency requirement to include
residents of nearby counties. When the interlocutory appeal challenging the grant of preliminary injunction
was pending, the District Court granted a motion to intervene, filed by six Hispanic candidates
(“Interveners”) who Defendant could not hire due to the injunction. Subsequently, the Third Circuit
remanded the case in the light of the U.S. Supreme Court’s decision in Ricci v. DeStefano, 129 S. Ct. 2658
(2009). On remand, the District Court vacated the preliminary injunction. At the outset, the District Court
noted that Ricci was distinguishable from this case; in Ricci, the employer alleged that examinations had a
discriminatory impact; here, Plaintiffs alleged that the hiring scheme had a discriminatory impact. The
Supreme Court in Ricci held that under Title VII, before an employer can engage in intentional
discrimination for the asserted purpose of avoiding or remedying an unintentional disparate impact, the
employer must have a strong basis to believe it will be subject to disparate impact liability if it fails to take
the race-conscious, discriminatory action. Defendant argued that Ricci provided that raw statistical data,
such as that provided by Plaintiffs, did not create a strong basis in evidence of disparate impact liability,
and that a prima facie showing of statistical disparity, by itself, was not enough to show that the employer
would be liable. The District Court, however, previously ruled that Plaintiffs were likely to meet their prima
facie showing of disparate impact, and therefore, the burden shifted to Defendant to show that the
residency requirement for hiring was job-related and consistent with business necessity. Defendant
contended that the residency requirement served a number of business purposes such as avoiding a risk
of suit by the Interveners or other Hispanics, and correcting past allegations of discrimination against
Hispanics. The District Court noted that in N.A.A.C.P. v. Harrison, 940 F.2d 792 (3d Cir. 1991), the
employer set forth similar business necessity justifications that there were loyalty-related advantages to
having firefighters who resided in the community; however, the Third Circuit held that this was not sufficient
to justify the discriminatory effect of a residency requirement. The District Court opined that it recognized
that the residency requirement did increase the probability that a firefighter would live in the community,
which ensured that more firefighters would be able to report to work more quickly in the case of an
emergency. The District Court concluded that Defendant had established that its policy differed in some
important regards from past cases, in which the Third Circuit found there was no business justification for a
residency requirement. Accordingly, the District Court concluded that the business justification that
Defendant asserted cast doubts on Plaintiffs’ likelihood of success. The District Court additionally found
that some of the class members would suffer irreparable harm without the injunction, and that the
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Interveners faced a greater risk of irreparable harm in comparison with Plaintiffs, as Plaintiffs had more
opportunities to obtain training and experience while awaiting the District Court’s decision. The District
Court remarked that it could not grant Plaintiffs preliminary relief when it would result in greater harm to a
non-moving party. Finally, the District Court ruled that the public interest would be harmed if Defendant
were not able to hire the employees it needed to carry out its tasks of providing emergency fire suppression
and rescue services in the municipalities.

Walker, et al. v. City Of Waterbury, et al., 361 Fed. Appx. 163 (2d Cir. 2010). Plaintiffs, a group of
current and former firefighters employed by the City of Waterbury, brought a class action against
Defendants alleging a violation of their due process rights under the Fourteenth Amendment. Specifically,
Plaintiffs claimed Defendants denied them their fundamental right to specific pension benefits enumerated
in their 1995 Collective Bargaining Agreement. The District Court granted Defendants’ motion for summary
judgment and Plaintiffs appealed. The Second Circuit affirmed. The Second Circuit noted that to sustain a
substantive due process claim, Plaintiffs must demonstrate deprivation of a fundamental constitutional
right by government action that is arbitrary or “conscience-shocking.” Id. at 165. The Second Circuit stated
that, generally, interests related to employment do not enjoy substantive due process protection because
employment rights are state-created rights and are not “fundamental” rights created by the Constitution. Id.
Plaintiffs argued that Defendants, in negotiating a new CBA in 2001, engaged in arbitrary and conscience-
shocking behavior. The Second Circuit found that Defendants’ decision to renegotiate the benefits it
provided to the firefighters was a reasonable and legitimate response to difficult financial circumstances,
and not the sort of arbitrary and outrageous conduct proscribed by the Fourteenth Amendment. Thus, the
Second Circuit found that there was no fundamental right at issue and affirmed the District Court’s decision
to grant summary judgment.

(xviii) Attorneys’ Fee Awards In Class Actions

Briggs, et al. v. United States, 2010 U.S. Dist. LEXIS 50990 (N.D. Cal. April 30, 2010). Plaintiffs filed a
class action against Defendant alleging unlawful debt collection. The parties subsequently settled the
litigation, and moved for approval of a settlement agreement, and class counsel requested an award of
attorneys’ fees of $2 million, including $500,000 from the U.S. Government’s offer of attorneys’ fees under
the Equal Access to Justice Act (“EAJA”), and $1.5 million from the approximately $7.4 million in the
common fund. The Court granted class counsel reasonable attorneys’ fees of $1,120,000 and litigation
costs of $52,000. As an initial matter, the Court considered whether it was proper for attorneys’ fees to be
awarded under both EAJA (a fee-shifting statute) and common-fund principles. Citing Staton v. Boeing
Co., 327 F.3d at 968 (9th Cir. 2003), which held that contingent fee agreements between counsel and
client were valid in cases where statutory fees were already available, the Court found that there was no
bar to awarding fees both under the EAJA and from the common fund. The Court determined the EAJA
award to be fair, reasonable, and adequate by using to the lodestar method, which involved “multiplying the
number of hours Plaintiffs reasonably expended on the litigation by a reasonable hourly rate.” Id. at *20.
Using the maximum hourly billing rate of an attorney under EAJA ($125 per hour) and the number of hours
expended by Plaintiffs’ counsel (2,524.89 hours) as evidenced by time and billing records, plus
adjustments for cost-of-living increases, the Court found that the total statutory attorneys’ fees were
approximately $435,834. The Court stated that an enhanced rate, available under the EAJA, which
factored in limited availability of qualified attorneys, and attorneys possessing distinctive knowledge and
specialized skill, was not warranted. Accordingly, the Court concluded that the $500,000 negotiated fee
award under the EAJA was fair, reasonable, and adequate. The Court next considered whether counsel
was entitled to the additional $1.5 million in fees to be paid from the common fund. The Court found that
the $2 million request exceeded reasonable fees justified under the lodestar. The Court reasoned that the
lodestar calculation should be used instead of the percentage-of-the-fund approach because: (i) the
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existence of the EAJA significantly reduced counsel’s risk of non-payment of attorneys’ fees as compared
to common-fund cases where no fee-shifting statute applies; and (ii) the positive result for Plaintiffs could
not be attributed solely to the performance of counsel, because it was Defendant who decided to forego the
presentation of the “litigation off-set” affirmative defense at trial. Id. at *28. For calculation of attorneys’
fees based on the lodestar method, the Court determined that 2,524.89 hours expended by class counsel
were well-documented, reasonably justified, and reflected the exercise of “billing judgment” by class
counsel. However, the Court found huge discrepancies in the rates set forth in the updated “Laffey Matrix,”
the primary guide used in Washington D.C. to determine market rates for attorneys, and the actual rates
associated with individual counsel. Id. at *31. The Court refused to use the updated Laffey Matrix rates,
finding it neither fair nor reasonable, because they were consistently much higher than the actual rates
charged by class counsel, and it did not adequately distinguish between attorneys with different
qualifications. The Court, therefore, used the actual billing rates of counsel from 2007 and 2008, assuming
that counsel set their rates based upon a reasonable evaluation of the market rates of comparably
experienced attorneys. Applying this method, the Court found the lodestar to be $1,120,000 in reasonable
attorneys’ fees, ruling out the possibility of upward and downward departures. Finally, the Court found
counsel’s request for $52,000 in litigation costs reasonable and awarded that sum to them from the class
fund.

In Re Comverse Technology, Inc. Securities Litigation, 2010 U.S. Dist. LEXIS 63342 (E.D.N.Y.
June 24, 2010). In this consolidated securities class action, Plaintiffs alleged that William F. Sorin, the
former General Counsel of Comverse Technology, was liable under Rule 10b-5, and §§ 10(b) and 20(a) of
the Securities Exchange Act for his involvement in an options-backdating scheme and additional
accounting manipulations at Comverse. The parties settled the matter, and moved for approval of a
settlement set forth in their Stipulation of Settlement. Under the Stipulation, Comverse agreed to pay a
total of $165 million to a class consisting of all purchasers of Comverse common stock during the class
period in exchange for the release and discharge of all claims based upon Comverse’s acts during the
class period. Subsequently, the Court entered an order preliminarily approving the settlement, certifying a
class for settlement purposes, and issuing notice to more than 204,000 potential class members. Plaintiffs’
counsel filed a motion requesting an award of attorneys’ fees or 25% of the settlement amount. The
Pennsylvania State Employees’ Retirement System (“SERS”) objected to the settlement, arguing that the
fee request was too large. SERS argued that the Court should award no more than what was absolutely
required to provide reasonable compensation to Plaintiffs’ counsel. The Court noted that attorneys who
recovered a common fund for the benefit of a class of injured Plaintiffs were entitled to a reasonable fee,
set by the Court’s discretion, from the fund. Citing Goldberger v. Integrated Resolution, 209 F.3d 43 (2d
Cir. 2000), the Court held that in calculating appropriate fees in common fund cases, factors to consider
include: (i) the time and labor expended by counsel; (ii) the magnitude and complexities of the litigation; (iii)
the risk of the litigation; (iv) the quality of representation; (v) the requested fee in relation to the settlement;
and (vi) public policy considerations. The Court noted that two methods are used in determining fees,
including the percentage method, which simply awards counsel a percentage of the recovery and the
lodestar method. The Court opined that the lodestar method, creates an incentive for attorneys to bill as
many hours as possible, to do unnecessary work, and can create a disincentive to early settlement.
Accordingly, the Court noted that the applicable case law precedent encourages use of the lodestar
method as a cross-check for the percentage method. The Court found that the Goldberg factors, in
addition to using the lodestar method as a cross-check, confirmed the reasonableness of the fee request.
The Court noted that Plaintiffs’ counsel expended 43,573 hours of attorney and support time, which was
valued at $125 to $880 per hour and generated a $20,245,585 lodestar figure. The Court found that
although these rates were high, the hours that Plaintiffs’ counsel expended were reasonable given the
magnitude and complexity of the case. The Court further found that as Plaintiffs’ counsel litigated a
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complex case under a contingency fee arrangement, they were entitled to a fee in excess of the lodestar
figure. The Court held that the first factor of Goldberg – the requested fee in relation to the settlement –
was satisfied. The Court also found the second factor – the risk of the litigation – to be satisfied, as
Plaintiffs’ counsel invested tens of thousands of hours of attorney time and over $1.6 million of its own
money to litigate this case. The Court found that Plaintiffs’ counsel did so despite the fact that it faced
serious challenges with respect to establishing liability and damages. The Court further noted that even if
Plaintiffs were able to establish liability, there was a substantial risk that the jury would award damages
lower than those calculated by the expert. Finally, the Court held that the other factors – the time and labor
expended by counsel and the magnitude and complexities of the litigation, the quality of the representation,
and policy considerations – also favored the requested award of attorneys’ fee. Accordingly, the Court
concluded that that the request for a fee award in the amount of 25% of the settlement amount was fair and
reasonable.

In Re Mercury Interactive Corp. Securities Litigation, 618 F.3d 988 (9th Cir. 2010). The parties settled
a securities class action concerning backdating of stock options, which resulted in inflated stock prices.
The notice of the preliminary settlement informed the class of the general terms of the proposed settlement
and class counsel’s request of attorneys’ fees in the amount of 25% of the settlement fund of $117.5
million. While no objections were made to the proposed settlement, the New York State Teachers’
Retirement System (“Teachers”) timely objected to class counsel’s proposed attorneys’ fees request. The
Teachers asserted that the fee award could not be higher than 18%. The District Court held a hearing on
the fairness of the settlement and the requested attorneys’ fees and approved the request of 25% of the
settlement fund. The Teachers appealed the order awarding attorneys’ fees, alleging that the District Court
erred by setting the deadline for objections to the fee request on a date before the deadline for filing the fee
motion itself. The Ninth Circuit vacated the District Court’s order. The Ninth Circuit found that the District
Court abused its discretion by misapplying Rule 23(h), holding that the plain text of the rule required the
District Court to set the deadline for objections to class counsel’s fee request on a date after the motion
and supporting documents have been filed. The Ninth Circuit reasoned that the Rule 23(h) required that
the class members be allowed an opportunity to object to the fee motion itself, not merely to the preliminary
notice consisting only of the general terms of the proposed settlement. The Ninth Circuit found that
although notice of the motion was provided to the class, the class members were deprived of an adequate
opportunity to object to the motion itself because, by the time they were served with the motion, the time
within which they were required to file their objections had already expired. Therefore, the Ninth Circuit
held that the Teachers were denied of an opportunity to examine class counsel’s fee motion, inquire into
the bases for various charges, and ensure that they were adequately documented and supported. Finally,
the Ninth Circuit stated that the District Court, acting as a fiduciary for the class, failed to fulfill its
responsibilities to the class by denying the class an adequate opportunity to review and prepare objections
to class counsel’s completed fee motion. Accordingly, the Ninth Circuit vacated the District Court’s order.

In Re Nortel Networks Corp. Securities Litigation, 2010 U.S. Dist. LEXIS 87447 (S.D.N.Y. Aug. 20,
2010). Pursuant to an order and final judgment (“Final Judgment”) approving the parties’ Stipulation and
Agreement of Settlement, the Court awarded counsel for Lead Plaintiff fees in excess of $34 million in the
form of cash and Nortel Networks Corporation stock and $3,750,041.27 in expenses. Counsel for Lead
Plaintiff appealed, contending the fees awarded were insufficient. On appeal, the fee award was affirmed.
Counsel for Lead Plaintiff then filed a renewed omnibus motion for Awards of Administrative Fees and
Expenses, which the Court granted in part and denied in part. The Court concluded that the additional fees
sought should be reduced or denied because the timesheets submitted by counsel for Lead Plaintiff did not
substantiate additional payments, and a significant portion of the fees requested were already covered by
the fee awarded in the Final Judgment. The Court found that a significant portion of the work done by
senior attorneys could have been performed by more junior attorneys or paralegals at lower billing rates.
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Additionally, the Court determined that the time listed for paralegals’ work was too vague and imprecise for
any meaningful review. Accordingly, the Court concluded that counsel for Lead Plaintiff’s request for fees
billed from September 1, 2006 to June 30, 2010 should be reduced by 35 percent. The Court further found
that the fees requested classified as additional “expenses” were principally for legal fees incurred by a
Canadian law firm retained to represent the Lead Plaintiff’s interest against Quebec Class Counsel’s fee
requests. Id. at *14. The Court denied reimbursement of these additional legal expenses without prejudice
because there was no showing as to when and how the Canadian law firm improved the settlement or what
impact, if any, the Canadian law firm’s objections would have had on the settlement of the instant case.
However, the Court found that counsel for Lead Plaintiff’s request of reimbursement for expenses including
fees, photocopying, printing, postage, and messengers were reasonable. Therefore, the Court awarded
reimbursement of those expenses. Accordingly, the Court granted in part and denied in part counsel for
Lead Plaintiff’s motion for awards of administrative fees and expenses.

In Re Veritas Software Corporation Securities Litigation, 2010 U.S. App. LEXIS 20500 (3d Cir. Oct. 4,
2010). Plaintiffs filed a securities fraud class action against Defendant based on Defendant’s press release
that allegedly contained misleading information regarding the company’s revenue and earnings. The
parties subsequently reached a settlement agreement. As a part of the settlement’s preliminary approval,
notice was sent to all ascertainable class members. The notice stated that class counsel would apply for
an award of attorneys’ fees of no more than thirty percent (30%) of the settlement fund, plus
reimbursement of costs and expenses, including an award of up to $15,000 to each lead Plaintiff. Class
counsel subsequently filed a fee application. Two class members (“Objectors”) filed an objection four
weeks after the deadline for filing objections and asserted that two lead Plaintiffs were unsophisticated and
manipulated by class counsel. The District Court, after the final fairness hearing, approved the settlement
agreement and fee application, finding that there was appropriate notice to the class and that the proposed
settlement was fair, reasonable, and adequate. The District Court also found that the Objectors’ challenge
was untimely and their objections failed to address the substance or detail of the fee application itself. The
Objectors appealed and the Third Circuit affirmed the District Court’s order. The Third Circuit found that
the Objectors had at least 60 days to file their challenge within the period set forth by the District Court, but
failed to do so. The Third Circuit also found that the notice, as directed by the District Court, provided all
material information, including the information regarding the amount of the attorneys’ fees, to all known
class members. The Third Circuit further noted that the District Court’s order of notice and the time-limit
contained therein struck an adequate balance between giving all class members information and notice of
the settlement as well as the attorneys’ fees award, and serving the efficiency of the judicial system by
ensuring the litigation continued to move forward in an expeditious manner. The Third Circuit, therefore,
held that the District Court did not abuse its discretion in ruling that the Objectors’ challenge to the award of
attorneys’ fees was untimely. The Third Circuit further held that the District Court did not abuse its
discretion in approving the fee request because in finding that class counsel’s fee request was reasonable,
the District Court had carefully considered all relevant factors including the fact that class counsel spent
four years and thousands of hours litigating the case. Accordingly, the Third Circuit affirmed the District
Court’s order approving the settlement and award of attorneys’ fees.

La Asociacion De Trabajadores De Lake, et al. v. City Of Lake Forest, 624 F.3d 1083 (9th Cir. 2010).
National Day Laborer Organizing Network (“NDLON”), a nationwide coalition of day laborers and agencies,
La Asociación de Trabajadores de Lake Forest (“ATLF”), an unincorporated association of day laborers,
and Colectivo Tonantzin (“Colectivo”), an unincorporated organization protecting the interests of immigrant
workers and their families brought a class action on behalf of day laborers over the enforcement of
restrictions on soliciting work. Plaintiffs challenged Defendant’s enforcement of restrictions on soliciting
work on public sidewalks. The District Court dismissed Plaintiffs NDLON and Colectivo from the case for
lack of standing, and NDLON appealed the District Court’s order. The remaining parties agreed that a jury
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was not necessary, as the only remaining issue involved injunctive relief. Subsequently, they reached a
settlement. Pursuant to the settlement agreement, ATLF filed a motion for attorneys’ fees, which the
District Court denied, and which ATLF appealed. The Ninth Circuit agreed with the District Court’s
conclusion as to NDLON’s lack of standing, but disagreed with its resolution of the attorneys’ fees issue.
The Ninth Circuit found that because NDLON did not make any attempt to allege organizational standing in
its complaint, its provision of affidavits and declarations supporting organizational standing at the summary
judgment stage were ineffectual. Regarding the issue of attorneys’ fees, the Ninth Circuit observed that a
District Court may award a reasonable attorneys’ fee to a party that prevailed under 42 U.S.C. § 1988 and
that litigation that resulted in an enforceable settlement agreement could confer “prevailing party” status on
a Plaintiff. Analyzing the case, the Ninth Circuit found that there was no doubt that the settlement
agreement was judicially enforceable, that ATLF could simply move to enforce the settlement agreement
rather than having to bring a new action to defend its members, and that Plaintiffs received ‘actual relief’ on
the merits of their claim in the form of a judicially enforceable agreement. Id. at 1089. As a result, the
Ninth Circuit held that ATLF had achieved “prevailing party” status and was entitled to an award of
attorneys’ fees under 42 U.S.C. § 1988. Accordingly, the Ninth Circuit affirmed the District Court’s decision
as to NDLON but reversed the order denying attorneys’ fees and remanded the action.

McDaniel, et al. v. County Of Schenectady, et al., 595 F.3d 411 (2d Cir. 2010). Plaintiffs, a group of
current or former detainees, brought a class action alleging that Defendants maintained a policy of strip-
searching all individuals who were incarcerated, regardless of the crime with which they were charged.
The parties agreed on a class action settlement, which the District Court approved, but it awarded less than
the fees requested by Plaintiffs’ attorneys from the common fund established by the settlement. Plaintiffs
appealed on the grounds that the District Court did not use the percentage method in determining
attorneys’ fees but used a variant of the lodestar method described in Arbor Hill Concerned Citizens
Neighborhood Association v. County of Albany, 493 F.3d 110 (2d Cir. 2007). The Second Circuit affirmed
the order, finding that the District Court properly applied the method of calculation. The Second Circuit
held that District Court had the option of choosing from either the percentage or the lodestar method, and
that each of these methods had their own advantages and disadvantages. The Second Circuit agreed that
the lodestar method was preferable because the percentage method could create perverse incentives, like
potentially encouraging counsel to settle a case prematurely once their opportunity costs began to rise.
Further, the Second Circuit reasoned that the District Court had a duty to act as a fiduciary of absent class
members and stressed the need for a separate assessment regarding attorneys’ fees for each case. The
modified lodestar method required the assessment of case-specific considerations at the outset. The
Second Circuit noted that the District Court relied on the Arbor Hill variation to the lodestar method for its
presumptively reasonable fee approach and its more flexible application of the forum rule. The Second
Circuit found that the District Court’s decision to consider the benefit afforded to counsel by their previous
experience in similar cases was not an error of law. Plaintiffs’ counsel argued that the complexity and risk
associated with the litigation compelled a higher fee award; however, the Court observed that at the time
the lawsuit was brought, a policy of conducting blanket strip of misdemeanor detainees was already clearly
unconstitutional and settlements already had been reached in two other similar class actions. Thus, the
Second Circuit found that this case was not excessively complex so as to require an enhancement in
attorneys’ fees, especially give the fact that the attorneys in this action were also involved in the two other
settlements. Finally, the Second Circuit held that the fees awarded were not too far from the percentage-
of-fund awards in similar cases and that the fee award was not an abuse of discretion simply because it
deviated materially from the percentage usually awarded in similar cases. Accordingly, the Second Circuit
affirmed the District Court’s order.

Rodriguez, et al. v. West Publishing Corp., 2010 U.S. Dist. LEXIS 24155, (C.D. Cal. Feb. 3, 2010).
Plaintiffs, a group of purchasers of a bar review course from BAR/BRI, brought a class action against
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Defendants. The District Court approved a settlement and awarded attorneys’ fees and expenses. On
appeal, the Ninth Circuit affirmed the approval of the settlement, but remanded the case to the District
Court to reevaluate the award of attorneys’ fees based on certain incentive agreements. After a hearing
following the remand, the District Court found that Plaintiffs’ counsel had entered into incentive agreements
with five of the named Plaintiffs, which violated the California Rules of Professional Conduct due to
conflicts of interest; therefore, the District Court held that the award of attorneys’ fees was not appropriate.
The District Court noted that the agreements were not disclosed to the class or the District Court during the
initial stages of class certification. The District Court reasoned that under California law, in the absence of
informed written consent, the simultaneous representation of clients with conflicting interests constituted an
automatic ethical violation that resulted in the forfeiture of attorneys’ fees. Moreover, the District Court
found quantum merit recovery was barred where an attorney violated an ethical rule that proscribed the
very conduct for which compensation was sought. Accordingly, the District Court held that Plaintiffs’
counsel was not entitled to fees for its representation based on its ethical violations. However, the District
Court also found that because the forfeiture was predicated upon a theory that payment was not due for
services not properly performed, Plaintiffs’ counsel would only have to forfeit attorneys’ fees for
representation in connection with the conflicts of interest.

Throne, et al. v. Citicorp Investment Services Inc., 378 Fed. Appx. 629 (9th Cir. 2010). Plaintiffs,
Nicholas Tchikovani (“Tchikovani”) and Chad Throne (“Throne”), were both named Plaintiffs in separate
class actions against Defendant. Upon consolidation of the cases, Thorne’s attorney became lead
counsel, and Tchikovani’s attorney became non-lead counsel, prior to which Thorne’s attorney had
reached a stipulated settlement with Defendant. The District Court found that Tchikovani’s attorney was
not entitled to attorneys’ fees, finding that he was not actively involved in the settlement and his work did
not substantially benefit the class. On appeal, the Ninth Circuit affirmed the order for the same reasons.
Additionally, the Ninth Circuit affirmed on the grounds that in the settlement agreement, the named
Plaintiffs and Defendant waived their right to appeal or seek other judicial review of any order that was
materially consistent with the terms of the settlement agreement. The Ninth Circuit reasoned that by
agreeing to the settlement, Tchikovani had waived his right to appeal the District Court’s denial of his
motion for attorneys’ fees unless the District Court reduced the total award below the amount provided in
the settlement. Thus, because there was no reduction to the award of attorneys’ fees, the Ninth Circuit
held that Tchikovani had waived his right to pursue this appeal as per the terms of the settlement.
Accordingly, the Ninth Circuit affirmed the District Court’s denial on the motion for attorneys’ fees.

Victor, et al. v. Argent Classic Convertible Arbitrage Fund L.P., et al., 623 F.3d 82 (2d Cir. 2010).
Plaintiffs, represented by the law firm Chimicles & Tikellis LLP (“C&T”), filed two class actions alleging
securities fraud by Adelphia Communications Corp. The class actions were consolidated with other
securities class actions filed against Adelphia. Subsequently, Abbey Spanier Rodd & Abrams, LLP
(“Abbey”) and Kirby McInerney LLP (“Kirby”) were appointed lead counsel. The class ultimately reached a
settlement of $245 million with a number of Adelphia’s lenders and underwriters. From that amount, the
District Court awarded lead counsel $52.4 million in attorneys’ fees, a substantial multiplier over their
lodestar amount. Abbey and Kirby then allocated $155,610 of the attorneys’ fees award to C&T, an
amount that represented C&T’s lodestar with no multiplier. C&T petitioned the District Court for an
increase to $17 million in fees, arguing that but for the claims it had raised, a settlement would not have
been reached. The District Court denied C&T’s request, finding that the fee allocation was reasonable
under the factors outlined in Goldberger v. Integrated Resources, Inc., 209 F.3d 43, 47 (2d Cir. 2000). On
appeal, the Second Circuit affirmed the District Court’s decision. C&T argued that the District Court erred
by approving lead counsel’s allocation, which C&T believed to be gross under-compensation of its efforts.
Specifically, C&T argued that the District Court misapplied the Goldberger factors and that, without the
claims under §§ 11 and 12 of the Securities Act raised by C&T in the complaint, there would have been no
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settlement. The Second Circuit noted that under the common fund doctrine, attorneys who created a fund
for the benefit of a class were entitled to reasonable compensation from that fund. The Second Circuit,
however, noted that non-lead counsel were not entitled to significant compensation each time one of its
claims was utilized in the complaint that lead counsel ultimately filed, or if it merely advanced a legal theory
that was apparent to all lawyers involved. The Second Circuit further noted that work completed by non-
lead counsel prior to the appointment of a lead Plaintiff could confer substantial benefits on the class, and,
in such instances, non-lead counsel were entitled to reasonable compensation. The Second Circuit found
that the District Court did not dispute that C&T provided a substantial benefit to the class, and, accordingly,
C&T was allocated $155,610 as compensation for its pre-appointment work. This amount, the District
Court ruled, was both fair and consistent with the Goldberger factors, the cardinal principle of which is that
fees must be reasonable. In reaching that conclusion, the District Court considered C&T’s pre-appointment
lodestar, noting that although the lodestar was not dispositive, it was an important factor when determining
whether a fees award for pre-appointment work by non-lead counsel was reasonable. C&T, however,
argued that a lodestar-driven analysis should not be applied where non-lead counsel sought an attorneys’
fees award for its pre-appointment work because it would routinely under-compensate non-lead counsel
because its work was often completed during the relatively compact period of time prior to the appointment
of a lead Plaintiff. Instead, C&T argued that the District Court should have followed the example set forth
by the Third Circuit in In Re Cendant Corporation Securities Litigation, 404 F.3d 173, 195 (3d Cir. 2005),
which did not recognize the lodestar as an element bearing upon the award of attorneys’ fees to non-lead
counsel. C&T further argued that the Goldberger factors were intended to facilitate the review of fees
awards to lead counsel – not non-lead counsel – where a case had proceeded through the course of
litigation to a conclusion. Given these limitations, C&T argued that the District Court should have made a
“qualitative comparison between non-lead counsel’s contribution and other counsel’s contribution to the
ultimate recovery,” which would often show whether non-lead counsel contributed important factual
information or innovative or novel legal theories. Id. at 88. The Second Circuit rejected C&T’s arguments.
The Second Circuit held that where, as here, a District Court had determined that non-lead counsel
provided the class with a substantial benefit, the District Court must still assess whether class counsel’s
quantification of the benefit is reasonable. The Second Circuit found that the first Goldberger factor alone –
the time and labor expended by counsel – weighed heavily against C&T given that it was looking to be paid
$17 million in attorneys’ fees for 381.1 hours of work. The Second Circuit further found that the sixth
Goldberger factor – public policy considerations – also weighed against C&T. The Second Circuit
additionally upheld the District Court’s holding that the benefit C&T conferred to the class was not so
unique that it could be fairly said that there would have been no settlement of the magnitude achieved
without it. The Second Circuit also rejected C&T’s argument that the District Court failed to discharge its
duty to ensure that it was fairly compensated for the benefit it conferred to the class by “rubber stamping”
lead counsel’s allocation of fees to C&T. Id. at 89. The Second Circuit held that the District Court engaged
in a reasonable analysis of C&T’s fee request, and that it was neither unusual nor inappropriate to consider
lead counsel’s proposed allocation of attorneys’ fees, particularly when the District Court has the ultimate
power to review allocations and adjust them where appropriate. Accordingly, the Second Circuit affirmed
the District Court’s order to reject the $17 million fee request.

(xix) Intervention Rights In Class Actions

Brooks, et al. v. District Hospital Partners, L.P., 606 F.3d 800 (D.C. Cir. 2010). Plaintiffs, a group of
external applicants for the position of multi-skilled technician (“MST”) at George Washington University
Hospital (“GWUH”), challenged the dismissal of their discrimination claims alleging violations of Title VII of
the Civil Rights Act. GWUH replaced the position of nursing assistant with MSTs. A nursing assistant had
to pass a screening test, undergo training, and then pass post-training tests to receive an MST position.
Renae Marable, a nursing assistant, was eliminated from the hiring process after failing one of the tests.
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Marable filed a charge with the EEOC on behalf of herself and all other similarly-situated, alleging that
screening tests measured skills unrelated to the MST job, and discriminated against African-American
nursing assistants. After receiving a right-to-sue letter from the EEOC, Marable and five others filed a
class action alleging that the tests were discriminatory. Plaintiffs sought class certification, and sought to
extend the class to cover external applicants. The District Court denied the motion, concluding that the
proposed class lacked commonality and typicality. The District Court determined that two sub-classes –
nursing assistants and external applicants – were not certifiable because nursing assistants were not
numerous enough and none of the named Plaintiffs were external applicants. Subsequently, Marable and
her co-Plaintiffs moved to intervene. The District Court allowed Plaintiffs to intervene under the single-filing
exception. Marable and her co-Plaintiffs again moved for class certification of all external applicants, which
the District Court denied again, holding that Plaintiffs were not proper class representatives, as they had
not lodged a charge with the EEOC for external applicants. While the motion was pending, Marable moved
for voluntarily dismissal of her individual claim with prejudice, and Plaintiffs moved to sever their claims
from the remaining co-Plaintiffs. The District Court granted Plaintiffs’ motion, but dismissed their claims.
On Plaintiffs’ appeal, the D.C. Circuit observed that the District Court’s order contained no explanation for
its decision to dismiss Plaintiffs’ claims. The D.C. Circuit noted that although Marable’s original complaint
erroneously alleged that external applicants were not required to take the same screening test that the
nursing assistants were required to take, the complaint had alleged that the screening test was
discriminatory against African-Americans, the same claim brought by Plaintiffs as external applicants. The
D.C. Circuit further noted that the EEOC’s investigation was not limited to nursing assistants, but also
extended to test results and racial data of external applicants. The D.C. Circuit found that analysis of such
data revealed that screening tests, administered to both internal and external applicants, had a disparate
impact on African-American candidates. The D.C. Circuit determined that, because the independent filing
of EEOC charges by Plaintiffs would have been redundant, GWUH received adequate notice of Plaintiffs’
allegations and the EEOC had opportunity to resolve them. Thus, Plaintiffs properly invoked the single-
filing exception to join the lawsuit filed by Marable and her co-Plaintiffs. The D.C. Circuit noted that
Plaintiffs had severed their claims from the other Plaintiffs under Rule 42(b) and not under Rule 21, and as
such, they remained a part of the overall lawsuit and were properly joined under the single filing exception.
GWUH contended that Marable’s EEOC filing could not serve as a basis for Plaintiffs’ claim, and the single-
filing exception did not apply in this case as Marable was no longer a party to the suit. The D.C. Circuit
found that because Marable was not the only Plaintiff who had filed an EEOC charge, and the remaining
nursing assistants had also exhausted their administrative remedies and received the right to sue notice,
GWUH’s argument was not persuasive.

Ruderman, et al. v. Washington National Insurance Co., 263 F.R.D. 670 (S.D. Fla. 2010). Plaintiffs, a
group of insureds, brought an action against Defendant alleging breach of contract and seeking injunctive
relief. Plaintiffs filed a motion for class certification as to two separate classes. Subsequently, three
individuals filed a motion to intervene, asserting that the named Plaintiffs were not members of the
proposed Rule 23(b)(2) class. The Court granted the motion for intervention. The Court found that
Plaintiffs did not adequately represent the proposed interveners because at least one of the named
Plaintiffs did not have a policy in effect at the time the suit was filed and their objectives differed. The Court
also found that the motion to intervene was timely, because the motion was made less than four months
after Plaintiffs filed their amended complaint adding the claim in which the proposed interveners had an
interest. The Court determined that the proposed interveners had an interest relating to the property or
transaction because they were entitled to benefits under the disputed policies. The Court found that
disposition of the case would affect their future interests and claims if they were not allowed to intervene in
the present action. Therefore, the Court held that the proposed interveners demonstrated that they were
entitled to intervene in this action as a matter of right.
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(xx) Notice Issues In Class Actions

Brown, et al. v. Colegio De Abogados De Puerto Rico, 613 F.3d 44 (1st Cir. 2010). Plaintiffs, a group
of attorneys, brought a civil rights class action under 42 U.S.C. § 1983 against Puerto Rico’s integrated bar
association, alleging that its use of approximately 40% of each attorney’s annual dues to purchase a
compulsory life insurance policy was not germane to purposes justifying an integrated bar association. The
Court granted Plaintiffs’ motion for summary judgment, basing its finding that Defendant’s compulsory life
insurance program violated the U.S. Constitution. The Court then issued a permanent injunction barring
Defendant from using its members’ annual dues for purposes of operating the compulsory life insurance
program, later amending its judgment to add damages in the amount of $4,156,988.70, plus costs, interest,
and attorneys’ fees. On appeal, Defendant asserted a jurisdictional objection that the case was moot
because, after the lawsuit began, it ceased to offer life insurance. The First Circuit found that it was not
“absolutely clear” that Defendant permanently enforced its internal decision to eliminate the compulsory life
insurance component from the annual dues collection because Defendant had previously disregarded
orders directing it to cease the compulsory program and had also asserted that it was not bound by its prior
board’s action. Id. at 49. The First Circuit noted that Defendant had in fact moved to disbar one member
who refused to pay the portion of his dues attributable to the program. The First Circuit found that this also
defeated any claim that the District Court abused its discretion on the separate issue of whether an
injunction was warranted as a matter of discretion. Defendant argued against the injunction on the basis
that because the damages were quantifiable, there was no irreparable harm, and as Plaintiffs suffered no
injuries because they received the benefit of the life insurance policy, both of which were requirements for
injunctive relief. The First Circuit rejected Defendant’s argument, finding that where the merits had been
determined and repetition was a risk, it was fanciful to argue that a vast number of members should be
relegated to bringing lawsuits possibly every year to challenge a compulsory program. The First Circuit
also rejected Defendant’s argument that the District Court should have allowed discovery before ruling on
class certification, stating that the argument was forfeited because it was never raised in the District Court
and Defendant also failed to raise any substantive objections to certification when it was given a chance.
The First Circuit also rejected Defendant’s argument that the class representatives did not adequately
represent the interests of the class as required by Rule 23(a)(4) based on a resolution passed at a
membership meeting opposing the present lawsuit, observing that the meeting that adopted the resolution
was attended by only a few hundred of Defendant’s 12,000 members, an affidavit suggested that the
matter was voted on but never discussed, and there was no showing by Defendant to indicate what was
actually disclosed to the members about the nature of the lawsuit, the interests of the members in the suit,
or the basis for opposing a lawsuit aiming to recover damages for the members. The First Circuit agreed
with Defendant that notice of the lawsuit was required by Rule 23(c)(2), stating that it was rooted in due
process and thus mandatory and ordered that the District Court provide the notice on remand. The First
Circuit thus affirmed the District Court’s declaration of liability and its grant of injunctive relief, vacated its
judgment insofar as it determined the amount of damages, and remanded to allow notice to be given to
class members including their right to opt-out of the class.

In Re Charles Schwab Corp. Securities Litigation, 2010 U.S. Dist. Lexis 122159 (N.D. Cal. Nov. 1,
2010). Plaintiffs filed a class action against Defendant alleging securities fraud. The parties negotiated a
settlement, and the Court gave preliminary approval to the settlement under Rule 23(e), and authorized
dissemination of notice to the class. After expiration of the class notice period, Gary Benson (“Benson”), a
class member, filed a motion seeking permission to opt-out of the class after the applicable exclusion
deadline. He asserted that he did not receive notice, and learned about the case after the notice period
ended. Id. at *6. The Court noted the standard for determining whether a class member should be allowed
to opt-out of a class action after the applicable exclusion deadline has passed is whether the class
member’s failure to meet the deadline is the result of excusable neglect. Id. at *5. The excusable neglect
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standard allows the Court, where appropriate, to accept late filings caused by in advertence, mistake, or
carelessness, as well as by intervening circumstances beyond the party’s control. Id. The Court found that
the facts and circumstances underlying Benson’s motion were insufficient to support a finding of excusable
neglect. Id. at *6. Benson argued that the Court should grant his motion because he did not receive the
opt-out notice sent to the members of the class. The Court rejected Benson’s argument. The Court
reasoned that while it may be true Benson did not learn of his involvement in the class action until
expiration of the deadline, the class notice was properly sent via first-class mail to Benson’s address and
was not returned to the claims administrator as undeliverable. Id. at *6-7. The Court determined that the
notice was adequate since it “was reasonably calculated to give him actual notice of this class action.” Id.
at *7. The Court further reasoned that if Benson’s excuse was deemed sufficient to warrant excusable
neglect, Defendants would be prejudiced, given their commitment to a settlement amount that was
negotiated with a stable class membership in mind. Id. at *7. Therefore, the Court held that the notice
provided to Benson was constitutionally sufficient. Id. Accordingly, the Court denied Benson’s request to
opt-out.

(xxi) Multi-Party Litigation Over Modification Of Retirement Benefits

Alday, et al. v. Raytheon Co., 620 F.3d 1219 (9th Cir. 2010). Plaintiffs, a group of retirees and their
spouses and dependants, brought a class action against Defendant, alleging violations of their collective
bargaining agreement (“CBA”), the Labor Management Relations Act (“LMRA”), and ERISA based on
charges over retiree medical insurance premiums. Plaintiffs filed a motion for summary judgment, which
the District Court granted, finding that Defendant was obligated under the CBA to continue payment of the
premiums. In a separate motion, Defendant moved for judgment on the pleadings, contending Plaintiffs
were not entitled to punitive damages and extra-contractual damages. The District Court granted
Defendant’s motion. Both parties appealed, and the Ninth Circuit affirmed the rulings in both orders. The
Ninth Circuit found that Defendant was obligated to pay the premiums beyond the expiration of the
applicable CBA because the parties had agreed that the premiums would continue until Plaintiffs were 65
not withstanding the expiration of the CBA. The Ninth Circuit reasoned that explicitly listing an age for this
specific group of retirees showed Defendant’s intention to continue the payment of premiums beyond the
CBA terms. Further, the Ninth Circuit rejected Defendant’s argument that it had a unilateral right to revoke
its agreement to pay the premiums based on provisions of Defendant’s Plan documents. The Ninth Circuit
found that while Defendant had the right to terminate specific benefits established in the Plans, it did not
have the freedom to terminate pre-existing obligations, such as the premium-free medical coverage.
Accordingly, the Ninth Circuit ruled that Defendant breached the CBA, and therefore affirmed the District
Court’s order granting summary judgment to Plaintiffs. The Ninth Circuit found that the District Court did
not err in granting Defendant’s motion on the pleadings. The Ninth Circuit reasoned that Plaintiffs failed to
allege sufficient facts showing that Defendant engaged in “outrageous” or “egregious” conduct, which is
required to award punitive and extra-contractual damages under the LMSA for breach of a CBA. Id. at
1227.

Bender, et al. v. Newell Window Furnishings, Inc., 2010 U.S. Dist. LEXIS 66619 (W.D. Mich. July 6,
2010). Plaintiffs brought a class action alleging Defendant breached the terms of its collective bargaining
agreement (“CBA”) by reducing healthcare benefits for retirees in violation of the Labor Management
Relations Act (“LMRA”), and breached the terms of their pension plan under ERISA. Plaintiffs represented
a class of bargaining-unit employees who retired from a manufacturing plant in Sturgis, Michigan, before
July 31, 1998, as well as their spouses, surviving spouses, and eligible dependants. The Sturgis plant shut
down in 2003, and Defendants were the last owners of the plant and the successors in interest for the
CBAs. While the Sturgis plant was in operation, the union and the company negotiated a CBA every three
years, each of which guaranteed certain health benefits to employees who retired during the time the
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agreement was in effect. The relevant provisions of the CBAs for the retirees fell into three distinct time
frames: (i) the 1971 to 1985 agreements; (ii) the 1985 to 1993 agreements; and (iii) the 1993 and later
agreements. Between 1971 and 1985, there were five CBAs, all of which used identical language to
provide retirees and their dependents with health insurance benefits. Between 1985 to 1992 there were
three CBAs, which changed some benefits provided to retirees, which included a requirement that retirees
aged 63 to 65 pay $20 per month toward cost of their insurance. The 1993 CBA changed materially the
ability of the Sturgis plant’s employees to retire with insurance benefits. One independent aspect of the
overall retiree healthcare benefit was Medicare Part B insurance, which paid the retirees’ Medicare Part B
insurance. The Medicare Part B insurance dovetailed with the retirees’ group health insurance to provide
an overall package of healthcare benefits. In the 1993 negotiations, the then owners of the Sturgis Plant
eliminated the cradle to grave concept and limited the time in which retirees were eligible to receive
insurance benefits. In 1998, a settlement was reached and the agreement between the Union and the
company provided retirees with payment of the full Medicare B insurance premium through reimbursement
from the company. In 2005, Defendants notified the retirees that their health benefits would be reduced by
requiring for the first time that retirees pay monthly premiums and by changing the co-payments provided in
the Plan. In this class action, Plaintiffs sought benefits and declaratory and injunctive relief. Both parties
filed cross-motions for summary judgment. The Court granted Plaintiffs’ motion. The Court found that
Defendants were successors in liability to all three CBAs; therefore, Defendants were liable for the retirees’
healthcare benefits. Defendants contended that the CBAs did not vest lifetime benefits and that the CBAs
were of limited duration. The Court found that the durational clauses did not specifically refer to the retiree
benefits, and did not unambiguously and expressly limit the duration of retirees’ benefits. Accordingly, the
Court ruled that the durational clauses in the CBAs were general and did not limit those benefits.
Defendants also contended that the plan summary documents contained reservations of rights that
permitted them to amend the benefits. The Court rejected this argument, finding that the language of the
plan documents barred the employer from unilaterally amending or terminating the Plan. Even if a plan
document did contain language giving the employer a unilateral right to terminate, the language was not
effective if the plan summary document also reaffirmed the primacy of the underlying CBA, which was the
case here. Defendants further argued that there was a presumption that, in the absence of explicit
language vesting the benefits, healthcare benefits were not vested. The Court, however, found that
Defendants put forward no such plan language that contradicted the unambiguous intention of giving
lifetime benefits to retirees. Finally, Defendants contended that the retirees did not have a vested right to
reimbursement of the Medicare Part B insurance premium because the 2000 Shutdown Agreement
terminated the 1998 CBA and the corresponding 1998 Settlement Agreement. The Court remarked that
this argument was without merit primarily because the Shutdown Agreement stated that upon its
acceptance, it become an addendum to the current CBA between the parties. The Court also found that
the evidence demonstrated the intent to vest full reimbursement for Medicare Part B insurance.
Accordingly, the Court concluded that the retirees had met their burden of demonstrating that the CBAs
unambiguously gave Sturgis plant employees who retire under them a vested right to healthcare benefits,
including health insurance and Medicare Part B reimbursement. In addition to the basic dispute regarding
whether the CBA vested the retirees’ health benefits, Plaintiffs moved for summary judgment on two
separate benefit level issues. Plaintiffs contended that: (i) employees who retired after 1985 but before
January 1, 1994, were entitled to 100% coverage of outpatient surgery, diagnostic, and testing services;
and (ii) pre-1986 retirees were entitled to coordination of their group insurance and Medicare Part B
insurance benefits in such a way that retirees incur no out-of-pocket expenses. The Court found that the
evidence showed that employees who retired between January 1, 1986, and January 1, 1994, were entitled
to full reimbursement of outpatient services. Likewise, the Court also ruled that those employees who
retired before January 1, 1987 were entitled to coordination of benefits so that they incurred no out-of-
pocket expenses. Accordingly, the Court granted summary judgment to Plaintiffs.
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Boeing Co. v. International Union Of UAW, et al., 600 F.3d 722 (7th Cir. 2010). In this case, Boeing
appealed the District Court’s denial of a challenge to an arbitration award in favor of the United Auto
Workers (“UAW”), alleging that the relief ordered by the arbitrator violated ERISA. Boeing argued that the
remedy ordered was not proper because although Boeing breached its collective bargaining agreement
(“CBA”) with the UAW, the claim for ERISA benefits should have been submitted separately. The Seventh
Circuit affirmed the District Court’s finding. The Seventh Circuit rejected contention that the arbitration
award violated ERISA, finding this argument to be frivolous. The Seventh Circuit reasoned that arbitrators
are authorized to order legally enforceable remedies for the violation of contracts that they are called on to
enforce; thus, Boeing’s consent to subject itself to arbitration would have proved to be illusory unless the
arbitrator was authorized to order Boeing to provide benefits to workers when it violated the CBA, even if
those benefits were covered by ERISA. The Seventh Circuit rejected Boeing’s argument that UAW should
not be heard to complain about the workers’ termination as a result of divestiture because it did not object
to the transfer to Spirit’s pension fund of Boeing’s retirement-plan assets allocable to those terminated
employees who went to work for Spirit. The Seventh Circuit found that § 208 of ERISA has been
interpreted to require that a plan that transfers liabilities to another plan must transfer enough assets to
ensure that participants would receive the same benefits the day after the transfer as they would have
received the day before. Relying on First National Maintenance Corp. v. NLRB, 452 U.S. 666, 677-78
(1981), the Seventh Circuit ruled that while the UAW could have objected to and demanded that Boeing
bargain collectively over these and any other consequences of the sale of the plants, it was equally entitled
to follow the alternative route of grievance and arbitration. The Seventh Circuit concluded that although it
was not required for Boeing to agree to provide lifetime benefits to its workers, it must live with that
decision to do so; therefore, the Seventh Circuit affirmed the District Court’s finding.

Boos, et al. v. AT&T, Inc., 704 F. Supp. 2d 600 (W.D. Tex. 2010). Plaintiffs, a group of retired
employees, brought an action asserting enforcement claims under §§ 502(a)(1)(B), (a)(2), (a)(3), and (c)(3)
of ERISA, concerning the establishment and/or maintenance of the telephone concession benefit by
Defendants BellSouth and AT&T Inc., of free or discounted telephone service for certain retirees. The
benefit applied to retirees outside the BellSouth local service (“OOR Retirees”), who retired with a service
or disability pension (“OOR Concession”). Plaintiffs alleged that BellSouth established and maintained a
defined benefit pension plan within the meaning § 3(35) of ERISA (the “BellSouth Telephone Concession
Plan”), by providing the telephone concession. Plaintiffs further asserted that when AT&T purchased
BellSouth, AT&T continued and maintained the BellSouth Telephone Concession Plan. Plaintiffs alleged
that Defendants’ conduct before and after the merger violated the provisions of ERISA governing defined
benefit pension plans. The Court observed that there had been a practice of offering free or discounted
telephone land-line services and toll reimbursements as a concession to telephone company employees
and retirees since the 1920’s. Through the years Bellsouth revised its telephone concession policy, and
provided concessions for all employees and retirees and their immediate families on intra-LATA calls for
the usual residential purposes at one location. Intra-LATA toll service referred to long distance calls within
the boundaries of a local access and transport area (“LATA”). In 2003, BellSouth provided a new policy
document for the BellSouth Employee Telephone Concession Program, which provided BellSouth
employees and retirees a concession on company-provided telecommunications services subject to
applicable state tariffs and FCC regulations. As BellSouth provided in the 1996 version of its Plan, for
employees and retirees living outside BellSouth territory, only those hired before April 1, 1996, were eligible
for concession. Following the merger of BellSouth with AT&T in 2006, BellSouth employees and retirees
continued to receive the concession pursuant to BellSouth’s pre-merger concession policy. Both parties
moved for summary judgment. The Court granted Defendants’ motion. The Court found that under
ERISA, pension benefit plans were divided into two sub-categories, including defined contribution plans
and defined benefit plans. The Court stated that generally, case law in the Fifth Circuit utilizes the three
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factor test set out in Meredith v. Time Insurance, 980 F.2d 352, 355 (5th Cir. 1993), to determine whether
an employee benefit arrangement is an ERISA plan, including: (i) the plan exists; (ii) the plan falls within
the safe harbor provision established by the U.S. Department of Labor; and (iii) the employer established or
maintained the plan with the intent to benefit employees. Plaintiffs filed a motion for summary judgment
only on the issue of whether the plan was a pension plan because it provided retirement income. Plaintiffs
asserted that the Court should view the OOR Retiree Concession as a separate plan for purposes of
determining whether it was an ERISA pension plan. Defendants asserted that the Court should look at the
entire concession plan, which was designed to provide current compensation to employees, and that it was
inappropriate to isolate the OOR Retiree Concession. The Court determined that a plan was an ERISA
pension plan if it was designed for the purpose of providing retirement income and actually does provide
retirement income. The Court remarked that the undisputed facts established that there were no different
types of benefits involved for in-region retirees and OOR retirees. Rather, the benefit provided to both in-
region and out-of-region retirees was the same, i.e., telephone concessions, or discounted and free
telephone services. The Court also found significant the benefit’s status as taxable income in determining
whether the benefit at issue provides retirement income. The Court found that it was only after the merger
that BellSouth began treating any form of concession as potentially taxable income. Although the
concession was a benefit provided to retirees, the Court found that the concession was never designed to
provide retirement income to BellSouth retirees. Accordingly, the Court denied summary judgment to
Plaintiffs. At the same time, the Court granted summary judgment to Defendants on the issue of whether
concession was a pension plan because it deferred income. The Court found that ERISA provides that a
pension plan was one that, by its express terms or as a result of surrounding circumstances, resulted in a
deferral of income by employees for periods extending to the termination of covered employment or
beyond. Defendants pointed out that retirees had no entitlement to any amounts until they incurred eligible
expenses, and that concession reimbursements were not a deferral of income. Because the concession
was not regarded as income for purposes of the IRC and ERISA, the provision of a concession in
retirement was not a deferral of income. Accordingly, the Court granted Defendants’ motion for summary
judgment, concluding that telephone concession provided to retirees did not result in a deferral of income.

Demings, et al. v. Nationwide Life Insurance Co., et al., 593 F.3d 486 (6th Cir. 2010). Plaintiff, a
County Sheriff suing as proposed representative for all public employers who sponsor 26 U.S.C. § 457
deferred compensation plans for their employees, brought a class action against Defendants alleging
breach of fiduciary duty and unjust enrichment. Defendants filed a motion to dismiss and the District Court
granted the motion, determining that the lawsuit was precluded under Securities Litigation Uniform
Standards Act of 1998 (“SLUSA”). The Sixth Circuit affirmed the judgment, and rejected Plaintiff’s
argument that his suit fell within the “state actions” exception to the SLUSA’s preclusion of covered class
actions alleging manipulation in connection with the purchase or sale of a covered security. The Sixth
Circuit noted that the state actions exception allows only for actions brought by a State, a political sub-
division, or a State pension plan on its own behalf or on behalf of a class comprised solely of other States,
political sub-divisions, or State pension plans. The Sixth Circuit found that Plaintiff did not fit within the
terms of this exception for two reasons. It determined that Plaintiff was not a State, political sub-division, or
a State pension plan bringing a suit on its own behalf. A County Sheriff is not encompassed in the
definition of any of the allotted categories, and thus, the Sixth Circuit reasoned that the plain language of
this statutory exemption did not allow for the interpretation that Plaintiff was bringing the suit “on its own
behalf” of one of the stated categories. Id. at 492. The Sixth Circuit also found that the suit was not
brought in behalf of a class comprised solely of other States, political sub-divisions, or State pension plans.
The other named Plaintiffs were other employers who sponsored the disputed plan. The Sixth Circuit
noted that the history of the state actions exception confirmed what its plain language conveyed, i.e., that
the exception applied only when there was a class of named Plaintiffs who had authorized participation in
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the action. The Sixth Circuit reasoned that Congress intended the exception to be extremely narrow and
the Sixth Circuit declined to go against Congressional intent. Accordingly, the Sixth Circuit affirmed the
judgment of the District Court and dismissed Plaintiff’s class action.

Dewhurst, et al. v. Century Aluminum Co., 2010 U.S. Dist. LEXIS 79332 (S.D. W. Va. June 24, 2010).
Plaintiffs, participants of employee benefit plans, brought a class action seeking to prohibit Defendants
from eliminating or reducing the class members’ health-care benefits. Plaintiffs moved for class
certification. The Court concluded that Plaintiffs satisfied all the requirements of Rule 23 (a) and (b), and
certified four classes consisting of participants in the employee benefit plans, retirees, their spouses and
dependents. The Court found that because there were over 400 class members, the class was so
numerous that joinder of all members was impracticable. The Court observed that, as members of the
proposed group were covered by the same labor agreements and plan documents, there were common
questions of law and fact. The Court determined that Plaintiffs’ claims were typical of the claims of the
class members, because unilateral elimination and/or reduction of retiree health care benefits affected
Plaintiffs and class members in the same way. For the same reason, the Court found that common
questions of law or fact predominated over individual questions; thus, a class action was the superior
method of adjudication under Rule 23(b)(3). The Court opined that Plaintiffs would vigorously represent
the interest of the class with qualified counsel, so the Rule 23(a)(4) requirement was satisfied. The Court
next found that Plaintiffs met the requirements of Rule 23(b)(2) because Defendants had acted or refused
to act on grounds generally applicable to the proposed class, thereby making final injunctive or declaratory
relief appropriate with respect to the class. The Court also reasoned that under Rule 23(b)(1)(A), Plaintiffs
established that separate actions by individual members of the class would create risk of inconsistent
adjudication.

Green, et al. v. UPS Health And Welfare Package For Retired Employees, et al., 595 F.3d 734 (7th
Cir. 2010). Plaintiffs, a group of participants in a Health & Welfare Package (the “Plan”), filed a class
action against Defendants for breaching the Plan and, consequently, violating ERISA. Specifically,
Plaintiffs alleged that Defendants violated their collective bargaining agreement (“CBA”) by requiring
Plaintiffs, but not other participating retirees, to pay additional contributions for the Plan and for collecting
additional contributions prior to the expiration of the 2008 CBA. The District Court found that Defendants
violated the Plan when it collected additional contributions from some but not all the retirees; however, it
found that Defendants did not violate the Plan when it required the contributions to be made prior to the
expiration of the 2008 CBA. Both parties appealed, and the Seventh Circuit affirmed the District Court’s
order. The Seventh Circuit held that Defendants violated the Plan by forcing some, but not all, of the
retirees to pay additional contributions. The Seventh Circuit found that the provision concerning how
retirees would contribute, which states that “each retired employee will share equally in the cost [of
additional contributions],” was clear and unambiguous. Id. at 738. It declined to consider any extrinsic
evidence to interpret the plain language of the Plan. The Seventh Circuit reasoned that just because a
provision was favorable to one party did not make it “unreasonable” as Defendants suggested. Id. at 739.
Next, the Seventh Circuit agreed with the District Court, finding that Defendants did not violate the Plan by
requesting additional contributions before the expiration of the 2008 CBA. The Seventh Circuit reasoned
that although the applicable provision of the Plan used the word “current,” it was clear that this term
referred to the 2002 CBA, and not the 2008 CBA. Id. at 739. Applying the doctrine of extrinsic evidence
due to the ambiguity, the Seventh Circuit found that the parties’ course of dealing showed that the Plan
was first incorporated into the 2002 CBA; additionally, the December 2007 Summary of Material
Modifications confirmed that the Plan was incorporated into the 2002 CBA. Accordingly, the Seventh
Circuit affirmed the District Court’s order.
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In Re Chemtura Corp., 2010 U.S. Dist. LEXIS 37796 (S.D.N.Y. April 21, 2010). Retirees of Uniroyal filed
a motion to stay the debtors’ implementation of changes in their retirement health benefits, which the Court
denied. The Court then brought and granted its own motion for reargument of Uniroyal Retirees’ motion to
stay pursuant to Rules 9023 and 9024. The Court found that in denying the original motion, it had failed to
consider three of the four applicable factors. First, on the matter of prejudice, the Court found that although
the stay would cost debtors $160,000 per month, the debtors had recently sought the Court’s approval to
pay $1 million per month as incentive compensation to its senior executive. Thus, the Court reasoned that
it would not, as it originally thought, prejudice the debtors to pay $160,000 per month in retiree health
benefits during the stay. Next, the Court noted that it had mistakenly considered the underlying issues for
only one Uniroyal Retiree, instead of all the Uniroyal Retirees, when determining the likelihood of success.
Upon a consideration of the interests of other retirees, the Court found that given the fact that the plan to
modify medical benefits might have been under consideration for weeks or months, giving 13 days notice
to lay personnel, who did not have counsel immediately available to them, may have been grounds for
excusable neglect when the retirees failed to respond to a motion. Further, the Court observed that it had
failed to provide any chance to the Uniroyal Retirees under Rule 60(b), the excusable neglect doctrine, to
be relieved of the default entered against them for procedural issues. Accordingly, the Court stayed the
debtors’ implementation of changes to the retirement benefits and ordered reargument on the issues.

In Re Visteon Corp., 612 F.3d 210 (3d Cir. 2010). In this action, Debtors filed voluntary petitions for relief
under Chapter 11 of the Bankruptcy Code. The Bankruptcy Court granted Debtors’ motion to terminate
certain retiree benefits, which the District Court affirmed. On appeal, the Third Circuit reversed the order,
and directed the Bankruptcy Court to order Defendant to take necessary action to immediately restore all
terminated benefits to their pre-termination/modification levels, and not to permit any future termination or
modification of the benefits except through compliance with the procedures set forth in 11 U.S.C. § 1114.
Accordingly, a group of salaried retirees filed a motion to appoint a retiree committee to immediately
reinstate retirement benefits, and for determination of administrative claim. The Bankruptcy Court granted
the motion in part and denied in part. First, the Bankruptcy Court granted the motion finding that the Third
Circuit’s ruling applied to current and future salaried retirees, and their spouses, surviving spouses,
domestic partners, and dependents (collectively “salaried retirees”). Second, the Bankruptcy Court denied
the appointment of a retiree committee for salaried retirees. Finally, finding that Debtors were immediately
working to restore retiree benefits, the Bankruptcy Court denied the salaried retirees’ motion to re-instate
retirement benefits.

Joy Global, Inc. v. Wisconsin Department Of Workforce Development, 2010 U.S. Dist. LEXIS 99464
(D. Del. 2010). This case stemmed from a complex bankruptcy of long standing involving Beloit. As a
representative of Beloit’s former employees, Defendant claimed that Harnischfeger, succeeded by Plaintiff,
Joy Global Inc., after bankruptcy proceedings, tortiously interfered with the contractual rights of former
Beloit employees. Plaintiff asserted that the interference was privileged. In 1996, Beloit amended its
severance policy whereby employees terminated through no fault of their own would receive severance
based equal to one week’s pay times the number of years of service. In 1999, Harnischfeger, parent
corporation to Beloit, filed voluntary petitions for reorganization under Chapter 11 of the Bankruptcy Code
in Delaware. Beloit amended its severance policy during the pendency of its bankruptcy petition in 1999
(the “1999 Policy”), and as a result, the benefit provided was less generous, i.e., it did not provide for one
week of severance pay for each year of service to Beloit. Upon termination from Beloit, the employees
were provided severance benefits consistent with the 1999 Policy, not the more generous benefits they
would have received under 1996 Policy. Defendant alleged that the Creditors Committee, appointed by
Harnischfeger Trustee, exerted pressure on Beloit to stop paying the larger severance. Defendant filed a
proof of claim in the bankruptcy proceeding, against Beloit Corporation on behalf of 378 identified former
employees of Beloit, alleging a violation of law through failure to pay severance benefits. Defendant also
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filed a proof of claim in the bankruptcy proceedings against Harnischfeger on behalf of 378 identified
former employees of Beloit, alleging that Harnischfeger violated Wisconsin law in relation to severance pay
owed to those former Beloit employees under two theories of liability, including that: (i) Harnischfeger was
liable as the alter ego of Beloit for Beloit’s failure to make severance payments; and (ii) Harnischfeger
tortiously interfered with contracts Beloit had with Beloit employees when, as part of the bankruptcy
proceedings, Harnischfeger induced Beloit to change its severance policy. Later, Defendant withdrew its
alter ego claim against Harnischfeger. The Court noted that the elements of claim for tortious interference
with a contract under Wisconsin law are: (i) Plaintiff must have a contract with a third-party; (ii) Defendant
must have interfered with that contract; (iii) the interference must be intentional; (iv) there must be a causal
connection between the interference and damages; and (v) Defendant must not have been justified or
privileged to interfere. With respect to the first element, the Court determined that there was an
enforceable contract between the employees and Beloit. Next, focusing on the second element, the Court
found that there was evidence that one of Harnischfeger officials, Robert N. Dangremond, interfered with
the contract. The record demonstrated that the Creditors Committee analyzed all of Beloit’s major
expenses, including severance, and identified severance as an area of potential savings. Additionally, the
record demonstrated that Dangremond communicated the Committee’s desire to see Beloit’s severance
expenditures reduced to Beloit’s President, Mark Readinger. Finally, the Court reasoned that in the
October 1999, Dangremond was acting, at least in part, in his capacity as an officer of Harnischfeger.
Accordingly, the Court concluded that the act of communicating the Committee’s alleged desire to cut the
Beloit severance contracts to legal minimums constituted interference with those contracts. With respect to
the third element, the Court found that Defendant offered no evidence to demonstrate that the
communication was intentional with the motive being interfering with the contracts to bring down the
severance pay. The Court found that the fourth element was satisfied, reasoning that Readinger would not
have undertaken to change Beloit’s severance policies if not for the call from Dangremond. Accordingly,
the Court concluded that the October 1999 call from Dangremond to Readinger was a substantial factor in
the amendment, thus establishing a causal connection. Finally, with respect to the fifth element, the Court
agreed with Plaintiff, finding that a privilege to interfere did exist. The Court observed that here, the
credible testimony and documentary evidence established that Readinger and Dennis Winkleman, the
Senior Vice President of Human Resources at Beloit, created a two-tier severance package solution in
response to their fear that, otherwise, the Committee might cut all severance to the legal minimum.
Readinger believed that in order to preserve whatever sales value was left in Beloit’s few profitable
business assets, he had to ensure that some Beloit employees would stay on after the restructuring. He
accomplished this goal by offering select employees the better severance packages. That Winkleman or
others revised that group of select employees as business needs and realities shifted did not render
Beloit’s conduct or motives wrongful. To the contrary, the Court remarked that it was persuaded that
Readinger and others were motivated to retain and compensate (with severance) as many Beloit
employees as possible, thereby preserving the value of Beloit’s businesses and, simultaneously, doing
what Readinger and Winkleman felt was right for the employees. Thus, weighing all the factors at hand,
the Court concluded that Harnischfeger was privileged to interfere with the Beloit severance contracts as it
did. Accordingly, the Court held that judgment should be entered in favor of Plaintiff.

Maytag Corp. v. International Union, Case No. 08-CV-291 (S.D. Iowa Nov. 10, 2010). Plaintiffs, Maytag
Corp. (“Maytag”) and Whirlpool Corp. (the “Company”), filed a declaratory judgment action in anticipation of
its modification to the retiree medical benefits scheduled for former Maytag employees. Maytag operated a
manufacturing complex in Newton, Iowa, and Defendants, the employees’ unions, represented the
production and maintenance employees at the Newton plants. Maytag and Defendants entered into a
series of collective bargaining agreements (“CBAs”) governing the terms and conditions of Newton plant
employees’ employment. Each of the CBAs consisted of a main agreement and supplemental insurance
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agreements (“SIAs”) covering health insurance and other insurance-based benefits for employees and
retirees. The Company acquired Maytag and assumed the CBAs at the Newton plants. At the time of the
merger, the CBA between the Company and Defendants was set to expire on July 31, 2008, and would
automatically renew unless one of the parties gave notice of its intent to change the terms. The Company
gave timely notice of its intent to change the terms of the CBA and bargain for new terms. Subsequently,
the Company proposed a modification to retiree benefits for Newton retirees, which included terminating
the Maytag Group Health Plan and enrolling all current and future Newton retirees in the Whirlpool
Corporation Group Benefit Plan. Defendants refused to bargain over the proposed modifications and took
the position that the Company could not modify the retiree benefit schedules. Plaintiffs filed a motion for
summary judgment arguing that it had the right to unilaterally modify the Newton retirees’ benefits as the
Newton retirees had no vested rights to medical benefits. The Court denied Plaintiffs’ motion. The
Company argued that Defendants could not show that retiree medical benefits were vested, and therefore
the Company had the right to unilaterally modify those benefits. While it was undisputed that the Court
should consider the SIAs, Defendants argued that various summary plan descriptions (“SPDs”) and
benefits certificates should not be considered for the purpose of their motion because of authentication
problems. Defendants also challenged the admissibility of the SPDs, plan descriptions, and benefits
certificates, arguing that they each lacked evidentiary foundation. Plaintiffs, on the other hand, contended
that the SPDs were incorporated into the SIAs and that the terms of the SPDs were equally controlling.
Plaintiffs also claimed that the other documents were part of the collectively bargained ERISA plan. The
Court found that the information in the record was insufficient to determine the weight to give the additional
documents and concluded that such a determination would require resolution of material facts. The Court
thus held that there remained genuine issues of material fact that precluded an order granting summary
judgment that relied on language found in the SPDs, plan descriptions, and benefits certificates. The Court
next found that all of the SIAs included a sub-section in the “Termination of Coverage for Employees”
section that provided that welfare plans benefits would terminate at the end of the extended coverage
periods set forth. The Court found that termination of coverage language that provided that a retiree
“shall…continue coverage…for his life,” did not conclusively express an intention to vest retiree medical
benefits, and that it could be understood as entitling a retiree to lifetime medical benefits. Id. at 13. The
Court further stated that the clause language of the clause did not clearly tie continued coverage to
previous agreements that would obviate an intent to vest because inclusion of the word “continue” in the
SIAs did not alone support a finding that “for his life” was conclusive regarding an intention to vest. Id. at
13. The Court concluded that the plain language of the termination of benefits clause was susceptible to
alternative meanings under the law, leaving questions of material fact unresolved. The Court therefore
proceeded to evaluate the SIAs in their entirety in an attempt to resolve the ambiguity regarding the intent
to vest retiree medical benefits. The Court noted that each SIA at issue contained a “term” provision. The
Court reviewed case law which discussed the welfare benefits plans that contained almost identical
durational clauses as those at issue and found that various factors were considered in determining vesting.
Finding that the inclusion of a durational clause was not dispositive when considered in isolation, the Court
held that fact issues remained and must be resolved in order to determine the relative weight to be given to
the durational clauses vis-à-vis the term clauses. The Court noted that each SIA contained coordination of
benefits clause which provided that the retiree Medical coverage would be a supplement to Medicare at
age 65. The Court ruled that the coordination of benefits clause demonstrated that the Company intended
to reduce its benefits payments, but it did not necessarily follow that the Company intended that retiree
benefits would not vest. The Court opined that the Company might have intended that retirees would
continue to receive the same benefits for life regardless of who paid. Thus, the Court held that genuine
issues of material fact remained about the effect of the coordination of benefits clauses. Pointing to a
substitution of prior benefits clause which provided that benefits provided shall be in substitution for any
and all other plans of the Company providing for insurance benefits, Plaintiffs argued that the clause
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demonstrated that benefits were not vested. Because neither party provided any authority, either in case
law or in the record to support the arguments, their Court held that it would not consider the substitution of
benefits clause’s bearing on the vesting issue absent a further record. Similarly, the Court found that
determination of the intention behind various clauses in the SIAs to indicate that benefits were intended to
survive the agreements required further record development and resolution of material issues of fact.
Finally, the Court found that Defendants had presented extrinsic evidence that arguably showed an
intention to vest retiree medical benefits, but required credibility determinations for the Court to draw any
conclusions and therefore genuine issues of material fact remained. For these reasons, the Court denied
Defendants’ motion for summary judgment.

Moore, et al. v. Menasha Corp., 2010 U.S. Dist. LEXIS 71645 (W.D. Mich. July 15, 2010).Plaintiffs, a
group of retired employees and their spouses, brought a suit against Defendant under § 301 of the Labor
Management Relations Act (“LMRA”) and § 502(a)(1)(B) of ERISA. Plaintiffs alleged that Defendant
promised them lifetime health insurance benefits under two separate collective bargaining agreements
(“CBA”), the 1994 CBA and the 1997 CBA, and then breached this obligation by decreasing the amount of
its contribution from 2007 onward. The parties filed cross-motions for summary judgment. The Court
granted Plaintiffs’ motion for summary judgment, holding that Plaintiffs (except spouses of employees)
were entitled to lifetime health insurance benefits. The Court framed the issue as whether Defendant
breached a promise to provide Plaintiffs with lifetime health insurance benefits. The Court referred to UAW
v. Yard-Man, Inc., 716 F.2d 1479 (6th Cir. 1983), which held that whether retiree insurance benefits
continued beyond the expiration of the CBA depended upon the intent of the parties, which could be
ascertained by looking at the explicit language of the CBA and if this language was ambiguous, extrinsic
evidence could be considered. The Court analyzed the terms of the two CBAs. With respect to former
employees who retired while the 1994 CBA was in effect, § 7(a) of the 1994 CBA stated that employees
reaching the age of 62 during the term of the agreement shall be provided coverage under the Blue
Cross/Blue Shield of Michigan Plan and will pay 20% of the premium until they reach age 65, after which
Defendant would pay 100% of the premium for this coverage. Defendant argued that the provision meant
that employees reaching the age of 62 during the term of the 1994 CBA shall be provided coverage only as
long as they were active employees, while Plaintiffs argued that it meant that employees reaching the age
of 62 during the term of the 1994 CBA shall be provided coverage throughout their retirements. Defendant
contended that because § 7(b) explicitly provided health benefits to persons retiring, the fact that § 7(a)
extended coverage only to employees meant that retired persons were intentionally excluded. Plaintiffs
argued that § 7(a) should be read like § 7(b), and extend coverage to employees post-retirement because
the coverage available to active employees was fully addressed in a different portion of 1994 CBA. The
Court found the express language of § 7(a) to be ambiguous, and therefore, relying upon Yard-Man, it
looked at the extrinsic evidence. The Court found that the provisions of the 1996 and 2003 SPDs, which
Defendant itself drafted, were compelling indicators that the parties contemplated that § 7(a) of the 1994
CBA would extend health coverage to employees throughout retirement. The Court further determined that
evidence of representations made to one Plaintiff prior to her retirement – that employee healthcare
coverage would continue during her retirement – was not barred by the rule against hearsay and the parol
evidence rule. The Court also found that following Plaintiffs’ retirement, Defendant actually paid the
insurance premiums in accordance with the arrangement set forth in § 7(a), finding that there was no other
provision of the 1994 CBA that possibly obligated Defendant to make these payments. The Court
concluded that this extrinsic evidence clearly indicated that the parties, including Defendant, intended that
§ 7(a) extend healthcare benefits to retired employees, not just active employees. With respect to a former
employee who retired while the 1997 CBA was in effect, the Court found that the relevant parts of § 7 of the
1997 CBA explicitly indicated that it extended coverage to retiring persons. The Court rejected Defendant’s
argument that § 7 did not extend 100% lifetime benefits to retirees because § 7 only obligated Defendant to
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provide an undefined amount of coverage. The Court observed that the lack of limitations on the duration
and amount of Defendant’s obligation to provide medical coverage to retirees meant that there were no
such limitations, not that Defendant was free to provide coverage in an amount that it chose and to
terminate the benefits unilaterally. This was especially true in light of the express temporal and percentage
limitations on Defendant’s obligation to provide other types of insurance found in other nearby provisions of
the 1997 CBA. The Court determined that representations by Defendant’s human resource manager
further strengthened the conclusion that the 1997 CBA clearly obligated Defendant to provide lifetime
health insurance benefits to retired employees. At the same time, the Court found that the express terms
of the two CBAs indicated that retiree coverage did not cover spouses of employees. Finally, Defendant
argued that, even if § 7(a) and § 7 obligated Defendant to provide health insurance to retired employees,
Defendant retained the right to alter or terminate that obligation unilaterally under a “reservation of rights
clause” in the 1996 and 2003 SPDs. Id. at *7. The Court conceded that the Sixth Circuit had recognized
that such an SPD was valid in some circumstances, even if the SPD was distributed after the effective date
of the CBA and even if the SPD had not explicitly been incorporated into the CBA. However, there are two
exceptions to this rule. First, the reservation of rights clause in the SPD must be unqualified, meaning that
the SPD must not be subject to and controlled by the provisions of the CBA, and second, there must not be
language in the CBA indicating that the CBA represented the full commitment between the parties or that
the CBA could not be amended without signed mutual consent. The Court rejected Plaintiffs’ argument
that the reservation of rights clause was not unqualified by finding that the specific language to which
Plaintiff pointed only qualified the portion of the SPD that related to basic life insurance and not to medical
benefits. Further, the Court found no language in the SPD indicating that the provisions of the SPD
addressing medical benefits were subject to and controlled by the provisions of the CBA. The Court
therefore concluded that the SPD was unqualified with regard to medical benefits. The Court, however,
agreed with Plaintiffs’ argument that the second exception applied. The Court observed that because the
1994 and 1997 CBAs explicitly stated that their bargained for rights could not be terminated without mutual
consent, the SPDs could not permit unilateral termination of Plaintiffs’ contractual rights. Consequently, the
Court granted the Plaintiffs’ motion for summary judgment as to claims brought by the retired employees,
but granted Defendant’s motion for summary judgment as to claims brought by the spouses of retired
employees.

Schreiber, et al. v. Philips Display Components Co., et al., 692 F. Supp. 2d 747 (E.D. Mich. 2010).
Plaintiffs, a group of former employees, brought a class action against Defendants, alleging that
Defendants violated § 301 of the Labor Management Relations Act (“LMRA”), and § 502(a)(1)(B) of the
ERISA. Specifically, Plaintiffs alleged that (i) they were still entitled to their vested retiree health care
benefits after their parent corporation, Phillips Electronics North America Corporation (“PENAC”), merged
with LG Electronics, forming LG Phillips Display U.S.A., Inc. (“LGP”); and (ii) the Defendants breached their
fiduciary duties under ERISA when they terminated Plaintiffs from a PENAC medical plan. The District
Court granted summary judgment in favor of Defendants, determining that Plaintiffs were not entitled to
vested retiree health insurance benefits, and that Defendants did not breach their fiduciary duty under
ERISA when they transferred ownership of the business. On Plaintiffs’ appeal, the summary judgment
order was reversed and remanded. On remand, the District Court reaffirmed that Defendants were not
obligated under ERISA to provide continuing health insurance benefits to Plaintiffs and rejected Plaintiffs’
claim that Defendants breached their fiduciary duties in violation of ERISA. With respect to the retiree
healthcare plan, the Court found LGP was not the alter ego of PENAC and, therefore, not bound by its
former collective bargaining agreement (“CBA”). The Court reasoned that although LGP continued to
manufacture CRTs, its business operation was greatly expanded to include new facilities and employees
and a broader focus. LGP had a different culture from Philips Display, and the management and
supervision changed. PENAC had no role in LGP’s operations and Philips Display ceased operations
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completely. The Court examined whether Plaintiffs satisfied the eligibility requirements for retiree health
insurance pursuant to the CBA, summary plan descriptions (“SPDs”), and plan documents. The Court
found that the plain language of the CBA and the PENAC’s applicable health insurance plans required that
an individual must have reached fifty-five years of age; have fifteen years of eligibility service; be receiving
pension benefits or have received it in lump sum; and be eligible for a company-sponsored medical plan
immediately prior to retirement. The Court found that the last requirement was not met. Plaintiffs were not
eligible for a PENAC-sponsored medical plan immediately prior to their retirement, because they had not
been full-time employees since July 1, 2001, when LGP came into existence. Moreover, the plain
language of the SPDs specifically provided that coverage under the plan ended when employees left the
company, became ineligible, or the plan terminated, whichever happened first. The Court, therefore,
determined that because Plaintiffs were not eligible for PENAC’s health insurance plans, Defendants were
not obligated to continue maintaining Plaintiffs’ retiree health insurance coverage. The Court stated that it
did not find any language in the CBA evidencing intent to vest Plaintiffs’ retiree health insurance benefits.
The Court stated that an intention to vest retiree health insurance benefits could not be inferred where
pension eligibility was one of several eligibility requirements. Further, the Court did not find any evidence
that Defendants or their representatives informed Philips Display or LGP employees, orally or in writing,
that retiree health insurance benefits were vested or guaranteed for life. Therefore, the Court concluded
that Plaintiffs’ health insurance benefits were not vested. Finally, the Court concluded that the plans need
not be amended or terminated to include Plaintiffs, and Defendants were not required to give notice to
Plaintiffs that they were being terminated from PENAC’s health plans. Accordingly, the Court also held
Defendants did not violate ERISA because they did not breach their fiduciary duties, and granted summary
judgment in favor of Defendants.

Temme, et al. v. Bemis Co., Inc., 622 F.3d 730 (7th Cir. 2010). Plaintiffs, a group of retirees, former
plant maintenance workers, and their spouses, filed a class action against Defendant alleging violations of
the Labor Management Relations Act (“LMRA”) and ERISA. The District Court granted Defendant’s motion
for summary judgment, finding that a plant closing agreement (the “Closing Agreement”) did not create an
obligation to give lifetime benefits to Plaintiffs. On appeal, the Seventh Circuit reversed and remanded for
further proceedings on whether Defendant breached its agreement by making changes to the medical
benefits plan. The Seventh Circuit determined that it was the intention of the parties to provide lifetime
medical benefits. The Seventh Circuit rejected Defendant’s argument that the closing agreement was the
contract in full and it promised no benefit, finding that the closing agreement, having made explicit
references to the collective bargaining agreement (“CBA”), must be read together with the CBA. The
Seventh Circuit opined that lack of an explicit vesting term was not a determinative factor because there
was a clear indication that the parties intended to create lifetime benefits. The Seventh Circuit noted that in
Zielinski v. Pabst Brewing Company, 463 F.3d 615 (7th Cir. 2006), it had observed that a presumption
against vesting was a natural fit with collective bargaining agreements because they were short-term
agreements and not presumed to create rights that continue past their termination date. However, the
Seventh Circuit found that the closing agreement was a long term contract with no specified end date; thus,
the presumption was less persuasive. The Seventh Circuit reasoned that the contract at issue differed
from a typical CBA as: (i) the parties were aware they were establishing and settling claims for employees
in a permanent and enduring fashion; (ii) the closing agreement explicitly applied the time limited benefit to
all employees, with the exception of those eligible employees who apply for retirement benefits; and (iii) the
retiree benefit provision contained no ending date and did not terminate for any stated reason. Further, the
Seventh Circuit opined that the corresponding CBA provision strongly implied that retired employees and
their spouses were covered until death. Accordingly, the Seventh Circuit concluded that the parties
intended to grant retirees a lifetime entitlement to medical benefits, and therefore it reversed the District
Court’s grant of summary judgment to Defendant. The Seventh Circuit also remanded to the District Court
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to determine whether Defendant breached its agreement. Defendant claimed that the 1984 master
insurance contract, to which the CBA referred, explicitly stated that the employer could modify the
conditions of the plan as long as it gives written notification to the other party. The Seventh Circuit
concluded that whether the 1984 master insurance contract included a reservation-of-rights clause and
whether the parties intended the clause to be abrogated or modified by the vested nature of the medical
benefits were issues to be decided by the fact-finder. Accordingly, the Seventh Circuit remanded the case
to the District Court to decide this matter.

United Mineworkers Of America, et al. v. American Commercial Lines Transportation Services, 2010
U.S. Dist. LEXIS 126513 (E.D. Mo. Nov. 30, 2010). Plaintiffs, an employee union (“UMWA”) and a group
of retirees, brought an action contending that Defendants made unilateral modifications to Plaintiffs’
medical benefits in their 2008 collective bargaining agreement (“CBA”). Previous CBAs required
Defendants to maintain an employee benefit plan to provide health “for life.” Id. at *15. In 2008, the parties
negotiated a CBA, which stated that employees’ medical, pharmacy, and vision coverage would end on
July 31, 2008. UMWA told Defendants that it had not agreed to this change in medical benefits to retirees,
and Defendants countered that the parties had reached an agreement, and that they had the right to
change retiree medical benefits. In this action, Plaintiffs claimed that Defendants violated the provisions of
prior CBAs , by unilaterally modifying retiree medical benefits in its 2008 CBA. Plaintiffs stated that prior
CBAs guaranteed lifetime benefits that could not be changed by subsequent CBAs, even after the prior
CBAs had expired. Defendants contended that the medical benefits provided to the retiree Plaintiffs never
vested and were subject to change through the usual collective bargaining process. Defendants brought a
motion for summary judgment. The Court noted that under ERISA, vesting of welfare benefits is not
statutory, so an employer may unilaterally modify or terminate benefits at its discretion, provided that the
employer has not entered into an agreement to the contrary. The Court further noted that retiree health
benefits fail to vest if they are subject to a clause expressly limiting the duration of the retirement health
benefits to the duration of the CBA. Here, each of the CBAs contained clear durational clauses that
specifically limited the retiree medical benefits to the term of the relevant CBA. Furthermore, the applicable
plan documents contained clear reservations of rights clauses that were inconsistent with the notion that
the retiree medical benefits were vested. The Court also observed that the Eighth Circuit has routinely held
that a reservation-of-rights provision is inconsistent with a claim of vested benefits. Although Plaintiffs
could not point to any terms that explicitly vested retiree health benefits, they asserted that certain
language in the CBAs showed that the parties intended that the benefits vested. Plaintiffs argued that the
language showed the intent to vest benefits because the language provided coverage “for life.” Id. at *59.
The Court disagreed, and explained that the reservation of rights clauses were clear and unambiguous in
retaining the right to modify or terminate benefits to Defendants. Furthermore, given the clear language of
the duration, reservation of rights, and coordination of benefits clauses present in the CBAs and applicable
plans, there was no overwhelming extrinsic evidence demonstrating that Defendants intended for retiree
medical benefits to vest. Furthermore, the “for life” language did not appear in the retiree medical benefits
portion of any relevant CBA. Id. at *65. The Court concluded that upon a plain reading of the previous
CBAs, those documents explicitly and unambiguously reserved to Defendants the right to terminate,
modify, or amend the retiree medical benefits provided to the retiree Plaintiffs. On this basis, the Court
granted Defendants’ motion for summary judgment.

Wood, et al. v. Detroit Diesel Corp., 607 F.3d 427 (6th Cir. 2010). Plaintiffs, a group of retirees, sued
Defendant regarding their health care benefits. Plaintiffs’ union (the “UAW”) and Defendant executed a
series of cap agreements purporting to limit Defendant’s contribution to retiree health care benefits for
workers who retired between 1993 and 2004. The 1993 cap agreement also established a voluntary
employee benefit association (“VEBA”) trust. After these agreements expired, Defendant and UAW
entered into a new collective bargaining agreement (“CBA”) in 2004 that implemented a new health care
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program for post-2004 retirees. As the VEBA trust depleted, Defendant notified retirees who retired
between 1993 and 2004 that they would be responsible for the costs of their health care. Plaintiffs brought
a class action and asserted that they were entitled to fully-funded lifetime health care benefits. The District
Court granted Plaintiffs’ motion for summary judgment, concluding that the CBAs in effect from 1993-2004
demonstrated an intent to vest fully-funded, lifetime health care benefits to Plaintiffs and that the cap
agreements could not alter this vested obligation. On appeal to the Sixth Circuit, Defendant argued that
the cap agreements applied; the Sixth Circuit agreed, reversed the order, and remanded the matter with
instructions to grant summary judgment to Defendant. The Sixth Circuit held that the cap amount
applicable in a particular year both determined and limited the extent of Defendant’s vested obligation to
the retirees. First, the Sixth Circuit looked at the plain language of the cap agreements. The Sixth Circuit
observed that under the 1993 cap agreement, Defendant and the UAW agreed to limit Defendant’s
contribution toward retiree health benefit premiums and to provide for the creation and funding of a VEBA
trust, which would automatically pay any premiums in excess of the contribution limit for retiree health care
cost. The Sixth Circuit held that this necessarily implied that retirees were responsible for above-cap costs
to the extent the VEBA trust was insufficient to pay those costs, even if the 1993 cap agreement did not
directly state this fact. In light of the Sixth Circuit’s vesting rules established in Winnett v. Caterpillar, Inc.,
553 F.3d 1000 (6th Cir. 2009), and UAW v. Yard-Man, Inc., 716 F.2d 1476 (6th Cir. 1983), which held that
health care benefits vested at the point of retirement, the Sixth Circuit observed that the same cap
continued to apply after the dates covered by a given cap agreement. The Sixth Circuit noted that the
1993 cap agreement limited Defendant’s contribution towards retiree health benefit premiums without
providing for an expiration date, which indicated the broad shift made by the cap agreements, from an
entitlement of a defined benefit to a defined contribution. The Sixth Circuit observed that this interpretation
was consistent with its obligation to interpret the provisions of the cap agreements as part of the integrated
whole, because if the caps imposed by the cap agreements expired after the dates covered by a given cap
agreement, those agreements would be incoherent. Next, the Sixth Circuit referred to case law regarding
general durational clauses in CBAs in Cole v. ArvinMeritor, Inc., 549 F.3d 1071 (6th Cir. 2008), which held
that general durational provisions only referred to the length of the CBAs, not the period of time
contemplated for retiree benefits. Thus, the caps continued to apply after the years specifically covered by
the cap agreements. The Sixth Circuit further observed that a contrary interpretation would be inconsistent
with the policy considerations regarding vested benefits, which were that life and health insurance benefits
for retired workers should not be left to future negotiations. The Sixth Circuit stated that the fact that the
VEBA trust was set up to pay above-cap costs did not address who was responsible for above-cap costs
when that trust was depleted. Once Defendant had paid the capped amounts and the VEBA trust had paid
any excess premium and was depleted, the only parties remaining who could pay above-cap costs were
Plaintiffs. To Plaintiffs’ argument that a letter by senior management established that Defendant’s
employees had a vested right to fully funded, lifetime health care benefits, the Sixth Circuit observed that
the letter did not comment upon whether the benefits were capped or uncapped, and the burden of
improving intent to vest rested on Plaintiffs. The Sixth Circuit concluded that the cap agreements
unambiguously established that Plaintiffs were entitled only to capped benefits.

Yeftich, et al. v. Navistar, Inc., et al., 2010 U.S. Dist. LEXIS 103709 (S.D. Ind. Sept. 28, 2010).
Plaintiffs, a group of former employees, brought a class action alleging that Defendants, their former
employers, breached their collective bargaining agreement (“CBA”) in violation of the Labor Management
Relations Act of 1947 (“LMRA”), 29 U.S.C. § 185, and denied Plaintiffs’ rights under ERISA, 29 U.S.C.
§ 1140. Defendants filed a motion to dismiss under Rule 12(b)(6), which the Court granted with respect to
the LMRA claim and denied with respect to the ERISA claim. Regarding the LMRA claim, Plaintiffs alleged
that Defendants violated the CBA by subcontracting their work to non-union plants and failing to recall them
as work became available. Without specifically naming the unions as Defendants, Plaintiffs also alleged
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that the unions breached their duty of fair representation by misleading them about the status of their
grievances. The Court, however, held that Plaintiffs conclusory allegations did not satisfy pleading
requirements and, as such, Plaintiffs failed to state a viable LMRA claim against Defendants. Plaintiffs
additionally alleged that Defendants violated § 510 of ERISA when they transferred work, laid-off Plaintiffs,
and failed to recall Plaintiffs for the purpose of preventing them from attaining their rights under the benefit
plans. To state a claim under § 510, the Court indicated that Plaintiffs must allege that: (i) they belonged to
the class protected by § 510; (ii) they were qualified for their job positions; and (iii) they were discharged or
denied employment under circumstances that provided some basis for believing that prohibitive intent
existed. Defendants argued that Plaintiffs failed to sufficiently plead the third element that Defendants laid-
off Plaintiffs and closed the plant with the specific intent to interfere with their ERISA rights. The Court held
that although such an allegation alone – that Plaintiffs were terminated to reduce or evade Defendants’
liability under the benefit plans – would not satisfy the applicable pleading standards at such an early stage
in litigation, Plaintiffs need only allege facts sufficient to provide some basis for believing that Defendants
engaged in prohibited conduct. Plaintiffs alleged that although the reason given for their lay-offs was that
there was insufficient work, actual work was available. Plaintiffs also alleged that rather than recall
Plaintiffs, Defendants sub-contracted work to others, which eventually led Defendants to close the plant
due to the alleged lack of work. Finally, Plaintiffs alleged that Defendants’ action were intentionally done
with the purpose of interfering with Plaintiffs’ rights under the plans. The Court observed that although it
was unclear whether Plaintiffs could prove these allegations, the allegations provided at least some basis
for believing that Defendants engaged in prohibited conduct in violation of ERISA, which was all that was
required. Accordingly, the Court denied Defendants’ motion to dismiss Plaintiffs’ ERISA claim.

(xxii) Civil Rights Class Actions

DG, et al. v. Devaughn, et al., 594 F.3d 1188 (10th Cir. 2010). Plaintiffs, a group of foster children,
brought a class action, seeking declaratory and injunctive relief, under 42 U.S.C. § 1983 against
Defendants, Oklahoma Commission for Human Services and its director, alleging violations of their First,
Fifth, Ninth, and Fourteenth Amendments rights. Specifically, Plaintiffs alleged that Defendants’ agency-
wide foster care policies and practices exposed all class members to an impermissible risk of harm, and
Defendants failed to adequately monitor the safety of class members. Plaintiffs moved for class
certification, and the District Court granted the motion, finding that Defendants’ monitoring practices
compromised the safety of all children in the proposed class regardless of their unique factual
circumstances. Defendants appealed, and the Tenth Circuit affirmed the order. The Tenth Circuit
analyzed the class certification requirements of commonality and typicality. The Tenth Circuit found
commonality among the class claims through its reliance on Milonas v. Williams, 691 F.2d 931, 935 (10th
Cir. 1982), which held that the shared risk of being subjected to the purportedly unconstitutional practices
justified certification. The Tenth Circuit reasoned that Plaintiffs were not required to prove that every class
member suffered constitutionally-cognizable harm and that only named Plaintiffs in a class action seeking
prospective injunctive relief had to demonstrate standing. The Tenth Circuit explained that certification was
appropriate even if Defendants’ action or inaction had taken effect or was threatened only as to one or a
few members of the class, provided it was based on grounds generally applicable to the class. Thus, the
Tenth Circuit held that all class members, by virtue of being in Defendants’ foster care, were subject to the
purportedly faulty monitoring policies of Defendants and had similar constitutional claims. With respect to
the typicality requirement, the Tenth Circuit found that the harm and threat of harm suffered by Plaintiffs as
a result of Defendants’ allegedly deficient monitoring practices was typical of the harm and threat of harm
suffered by all children in the class because all foster children were subjected to Defendants’ monitoring
policies. Additionally, the Tenth Circuit found that Plaintiffs and the class members had a common legal
theory, i.e., violation of their substantive due process right to be free from harm while in state custody. The
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Tenth Circuit, therefore, concluded that the District Court acted within its discretion to find that commonality
and typicality were satisfied and affirmed the District Court’s order.

Portis, et al. v. City Of Chicago, 613 F.3d 702 (7th Cir. 2010). Plaintiffs, a group of suspects who
committed offenses that were punishable only by fine, filed a class action against the City of Chicago,
alleging that the two hours the City took to get Plaintiffs from the generation of the central booking number
(“CB Number”) for arrest to release constituted an unreasonable detention that violated the Fourth
Amendment. After Chicago’s police know the arrested person’s identity and conclude that he is not wanted
on a more serious charge, and a supervisor determines that probable cause supports the accusation, a
desk sergeant issues the CB Number. After issuance of the CB Number, the person is entitled to be
released after signing of a personal-recognizance bond and a return of their belongings. The District Court
granted Plaintiffs’ motion for class certification, and as to liability issues, the District Court agreed with
Plaintiffs’ contentions, and granted their motion for summary judgment on liability. Defendants appealed,
and the Seventh Circuit reversed and remanded. Defendants argued that the concept of “reasonableness”
was incompatible with a bright-line rule, such as “no more than two hours between CB number and
release.” Id. at 703. The Seventh Circuit agreed with Defendants based on the Supreme Court’s decision
in County of Riverside v. McLaughlin, 500 U.S. 56 (1991), which held that the profusion of arbitrary
numerical lines for holding back people after arrest was unwarranted and complicated the administration of
the criminal justice system. The Seventh Circuit determined that by establishing a numerical definition of a
reasonable detention, the District Court just did what McLaughlin disapproved. Citing Illinois v. Gates, 462
U.S. 213 (1983), the Seventh Circuit found that given the contextual nature of analysis under the Fourth
Amendment, it was almost impossible to justify an inflexible two-hour rule. The Seventh Circuit also found
that the decisions on which Plaintiffs relied – Chortek v. Milwaukee, 356 F.3d 740 (7th Cir. 2004) and
Gramenos v. Jewel Companies, Inc., 797 F.2d 432 (7th Cir. 1986) – only called for an explanation of
extended delay but did not establish an outer limit. The Seventh Circuit observed that the only numerical
line (in the context of time between arrest and presentation before a magistrate) was that described in
McLaughlin, and it was a presumption rather than a maximum outer limit because McLaughlin stated that
reasonableness must be assessed one case at a time. Further, the Seventh Circuit found that the
reasonableness requirement of the Fourth Amendment was a standard and not a rule. Relying upon
United States v. Childs, 277 F.3d 947 (7th Cir. 2002), the Seventh Circuit determined that the District Court
failed to explain why it set a time limit for a particular part of the process, and stated that what was
reasonable, or not, was how much time passed between arrest and release in relation to the reasons for
detention; the time for each step along the way was not subject to an independent limit. Accordingly, the
Seventh Circuit concluded that the District Court must examine not only the length of a given detention, but
also the reasons why release was deferred and that there was no numerical shortcut to cover all situations.
Finally, the Seventh Circuit observed that for these reasons, the District Court erred in granting class
certification. The Seventh Circuit found that because one detainee’s circumstances differed from other
detainees in the class, common questions did not predominate and class certification was inappropriate
under Rule 23(b)(3). Consequently, the Seventh Circuit reversed the District Court’s class certification
order and the grant of summary judgment on liability in favor of Plaintiffs.

Williams, et al. v. City Of Antioch, 2010 U.S. Dist. LEXIS 97829 (N.D. Cal. Sept. 2, 2010). Plaintiffs
brought an action alleging that the City of Antioch intentionally discriminated against African-American
households on the basis of race and/or source of income, and pursued policies and practices that had an
unjustified adverse impact on them. Plaintiffs were participants in the Section 8 Housing Choice Voucher
Program, a federally funded program whose purpose included aiding lower-income families in obtaining
housing. The Housing Authority of the County of Contra Costa (“HACCC”) issued vouchers to eligible
applicants and entered into contracts with landlords, wherein HACCC agreed to make timely rental
payments to the owner on behalf of the family. In 2006, the Antioch Police Department (“APD”) attempted
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to obtain a list of all Section 8 properties in the City in order to determine whether Section 8 households
were responsible for a disproportionate number of police calls. The APD reported that the addresses of so-
called repeat offenders on Section 8 – those whose residences had been the focus of multiple service calls
– would be given to HACCC to provide a basis for revoking eligibility for Section 8 assistance.
Subsequently, the City and the APD created a unit called the Community Action Team (“CAT”) within the
police department, which primarily focused on Section 8 participants, and particularly of those residing in
affluent City neighborhoods. Plaintiffs alleged that by establishing CAT to investigate complaints of
disturbances and nuisance in residential units, the City intended and knew that a primary focus of CAT
would be Section 8 households. Plaintiffs contended that the brunt of CAT investigations fell
disproportionately on African-Americans, as they constituted about 14% of City households, yet they were
subject to approximately two-thirds of all CAT investigations. Additionally, while African-Americans
constituted 56% of the City’s Section 8 households, 70% of all CAT referrals to HACCC involved African-
Americans. Plaintiffs brought this class action on behalf of all African-Americans who previously or
currently held, may hold in the future, or those who were erroneously regarded by the City and officers of
the APD as holding Section 8 housing vouchers. Plaintiffs filed a motion for class action certification, which
the Court granted. The City objected to Plaintiffs’ proposed class definition. It contended that including
those who “may hold” Section 8 housing vouchers and those would “will reside” in the City inappropriately
encompassed “future” class members. Id. at *6. The Court rejected this argument, finding that inclusion of
future class members was not in itself unusual or objectionable. The City also objected to including in the
class those that were erroneously regarded by the City and officers of the APD as holding Section 8
vouchers because determining who fit in that category was neither administratively feasible nor objectively
reasonable. The Court agreed that individual police officers erroneously targeted as holding Section 8
vouchers could not be ascertained by reference to any objective criteria. Accordingly, the Court modified
the class definition by excluding this criteria. The Court further found that the class met the numerosity
requirement, as there were 1,061 African-American Section 8 households in Antioch. The Court found that
the commonality requirement was also met because Plaintiffs’ claims – that (i) whether the City and its CAT
unit targeted Section 8 recipients, and (ii) whether the targeting of Section 8 households had an adverse
impact upon African-Americans – were common to the entire class. Likewise, the Court found that the
class had satisfied the typicality and adequacy of representation requirements of Rule 23. Regarding the
Rule 23(b) requirements, the Court noted that Plaintiffs sought injunctive and declaratory relief to address
the City’s allegedly discriminatory policies and practices. The Court found that class certification under
Rule 23(b)(2) was appropriate where the primary relief sought was declaratory or injunctive. Accordingly,
the Court granted class certification.

(xxiii) Class Action Discovery Issues

Arias, et al. v. Dyncorp Aerospace Operations, LLC, et al., 677 F. Supp. 2d 330 (D.D.C. 2010).
Plaintiffs, a group of citizens of Ecuador, brought a class action alleging physical harm and property
damage stemming from Defendants’ contract with the U.S. Government to spray pesticides to eradicate
Colombian cocaine and heroin farms. Defendants moved to dismiss a large group of Plaintiffs who failed
to provide sufficient information regarding their location at the time of the alleged exposure and/or their
damages. The parties disputed whether the named Plaintiffs should be dismissed with or without
prejudice. The Court dismissed the named Plaintiffs with prejudice based on Rules 37 and 41. The Court
found that Plaintiffs had persistently failed to comply with discovery and discovery-related orders, which the
Court viewed as willful non-compliance. The Court justified this sanction by noting that over a two-year
period, Plaintiffs received multiple orders directing them to respond in full to the damages questionnaires
and three extensions of time to respond. Moreover, the Court observed that Plaintiffs’ failure to furnish the
requested information prejudiced Defendants and impeded their ability to prepare a defense. In addition,
the Court found that Plaintiffs had not demonstrated any good cause entitling them to an additional
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extension of time to comply. The Court found that no lesser sanction was appropriated; thus, it dismissed
Plaintiffs’ claims with prejudice.

Bell, et al. v. Lockheed Martin Corp., 2010 U.S. Dist. LEXIS 62971 (D.N.J. June 23, 2010). Plaintiffs, a
group of female employees, brought an action against Defendant, alleging violations of Title VII and New
Jersey Law Against Discrimination (“NJLAD”). Specifically, Plaintiffs alleged that Defendant discriminated
against its salaried female employees by advancing male employees more quickly through middle
management and into upper management level positions, and discriminated against female employee with
respect to pay grade, annual and promotional increases, merit pay increases, and bonuses. Plaintiffs filed
a motion to compel company-wide discovery. Defendant filed a motion for a protective order and to
bifurcate discovery such that only certification issue would be discoverable in the first round. The Court
granted Plaintiffs’ motion in part and denied Defendant’s motions. Plaintiffs argued that company-wide
discovery of director level positions was necessary to meet the burden required to obtain class certification
because they would need to demonstrate that Defendant’s common policies and practices had a disparate
impact on females and that there was evidence of a pattern or practice of gender discrimination. Plaintiffs
relied on Gutierrez v. Johnson & Johnson, 2002 U.S. Dist. LEXIS 15418, at *1 (D.N.J. Aug. 15, 2002),
which noted that Plaintiffs should have wide latitude to conduct company-wide discovery and that the
relevant issue is the extent to which the case involves a common employment policy or practice. Guiterrez
further reasoned that all parties would benefit from broad discovery when the Court considers class
certification issues, as it would have the necessary data to determine if the requirements of Rule 23(a)
were met. The Court determined that Plaintiffs had demonstrated the relevance of company-wide
discovery, finding that the allegations of uniform company policies and practices were sufficiently asserted
for the Court to conclude that discovery into other business areas and business units constituted relevant
discovery under Rule 26(b). As to the reach of discovery, Plaintiffs sought discovery dating back two years
with respect to the class for the Title VII claims, one year with respect to the sub-class for the NJLAD
claims, and fifteen years with respect to electronic data. The Court found that discovery seeking
information relating to other charges of discrimination, which may have been raised against Defendant by
its employees in the past, was relevant because the existence of a pattern of discrimination in a job
category may well justify an inference that the practices complained of were motivated by improper factors;
thus, the Court permitted the requested discovery for a period of two years. However, the Court rejected
Plaintiffs’ request to seek documents dating back fifteen years. The Court also rejected Defendant’s
motion seeking a protective order against Plaintiffs’ request for the disclosure of information related to the
race or age. The Court observed that Plaintiffs sought the race and age information for two purposes,
including: (i) such data was necessary to conduct statistical analysis; and (ii) to establish anecdotal
evidence of other types of discrimination. The Court found that such data was necessary, and accordingly,
denied Defendant’s motion for a protective order. Finally, the Court also denied Defendant’s motion to
bifurcate discovery. In doing so, the Court found that In Re Hydrogen Peroxide Antitrust Litigation, 552
F.3d 305 (3d Cir. 2008), concluded that although the scope of the Court’s inquiry at the class certification
stage may be circumscribed, clearly the Court is required to consider merits issues if necessary to resolve
class certification issues, which supports permitting pre-certification merits discovery. The Court concluded
that given Plaintiffs’ burden at the class certification stage of producing evidence in support of the merits to
the extent there was overlap with the requirements of Rule 23, the Court denied without prejudice
Defendant’s motion to bifurcate discovery. Consequently, the Court granted in part and denied in part
Plaintiffs’ motion to compel company-wide discovery, denied Defendant’s motion for a protective order, and
denied without prejudice Defendant’s motion to bifurcate discovery.

CE Design Ltd., et al. v. Cy’s Crabhouse North, Inc., 2010 U.S. Dist. LEXIS 86752 (N.D. Ill. Aug. 23,
2010). Plaintiffs filed a class action suit under the Telephone Consumer Protection Act, alleging that
Defendant engaged in a prohibited “spam” faxing campaign. Defendant moved to dismiss, claiming that
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Plaintiffs had engaged in improper discovery tactics by paying $5,000 to obtain evidence from a third-party
that they refused to produce in discovery. Specifically, Plaintiffs obtained a copy of the hard drive from
Defendant’s marketing company containing the faxes, e-mail correspondence, and faxing logs, serving as
the basis for this and related actions. A third-party, B2B, claimed it had produced the hard drive under
what it understood as a protective order that would prohibit further dissemination or use in other cases.
The Court invited B2B to submit a letter stating its position. The Court noted that while B2B would likely be
embarrassed or could face liability based on the contents of the hard drive, these factors did not constitute
good cause for the imposition of a protective order. Id. at *10. Turning to the question of whether Plaintiffs
improperly withheld the hard drive from production, the Court held that the data on the hard drive was
cumulative or irrelevant to the question before the Court at the time, which was limited to class certification.
The data was later produced, and Plaintiffs were required to pay Defendant expert’s reasonable fees
relating to the preparation of a supplemental report. Finally, the Court held that there was insufficient
evidence that the payment of $5,000 to B2B to obtain the hard drive was improper or a violation of
professional ethics, as the payment did not influence testimony or was it contingent on the outcome of the
case.

Duling, et al. v. Gristede’s Operating Corp., 266 F.R.D. 66 (S.D.N.Y. 2010). Plaintiffs, a group of current
and former female employees at a grocery chain, brought a class action alleging that their employers
systematically discriminated against them by channeling them into cashier and bookkeeper positions. The
Court directed Defendants to produce personnel files for all employees who worked with Defendants during
a specific period. Defendants filed a motion for a protective order limiting Plaintiffs’ use of employee
personnel files produced by Defendants. The Court granted Defendants’ motion. The Court first
addressed the issue whether any protective order was appropriate at all. Defendants argued that a
protective order was necessary because of the harm and embarrassment its employees would experience
if information contained in their personnel files such as their private medical records, criminal records,
banking records, background check records, immigration records, and disciplinary and compensation
records were disseminated widely. Plaintiffs argued that Defendants must show specific past examples of
employees having been harmed through the disclosure of information in their personnel files. The Court
stated that personnel files of employees generally are regarded as confidential and appropriate protective
orders governing their use in litigation is warranted because of the inherent potential for harm or
embarrassment if the information is revealed. The Court cited Dahdal v. Thorn Americas, Inc., 1997 U.S.
Dist. LEXIS 14792 (D. Kan. Sept. 15, 1997), which held that the subjects of such files were often non-
parties to litigation and that the files commonly contained sensitive and personal information having no
relevance to the issues in litigation. Permitting wide dissemination of personnel files would result in
economic or emotional harm and justice required protection against dissemination of such confidential and
personal information. The Court observed that even though Defendants did not provide specific examples
of harm to its employees, the harm that would result from the disclosure of the undisputedly personal
information established a particular need for protection. The Court opined that an appropriate order could
be crafted to balance Plaintiffs’ interest in unrestricted use of the files against Defendants’ interest in
protecting privacy of its employees. The Court then addressed the content of the order. Plaintiffs argued
that Defendants’ proposed order was overbroad because it covered all the documents in the personnel
files, and not just the small groups of documents that Plaintiffs conceded were private. The Court observed
that since only a few documents in the personnel files were likely to lack any privacy implications, a
comprehensive approach was more sensible. Moreover, a protective order covering the entire files would
not hinder Plaintiffs’ ability to prepare their case, as long as Plaintiffs informed people of the confidential
status of the personnel files. Regarding disclosure to the media, the Court allowed Plaintiffs to disclose: (i)
any information from the personnel files of the named Plaintiffs and; (ii) information from the personnel files
of employees other than the named Plaintiffs, provided that the information was disclosed in a manner that
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precluded the association of any specific item of information with any particular individual. Plaintiffs argued
that the provision of Defendants’ proposed order that provided for the order to apply to documents
previously produced by Defendants would inappropriately encompass documents beyond personnel files.
The Court clarified that the protective order covered personnel files already produced and those that would
be produced in future by Defendants, but would not cover any documents other than personnel files.
Finally, Plaintiffs contended that because their counsel represented them in several other employment
actions against Defendants, Plaintiffs’ counsel should be permitted to use the personnel files produced
here in those actions as well. Defendants contended that the use should be restricted to this action. The
Court determined that under the Federal Rules of Civil Procedure, there was no automatic prohibition
against using discovery obtained in one litigation in another litigation. The Court observed that to secure
the just, speedy and inexpensive determination of every action (as provided by Rule 1), the restriction of
use of discovery to the litigation in which it is initially obtained should not be imposed. In this regard, the
Court referred to United States v. Hooker Chemicals & Plastics Corp., 90 F.R.D. 421, 426 (W.D.N.Y. 1981),
which held that use of discovery disclosed in one lawsuit in connection with other litigation promoted the
speedy and inexpensive determination of every action. The Court also referred to Patterson v. Ford Motor
Co., 85 F.R.D. 152, 154 (D.C. Tex. 1980), which held that the availability of discovery information to
counsel in related proceedings may reduce the time and money which must be expended in similar
proceedings, and may allow for effective, speedy, and efficient representation. The Court found no
indication of any bad faith on the part of Plaintiffs while seeking use of discovery material in other litigation.
Accordingly, the Court permitted Plaintiffs and their counsel to use the personnel files in other actions they
had brought or may bring in future against Defendants, but only to the extent that the files would also be
discoverable in those cases. Consequently, the Court granted Defendants’ motion for a protective order
limiting Plaintiffs’ use of personnel files but permitted Plaintiffs and their counsel to use the files in other
actions against Defendants.

Flomo, et al. v. Bridgestone Americas Holding, Inc., et al., 2010 U.S. Dist. LEXIS 42806 (S.D. Ind.
April 30, 2010). Plaintiffs brought a class action alleging that Defendants violated the Alien Tort Statute,
28 U.S.C. § 1350. Plaintiffs filed a motion to amend their complaint to add a claim for unjust enrichment
based on the laws of Liberia. Plaintiffs moved to compel document production on the grounds that their
claims for unjust enrichment made the documents relevant and available for discovery. The Court denied
the motion, finding discovery on those claims to be inappropriate at the present time in the litigation. The
Court reasoned that Plaintiffs’ motion to amend their complaint to add the relevant Liberian law claims was
still pending; thus, they were not entitled to obtain discovery on claims that had not yet been added under
the Federal Rules of Civil Procedure. The Court noted that although good cause could permit discovery on
non-asserted claims, Plaintiffs lacked good cause because: (i) Liberian law does not recognize free-
standing claims for unjust enrichment, and thus the claims were not properly plead; and (ii) waiting to allow
the requested discovery would cause minimal disruption in the case. Accordingly, the Court denied
Plaintiffs’ motion to compel discovery.

Hamilton, et al. v. First American Title Insurance Co., 2010 U.S. Dist. LEXIS 21157 (N.D. Tex. Mar. 8,
2010). Plaintiffs, a group of home owners who refinanced their houses, brought a class action alleging that
Defendant charged a premium for a new lender title insurance policy, and failed to pay them a mandatory
discount. The Magistrate Judge issued a discovery schedule order that limited the scope of discovery to
Rule 23 issues pending a ruling on class certification. During class certification discovery, Plaintiffs
requested Defendant to produce data regarding title insurance policies in electronic form. Defendant
objected to the request as overbroad, irrelevant, and not reasonably calculated to lead to the discovery of
admissible evidence. Plaintiffs filed a motion to compel and the Magistrate Judge granted Plaintiffs’
motion. Pursuant to Rule 72, Defendant moved to vacate the order and to deny Plaintiffs’ motion to compel
as moot. The Court reviewed the Magistrate Judge’s order for abuse of discretion because Defendant
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contended error in applying Rule 26(b)(1), as the information sought was irrelevant to class certification.
The Court found that because Defendant’s objections simply restated its earlier arguments in response to
Plaintiffs’ motion, Defendant failed to establish that the Magistrate Judge had abused his discretion when
granting Plaintiffs’ motion. The Court opined that the Magistrate Judge’s decision was consistent with the
Federal Rules of Civil Procedure’s liberal approach to discovery and within the bounds of its discretion.
Defendant also sought to vacate the order on mootness grounds, as Plaintiffs withdrew their request to file
a supplemental brief in support of their class certification motion based on the electronic data. The Court
observed that although the discovery schedule order required Plaintiffs to file all supporting affidavits and
other evidence together with their brief in support of class certification, the mere fact that they would not file
a supplemental brief based on the electronic data did not mean that Plaintiffs could not use that data in
support of class certification. The Court stated that the propriety of class certification would be a continuing
issue regardless of its ruling on class certification, because if it certified the class Defendant could move to
decertify, and if the Court declined to certify, Plaintiffs could move for reconsideration. The Court
concluded that the fact that Plaintiffs had agreed not to rely on the electronic data to support their pending
motion for class certification did not make their request for that data moot, or render the data irrelevant to
class certification issues.

John B., et al. v. Goetz, 2010 U.S. Dist. LEXIS 8821 (M.D. Tenn. Jan. 28, 2010). After the filing of a
consent decree in 1998 intended to vindicate the interests under federal law of a class of minor children
entitled to screening and other health care, Defendants encountered a number of problems in their
compliance efforts in maintaining electronically-stored information (“ESI”). In this decision, the Court noted
that “the core of this ESI discovery controversy is the absence of any effective attempt by Defendant to
preserve and segregate relevant ESI, since the filing of this action in 1998.” Id. at *84-85. The Court found
these issues included Defendants’ failure to implement a timely and effective litigation hold; use an
independent entity to collect ESI from custodians; the exaggeration of estimated review costs; the
usefulness of “experts only” conferences to address e-discovery issues; not reasonably available ESI; the
form of production, cost-shifting and proportionality; the importance of non-monetary factors in ordering
production of ESI; creation of privilege logs; and waiver of privilege. In light of these deficiencies, the Court
granted Plaintiffs’ motion to compel Defendant to comply with prior orders and left open the question of
sanctions.

Kernats, et al. v. Comcast Corp., 2010 U.S. Dist. LEXIS 20276 (N.D. Ill. Jan. 14, 2010). Plaintiffs, a
group of employees, brought a class action alleging that Defendant violated the Illinois Minimum Wage Law
and the Illinois Wage Payment and Collection Act. Before filing a motion for class certification, Plaintiffs
moved for an order compelling Defendant to more fully respond to Plaintiffs’ interrogatories by disclosing
an extensive list of Comcast employees who might be potential witnesses in the litigation. The Court
denied the motion, reasoning that Plaintiffs sought to compel broad disclosure of the identities and contact
information of Defendant’s employees, without any reason to find that the requested information would be
relevant to the litigation other than Plaintiffs’ assertion that the employees were “putative” members of the
class. Id. at *4. The Court noted that in Rule 23 cases where Plaintiffs have not yet filed a motion for class
certification, discovery may be used to help determine whether the class can properly be certified,
particularly with respect to the threshold requirements of numerosity, commonality, and adequacy of
representation. When analyzing pre-certification discovery requests such as this one, courts often consider
whether Plaintiffs would be unable to locate and interview any putative class members without discovery
from Defendant. The Court reasoned that Plaintiffs had other means of accessing information from some
class members who were still working in Defendant’s call center; thus, the Court declined the discovery
request. Finally, the Court found that to comply with Rule 26(a)(1), Defendant was not required to disclose
all of its employees who could potentially be class members, but only those it might use as witnesses to
support its claims or defenses. Defendant provided exhibits demonstrating that it had complied with this
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obligation, and the Court concluded that Plaintiffs’ demand was inappropriate at this stage of litigation. For
these reasons, the Court denied Plaintiffs’ motion.

Lady Di’s, Inc., et al. v. Enhanced Services Billing, Inc., 2010 U.S. Dist. LEXIS 17565 (S.D. Ind.
Feb. 25, 2010). In this putative class action arising out of alleged improper billing practices by Defendants,
Plaintiffs sought discovery of electronically-stored information (“ESI”) from other entities for which
Defendants provided billing services. The Court allowed Plaintiffs to take discovery to substantiate its class
allegations but found that, as drafted, the requests were overbroad and unduly burdensome. The Court
noted that class discovery would “invariably include some merits discovery” and that, even if certification
was denied, class discovery might be indistinguishable from merits discovery. Id. at *4. As a result, the
Court scheduled a hearing before a Magistrate Judge on the scope of class discovery and directed
Defendants to produce appropriate witnesses for the hearing on the ESI issues.

Melendres, et al. v. Arpaio, 2010 U.S. Dist. LEXIS 20311 (D. Ariz. Feb. 12, 2010). In this putative class
action alleging civil rights violations arising out of the allegedly illegal enforcement of immigration laws
against Hispanics by the Maricopa County Sheriff’s Office (“MCSO”), the Court imposed sanctions on the
MCSO for the failure to implement a litigation hold. The Court found that no hold notice had been
communicated to the MCSO’s personnel and, if there had been one, it had been insufficient to specify the
information to be preserved. The Court noted that relevant spread sheets detailing special operations
conducted by the MCSO and e-mail files had been destroyed, although Defendants were attempting to
recover e-mail from backup systems. Turning to the nature of the sanctions, the Court allowed Plaintiffs to
suggest possible inferences concerning the content of destroyed spreadsheets based on the categories of
information known from a single preserved spreadsheet. The Court deferred the imposition of sanctions for
the failure to preserve e-mail pending the MCSO’s recovery efforts and the filing of affidavits describing
those efforts. The Court also deferred a ruling on what date triggered the duty of preservation pending
further submissions of the parties.

Moore, et al. v. Napolitano, 2010 U.S. Dist. LEXIS 70892 (D.D.C. July 15, 2010). Plaintiffs, a group of
current and former African-American U.S. Secret Service special agents, brought a class action against
Defendant alleging failure to promote due to race discrimination. After Defendant failed to comply with an
order compelling a reasonable search for paper documents responsive to Plaintiffs’ document requests, the
Magistrate Judge imposed sanctions under Rule 37. Defendant field Rule 72 objections to the sanctions
order, and the Court affirmed. Defendant contended that the Magistrate Judge erred because Plaintiffs
requested the sanction before the Magistrate Judge issued the order granting Plaintiffs’ motion to compel,
and because the Magistrate Judge’s sanction opinion made no finding that Defendant violated the order
granting the motion to compel. The Court held that the timing of a party’s request for sanctions does not
determine a Magistrate Judge’s authority to issue them. The Magistrate Judge granted the motion to
compel on December 21, 2007, and pending a further hearing to determine what if any additional sanctions
were warranted, preliminarily assessed costs against Defendant as authorized under Rule 37(a)(5). The
Magistrate Judge later held a hearing with a dual focus on additional sanctions for Defendant’s discovery
violation found at the December 21, 2007 hearing, and Defendant’s compliance with the compulsion order
issued that day. The Court ruled that the Magistrate Judge had authority to issue sanctions for violation of
the compulsion order. Defendant asserted that the Magistrate Judge erred in finding that Defendant failed
to conduct searches for responsive decision-maker documents. The Court found that when Plaintiff
alleged that Defendant violated a discovery order, and showed that Defendant failed to search in particular
locations or that individual searches conducted by Defendant’s agents were inconsistent, then it falls to
Defendant – as the party with superior knowledge of its own records – to show the reasonableness of its
decisions regarding where and how to search for responsive documents. The Court found that the
Magistrate Judge carefully considered all evidence presented by both parties to determine whether
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Plaintiffs had carried their burden, and only then found that Defendant had failed to make appropriate
searches. Defendant contended that the Magistrate Judge did not assess Defendant’s search efforts
under the correct legal standard based on reasonableness, and instead applied a more stringent standard.
The Magistrate Judge found that Defendant had limited its search for responsive documents to only three
Secret Service divisions and had not searched the records of any decision-maker stored outside of these
divisions prior to December 21, 2007. As the Magistrate Judge noted, Defendant acknowledged that it
could have gone to individual supervisors within the Secret Service and queried them personally about the
recommendation materials they may have had that would have been responsive to Plaintiffs’ request. The
Court found that Plaintiffs presented evidence demonstrating the likely existence of responsive documents
in the records of other decision-makers and recommenders in the promotion process. Likewise, the Court
concurred with the Magistrate Judge’s finding that Defendant failed to conduct a reasonable search in
November and December of 2007 and January of 2008, partly in violation of the order granting Plaintiffs’
motion to compel a reasonable search of records of decision-makers for responsive documents. The
Magistrate Judge found that the search instructions given to the individual agents charged with carrying out
the Defendant’s search for documents in November and December of 2007 were ambiguous and deficient.
In reaching the conclusion that Defendant failed to conduct a reasonable search in response to the
December 21, 2007 order, the Magistrate Judge considered the search efforts of four of Defendant’s
agents. The Magistrate Judge found that the testimony of these four agents exposed the widely varying
extent of searches conducted, and revealed that they conducted inadequate searches for responsive
documents, not reasonable ones consistent with Defendant’s obligation under the order. The Magistrate
Judge found that Defendant’s violation of the order compelling a reasonable search was willful, and
ordered that once Plaintiffs had established a prima facie case of discriminatory non-promotion, Defendant
may not defend any such prima facie case. Defendant alleged that the Magistrate Judge erred in imposing
this sanction because the circumstances of this case were not sufficiently egregious to warrant such a
severe sanction. Defendant alleged that either no sanction was warranted or lesser sanctions of reopening
discovery, allowing Plaintiffs to supplement their motion for class certification, and a division of costs for
adjudicating Plaintiffs’ motion to compel were more appropriate in the circumstances. The Court
determined that the central requirement of Rule 37 was that any sanction must be just, and the choice of
sanction should be guided by the concept of proportionality. The Court observed that Bonds v. District Of
Columbia, 93 F.3d 801, 808 (D.C. Cir. 1996), instructed that before imposing a severe, litigation-ending
sanction that approaches a default judgment or denies a party a fair trial on merits, the Magistrate Judge
must consider whether lesser sanctions would be more appropriate for the particular violation because the
judicial system favored disposition of cases on the merits. Bonds precluded the Defendant from offering
any fact witnesses at trial as a discovery sanction for failing to respond in a timely manner to an
interrogatory requesting the names of all persons with knowledge of relevant events regarding the class
action and then providing an inadequate response. The Court concluded that the Magistrate Judge was
right in applying the Bonds framework when considering whether to impose a severe sanction and made
findings that the Defendant’s conduct caused prejudice to Plaintiffs, and there was a need to deter
Defendant’s willful violation. Likewise, the Court agreed with the Magistrate Judge’s holding that
Defendant’s failure to search for and serve the documents responsive to Plaintiffs’ requests for production
of documents on a timely basis prejudiced Plaintiffs’ ability to conduct meaningful discovery and to prepare
to address the merits of their claims. The Court also agreed with the Magistrate Judge’s conclusion that
Defendant had made a mockery of the Rule 34 case management orders, the order granting Plaintiffs’
motion to compel, and the evidentiary hearing. Accordingly, the Court agreed that the sanction were
proportional to the offense, and that there was no lesser alternative. Thus, the Court affirmed the discovery
sanction.
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Perez, et al. v. First American Title Insurance Co., 2010 U.S. Dist. LEXIS 97336 (D. Ariz. Aug. 27,
2010). Plaintiffs, a group of homeowners, brought a class action alleging that Defendant discriminated
against them and other class members in violation of A.R.S. § 20-448(C), by arbitrarily denying them a
discount rate while offering it to other refinancing Arizona homeowners who had similar risks. Plaintiffs
filed a motion to compel production of documents and electronic information, which the Court granted in
part and denied in part. Plaintiffs sought three categories of discovery, including: (i) the closing files for
potential class members in Defendant’s possession; (ii) the same type of documents in the possession of
Defendant’s agents; and (iii) data maintained in Defendant’s FAST, STARS, and WinTrack database.
Defendant objected to Plaintiffs’ requests on the grounds that they were untimely, unduly burdensome, and
prejudicial. Defendant argued that the first time Plaintiffs specifically requested closing files was in a meet-
and-confer e-mail sent May 13, 2010, more than three weeks after the deadline for serving written
discovery had expired. The Court noted that Plaintiffs’ discovery request dated March 24, 2009, did not
seek closing files, but requested policies and procedures governing closing files. The Court further found
that Plaintiffs’ document request dated October 19, 2009, sought documents “identified, referred to or
described” in Defendant’s response to interrogatories could not reasonably be construed as a request for
closing files because Defendant identified general categories documents without relying on any specific
documents or files. Id. at *4-5. The Court, additionally, found that Plaintiffs’ document request dated
April 20, 2010, which sought “documents sufficient to identify the name and address” of potential class
members, was not clear that it constituted a request for entire closing files. Id. at *5. The Court further
found that Plaintiffs knew how to request the closing files based on Plaintiffs’ subpoenas to Defendant’s
agents contained detailed requests for the relevant closing files. Accordingly, given the detail and
specificity of Plaintiffs’ requests to Defendant’s agents, the Court noted that it could not construe the prior
document requests served on Defendant as seeking production of closing files, and, thus, held that
Plaintiffs had not timely requested production of closing files in the possession of Defendant. Second,
regarding Plaintiffs’ request for closing files from Defendant’s agents, Defendant did not dispute the
timeliness of Plaintiffs’ request. Defendant, however, argued that Plaintiffs’ request was overbroad as to
temporal scope, unduly burdensome because it called for file-by-file review, and the production of the
entire closing files would result in the disclosure of confidential and private customer information. Placing
the burden of appropriateness of the request on Plaintiffs, the Court held that Plaintiffs failed to meet their
burden of showing that the agents should have been compelled to produce the entire closing files. The
Court further held that Plaintiffs waited too long to request these documents, seeking production only five
days before the close of fact discovery. Accordingly, because Plaintiffs could have sought to compel
production months earlier, the Court held that Plaintiffs could not have shown good cause to extend the
discovery period to permit production. Finally, although Defendant had produced a substantial amount of
data from its FAST, STARS, and WinTrack computer systems, Plaintiffs claimed that Defendant had limited
the data to fields that it had determined to be relevant and denied Plaintiffs access to the systems to
determine whether other data fields would assist in identifying potential class members. Plaintiffs sought
access to the system to determine themselves what data may be relevant to the identification of class
members. Plaintiffs sought such information, in particular, because Defendant had previously moved for
decertification on the ground that Plaintiffs were not able to provide timely and sufficient notice to class
members. Accordingly, Plaintiffs asserted that access to the computer systems would enable them to
identify potential class members and, thereafter, provide adequate notice. The Court held that
decertification was too harsh a result for any dilatory or inadequate discovery practices on the part of
Plaintiffs. Accordingly, the Court granted Plaintiffs limited, but reasonable, access to the FAST, STARS,
and WinTrack computer systems at one of Defendant’s offices to discover the identities of potential class
members through the databases.
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Ross, et al. v. Abercrombie & Fitch Co., 2010 U.S. Dist. LEXIS 47620 (S.D. Ohio May 14, 2010).
Plaintiff brought a securities fraud class action. Plaintiff moved to compel production of relevant and
responsive documents, alleging that Defendant failed, after numerous requests by Plaintiff, to produce
electronically-stored information (“ESI”). Defendant argued that after it conducted a keyword search of the
requested ESI and could not find responsive documents, it had no obligation to look further or use other
means to find the documents. In addition, Defendant had informed Plaintiff that even though it had not
implemented a litigation hold over data in its mainframe computer, the requested ESI was of “marginal
value” to Plaintiff’s case and would be too costly to locate and produce. Id. at *6. Finding that Defendant
failed to make a compelling argument that Plaintiff’s discovery request was unduly burdensome, the Court
ordered the parties to meet and confer to determine – to the extent Defendant believed some of the
requested documents still existed – the anticipated cost and labor of producing the ESI.

Universal Delaware, Inc. v. Comdata Corp., 2010 U.S. Dist. LEXIS 32158 (E.D. Pa. Mar. 31, 2010). In
this class action, Plaintiffs stipulated to the dismissal of the complaint as to one Defendant without
prejudice. The stipulation required the former Defendant to preserve relevant materials and acknowledge
that it might be renamed as a party. After Defendant was dismissed from the class action, Plaintiffs
subpoenaed electronically-stored information (“ESI”) from the former Defendant and demanded that the
former Defendant assume the costs of producing it. The former Defendant refused to produce the ESI and
argued that Plaintiffs’ request was unduly burdensome. Plaintiffs moved to compel production of the ESI
and the former Defendant objected on the grounds that, as a non-party, it should not be obligated to incur
the financial burden of a broad electronic review without contribution from Plaintiffs for the cost of review
and production. The Court found that ESI sought on backup tapes was not reasonably accessible but
could be accessed through creation of a database. Citing to the seven-factor test established in Zubulake
v. UBS Warburg LLC, 216 F.R.D. 280 (S.D.N.Y. 2003), the Court ordered Plaintiffs and the former
Defendant to equally bear the costs for the creation of the database, with the latter responsible for privilege
review costs.

(xxiv) Class-Wide Proof In Class Actions

In Re Plastics Additives Antitrust Litigation, 2010 U.S. Dist. LEXIS 90135 (E.D. Pa. Aug. 31, 2010).
Plaintiffs, a group of purchasers of plastics additives, brought a class action against Defendants, a group of
manufacturers and sellers, alleging that Defendants engaged in a price-fixing conspiracy in violation of the
Sherman Act. In an earlier order, the Court certified the action as a class action with six sub-classes,
corresponding to the six segments of Defendants’ plastics additive industry. On appeal, the class
certification order was vacated and remanded for further proceedings. Subsequently, Plaintiffs settled their
claims regarding four of the groups of products originally at issue. Plaintiffs then filed an amended motion
for class certification seeking certification of only two sub-classes, a tins class, which included all direct
purchasers of organotin heat stabilizers (“Tins”), and an ESBO class, which included all direct purchasers
of epoxidized soybean oil (“ESBO”). The Court denied Plaintiffs’ motion. The Court found that Plaintiffs
could not, through reference to list prices and price increase announcements, demonstrate antitrust impact
to the class on a common basis. The Court determined that Plaintiffs not only failed to claim that prices
actually increased for Tins and ESBO throughout the class period, but also in fact, they admitted that prices
for Tins and ESBO fell from the beginning to the end of the class period. The Court noted that Plaintiffs
could not show that prices actually paid by some customers had any relationship with Defendants’ price
increases. The evidence showed that some price adjustments might have increased the actual prices paid
by some class members for some products for some period of time, while other class members
experienced no increase in price for any period of time. Thus, the Court noted that there was little or no
evidence that Defendants’ price increases affected the purchase of Tins or ESBO. The Court also found
that Plaintiffs could not rely on their economic expert to demonstrate impact on a basis common to the
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class. The expert opined that the markets for Tins and ESBO displayed certain characteristics, including
the interchangeability of Tins, the interchangeability of ESBO, and Defendants’ domination of the markets
for these products that showed that conspiratorially set prices would have been unavoidable by all Plaintiffs
and sub-class members. The Court noted that although a market with the characteristics described by the
expert might be vulnerable to a price-fixing conspiracy in theory, the markets at issue did not actually
possess those characteristics. The Court found that Tins and ESBO were not interchangeable because,
although competitive, other Tins and ESBO have varying chemistries and performance attributes that
would affect their suitability for certain applications. In addition, the Court found that the expert’s
description of the markets was inaccurate, reasoning that individual customers were able to avoid paying
competitive prices and obtain lower prices because Defendants competed amongst themselves, as well as
with non-Defendant suppliers. The Court determined that Plaintiffs’ pricing structure analysis could not
suffice as proof of impact common to the class members because the evidence showed that prices did not
behave similarly for all products and customers. Finally, the Court held that Plaintiffs’ analysis could not
serve as proof of impact common to the class members, as it did not reveal anything about the pricing
experiences of particular customers of Tin and ESBO, and was not indicative of individual impact.
Accordingly, the Court held that Plaintiffs used flawed expert evidence to show impact for all class
members when some class members did not actually suffer any impact because they were not
overcharged during the conspiracy period. Thus, the Court concluded that Plaintiffs failed to satisfy their
burden to demonstrate that antitrust impact supporting their class claims was capable of proof by evidence
common to the class.

In Re Zyprexa Products Liability Litigation, 620 F.3d 121 (2d Cir. 2010). Plaintiffs, a group of unions
and insurers who acted as third-party payors (“TPPs”) who underwrite the purchase of prescription drugs
by their members or insureds, brought an action alleging that Defendant, the manufacturer of the drug
Zyprexa, misrepresented Zyprexa’s efficacy and side effects to physicians. The FDA approved Zyprexa for
treatment of schizophrenia in 1996, and later approved it for treatment of certain symptoms of bipolar
disorder. Plaintiffs alleged that as Defendant was developing Zyprexa, it became aware of harmful side
effects associated with the drug that it did not disclose when Zyprexa went on the market. Plaintiffs
presented evidence to the District Court that supported this conclusion, including studies performed by
Defendant in the early stages of Zyprexa development, claims by Defendant concerning the effectiveness
of the drug, and the de-emphasis of the adverse effects of weight gain and diabetic coma in all Zyprexa
users. Plaintiffs alleged that, as a result of the misrepresentations made by Defendant, there was greater
demand for Zyprexa, and that it was sold at a higher price than it would have had accurate information
about Zyprexa’s efficacy and risks been known. Plaintiffs advanced two theories of damages: (i) their
quantity effect theory, which posited that improper promotion of off-label use of Zyprexa resulted in more
off-label prescriptions for Zyprexa than would otherwise have been written, and (ii) their “loss-of-value” or
“excess price” theory, for which the claimed harm was the monetary difference between what the class was
allegedly led to believe Zyprexa was worth and the actual economic value of Zyprexa. Id. at 129. Plaintiffs
sought class certification, and Defendant moved for summary judgment on the ground that Plaintiffs could
not satisfy the elements of any of their claims. The District Court certified a class of TPPs on the RICO
claims – for mail fraud and conspiracy to violate RICO – on the basis that the proposed TPP class
presented common questions of law and fact because the only difference among class TPPs was how
much of the total overcharge each shall receive in damages. The District Court, however, denied
Defendant’s motion for summary judgment. On appeal, the Second Circuit reversed the class certification
order, vacated the order denying Defendant’s motion for summary judgment with respect to Plaintiffs’
overpricing claims, and remanded the case. Regarding the motion for class certification, the putative class
of TPPs alleged that, in the course of promoting off-label prescriptions of Zyprexa, Defendant engaged in
mail and wire fraud by deliberately misrepresenting the drug’s safety and efficacy. As a result, Plaintiffs
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claimed that Defendant conducted a racketeering enterprise, which they called the “Off-Label Promotion
Enterprise,” in violation of RICO. Id. at 131. The Second Circuit noted that there was no real dispute as to
whether or not the substance of that claim was true and it was a unitary claim that was common to the
putative class. The Second Circuit observed that, in order to recover damages under RICO, Plaintiffs must
show: (i) a substantive RICO violation under § 1962; (ii) injury to Plaintiffs’ business or property; and
(iii) that such injury was by reason of the substantive RICO violation. Plaintiffs argued that Defendant
injured them because based on the quantity effect theory, Plaintiffs paid for Zyprexa prescriptions that
would not have been written absent the fraud, and based on the excess price theory, Plaintiffs paid too
much for Zyprexa prescriptions because Defendant relied upon the fraud to set an excessively high price.
While there was no dispute that the existence of a RICO violation was a question common to all class
members, Defendant disputed whether the second and third elements required to recover damages – proof
of an injury and proof that such injury was by reason of the RICO violation – were common to the proposed
class. The Second Circuit reasoned that Plaintiffs alleged an injury that was caused by physicians
prescribing Zyprexa in reliance on Defendant’s misrepresentations. The Second Circuit remarked that it
must ascertain whether reliance could be shown by generalized proof, since reliance was a necessary part
of the causation theory advanced by Plaintiffs. The Second Circuit noted that in McLaughlin v. American
Tobacco Co., 522 F.3d 215 (2d Cir. 2008), it held that reliance on a misrepresentation made as part of a
nationwide marketing strategy cannot be the subject of general, class-wide proof. In McLaughlin, the
alleged misrepresentation arose from the marketing of light cigarettes as healthier than full-flavored
cigarettes. The Second Circuit concluded that, because each individual consumer might have purchased
light cigarettes for any number of reasons other than the purported health claim, individualized proof was
necessary to show the causal link between the misrepresentation that light cigarettes were healthier and
the injury to the consumers who suffered the same ill health effects as if they had smoked regular
cigarettes. Contrary to the District Court’s finding, the Second Circuit observed that the evidence
supported a conclusion that prescribing doctors did not generally consider the price of a medication when
deciding what to prescribe for an individual patient, and that any reliance by doctors on the
misrepresentations as to the efficacy and side effects of a drug was not a but-for cause of the price that
TPPs ultimately paid. The Second Circuit also found that even if but-for causation was assumed, Plaintiffs’
generalized proof supporting their theory of liability was not sufficient to show proximate cause. The TPP
Plaintiffs who, unlike the doctors, were in a position to negotiate the price of Zyprexa, failed to do so; the
Second Circuit concluded that this demonstrated why generalized proof cannot show proximate causation
in this context. Accordingly, the Second Circuit found that the District Court erred in certifying the class on
the excess price theory. Alternatively, Plaintiffs sought to resurrect the quantity effect theory of injury.
However, the Second Circuit declined to affirm class certification based on the quantity effect theory,
finding that this theory was no more demonstrable with generalized proof than the excess price theory.
Id. at 136.

(xxv) Multi-Party Litigation Under The WARN Act

Austen, et al. v. Catterton Partners V, LP, 268 F.R.D. 146 (D. Conn. 2010). Plaintiffs, a group of former
employees, brought a class action alleging that Defendants failed to provide 60-days advance notice of
their termination in violation of the Worker Adjustment and Retraining Notification (“WARN”), and the
California Labor Code §§ 1400 et seq. Defendants did not object to certification of a class consisting of
former employees at two of its locations, and the Court granted certification to that extent. Regarding the
other locations, Defendants argued that a class should not be certified under Rule 23(b)(3), as common
questions of fact and law did not predominate over individualized issues. The Court agreed, and denied
class certification without prejudice to the additional locations. The Court stated that it previously held in
Cashman v. Dolce International Hartford, Inc., 225 F.R.D. 73, 78 (D. Conn. 2004), that because WARN
lawsuits were permitted against employers only with more than 100 employees, these actions were
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particularly amenable to class-based litigation if the requirements of Rule 23 are met. The Court observed
that although all the 300 proposed class members shared many issues in common to trigger liability under
the WARN Act, a plant closing or mass lay-off had to occur at a site with at least 50 employees. However,
in limited circumstances, sites or employees can be aggregated together to reach the threshold under the
guidance of the U.S. Department of Labor’s WARN regulations. Defendants claimed that they had
numerous small warehouses and offices located across the country and in remote sites, none of which had
50 employees. Defendants argued that determining whether these remote employees were covered by the
WARN Act would require individualized inquiries. Plaintiffs argued that once the WARN Act was triggered
by a plant closing or mass lay-off, such action was covered by the WARN Act if any downstream employee
lost his job as a result, irrespective of whether such employee actually worked at the facility where the
closing or lay-off occurred. The Court observed that the Second Circuit had not addressed this question,
and lower courts that had considered this issue have reached divergent conclusions. The Court declined
to decide this issue. Plaintiffs, however, did not concede that the remote sites had fewer than 50
employees, and they argued that it might be possible to conduct the inquiries contemplated by the DOL
regulations using generalized, rather than individualized, evidence. Plaintiffs also contended that even if
individualized inquiries were necessary, they would be simple to conduct based on Defendants’ records.
Although Plaintiffs’ counsel admitted that he did not know what the evidence would indicate regarding the
remote employees, Plaintiffs urged the Court to grant class certification by reserving the right to remove
remote employees from the class, if discovery revealed that individualized inquiries would be necessary.
The Court, however, reasoned that it must first determine whether all of the requirements of Rule 23 were
satisfied before it could certify a class. Plaintiffs cited In Re Initial Public Offering Securities Litigation, 471
F.3d 24 (2d Cir. 2006), and argued that the Court’s obligation was to resolve factual disputes relevant to
the Rule 23 requirements, and not merit issues. The Court disagreed, and stated that before certifying the
proposed class, it must be convinced by a preponderance of evidence that common issues predominated
over individualized ones, and as Plaintiffs had not made any such showing for the remote employees, it
had no reason to prematurely certify this portion of the class.

Beach, et al. v. JD Lumber, Inc., 2010 U.S. Dist. LEXIS 16523 (D. Idaho Feb. 23, 2010). Plaintiffs, a
group of workers who were terminated by Defendants due to the sale of their lumber processing business,
brought a class action against Defendants, alleging violations under the Worker Readjustment and
Retraining Notification Act (“WARN”) and Idaho Wage Claim Act. Specifically, Plaintiffs claimed they were
entitled to compensation because their employment was terminated before the expiration of the mandatory
60-day notice period under the WARN Act. Defendants moved for summary judgment. The Magistrate
Judge recommended that summary judgment be denied, determining that although Plaintiffs were affected
employees under the WARN Act, a genuine issue of material fact existed as to whether or not a reduction
in the statutory 60-day notice period was justified under the exception for unforeseen business
circumstances. Both parties filed Rule 72 objections to the Magistrate Judge’s recommendation. The
Court adopted the Magistrate Judge’s Report and Recommendation fully and denied Defendants’ motion
for summary judgment. The WARN Act requires a 60-day notice of mass lay-offs to be provided if 50 or
more employees are classified as “affected employees.” Id. at *11. The Court found that Defendants
intended that the termination notice sent to all of its 220 employees would be a WARN 60-day notice of a
“mass lay-off.” Id. The Court reasoned that Plaintiffs were “affected employees” under the statute because
once they received the termination notice, they became “employees who may reasonably be expected to
experience an employment loss as a consequence of a proposed plant closing or mass lay-off by their
employer” in terms of 29 U.S.C. § 2101(a)(5). Id. at *12. Thus, Plaintiffs, as affected employees, could not
be terminated before the expiration of 60 days, unless a statutory exception applied. The Court agreed
with the Magistrate Judge that there was a genuine issue of material fact regarding whether Defendants’
alleged log shortage was a business circumstance that was reasonably foreseeable when the termination
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notices were provided to all 220 employees, and whether such circumstances triggered the exception to
liability under the WARN Act. Accordingly, the Court adopted the recommendations of the Magistrate
Judge and denied Defendants’ motion for summary judgment.

Eash, et al. v. Export Packaging Co., Inc., 2010 U.S. Dist. LEXIS 96412 (C.D. Ill. Sept. 15, 2010).
Plaintiffs, a group of employees, brought a putative class action pursuant to the Worker Adjustment and
Retraining Notification Act (the “WARN Act”), alleging that Defendant failed to provide adequate notice prior
to the termination of their employment in early 2009. Plaintiffs further alleged that they were terminated as
part of a mass lay-off and Defendant failed to give them at least 60 days advance written notice. Plaintiffs
sought for class certification on behalf of an additional 225 employees who were terminated without
necessary notice during a mass lay-off that took place in January and February of 2009. Although
Defendant did not oppose Plaintiffs’ motion for class certification, it denied violation of the WARN Act, or
that it conducted a mass lay-off and failed to give 60 days prior written notice. The Court denied Plaintiffs’
motion for class certification without prejudice on the basis that Plaintiffs failed to establish the numerosity
requirements of Rule 23(a)(1). Claiming that at least 225 employees were subjected to a mass lay-off,
Plaintiffs relied on Marcial v. Coronet Insurance Co., 880 F.2d 954 (7th Cir. 1989), for the proposition that
Plaintiffs were not required to specify the exact number in the class. The Court, however, found that this
number was not based on discovery, but rather upon declarations of individual Plaintiffs. The Court noted
that the representative Plaintiffs, in their declarations, stated that about 225 other employees were also
terminated and “to the best of their knowledge” none of them received notice. Id. at *5-6. The Court found
it significant that Plaintiffs did not explain how they had knowledge that 225 employees were terminated
without notice. The Court opined that Plaintiffs must establish numerosity by producing competent
evidence and not speculation. Because none of the Plaintiffs explained how they knew that at least 225
employees were terminated, the Court found that the declarations failed to show that any of Plaintiffs would
be intimately familiar with the work status of over 200 of Defendant’s employees. Moreover, the Court also
expressed doubt as whether Plaintiffs would be familiar with which employees did or did not receive written
notice of their terminations. The Court concluded that none of the Plaintiffs would even have access to
such records. Therefore, the Court denied Plaintiffs’ motion for class certification.

Foster, et al. v. K-V Pharmaceutical Co., 2010 U.S. Dist. LEXIS 23135 (E.D. Mo. Mar. 12, 2010).
Plaintiff, a former employee, brought a class action against Defendant alleging violation under the Worker
Adjustment and Retraining Notification Act (“WARN”), 29 U.S.C. § 2101. Specifically, Plaintiff alleged that
Defendant terminated the employment of several employees without providing them the requisite 60-day
advance written notice and failed to compensate them for the 60 days following their dismissal. Defendant
filed a motion to dismiss or in the alternative for summary judgment. The Court granted Defendant’s
motion for summary judgment, finding that Defendant did not violate the WARN Act because Plaintiff was
not protected under the statute. The Court found that Defendant had no intent to conduct permanent lay-
offs. Plaintiff was one of the 467 employees who was temporarily laid-off in February of 2009 and there
was no evidence to suggest that Plaintiff ever received any correspondence from Defendant suggesting
that he had been permanently laid-off. The Court reasoned that as Defendant recalled 167 of the 467
employees who were part of the temporary lay-off by July of 2009, this illustrated that Defendant had
reasonably believed that the lay-offs would not be permanent. The Court also found that Plaintiff could not
be considered a terminated employee as Plaintiff’s e-mail indicated he voluntarily resigned from his
position with Defendant to accept a job elsewhere. Additionally, the Court noted that fact that Plaintiff
started receiving unemployment benefits and information did not show that Defendant terminated Plaintiff’s
employment. Finally, citing Collins v. Gee West Seattle, LLC, 2009 U.S. Dist. LEXIS 104513 (W.D. Wash.
Nov. 10, 2009) – which held that absent allegations of constructive discharge, when an employee departs
voluntarily, they do not suffer an employment loss within the meaning of the WARN Act – the Court
determined that Plaintiff could not show that he suffered any employment loss. Because Plaintiff did not
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suffer an employment loss within the meaning of the WARN Act, the Court did not permit him to prosecute
a class action on behalf of other similarly-situated employees, and, therefore, granted Defendant’s motion
to dismiss.

Guippone, et al. v. BH S&B Holdings LLC, et al., 681 F. Supp. 2d 442 (S.D.N.Y. 2010). Plaintiffs, a
group of former employees, brought a class action alleging that Defendants terminated all the employees
of a company, which they had recently purchased, without giving notice under the Worker Adjustment and
Retraining Notification Act (“WARN”). Defendants brought a motion to dismiss, which the Court granted
without prejudice. The Court rejected Defendants’ argument that it was not obligated under the WARN Act
to provide notice because Plaintiffs were considered part-time workers. The Court determined that the
§ 2101(a)(8) of the WARN Act provides that an employee is considered part-time if he was employed for an
average of fewer than 20 hours a week or fewer than six of the 12 months preceding the date on which
notice is required. Defendants contended that Plaintiffs qualified as part-time employees because they
were employed for less than three months by the current owner. This was significant because the WARN
Act only requires employers with 100 or more employees to provide notice of termination, and it does not
include part-time employees in that count. However, the Court found unpersuasive Defendants’ position
“that the protections of the Act cease to exist until persons who were employed by the business prior to the
sale have worked for the new owner for six months.” Id. at 452. The Court concluded that it would not
dismiss the complaint on the ground that Defendants “enjoyed six months of immunity from the burdens of
the WARN Act by virtue of the statute’s definition of part-time employment.” Id. at 455. However, after
analyzing the complaint, the Court found that Plaintiffs failed to plead facts necessary to state a claim. The
Court reasoned that the complaint “contained no statement of how long [P]laintiffs worked for the entity,
[and did] not even specifically plead that [P]laintiffs worked for [the former owner] for six of twelve months
preceding.” Id. at 446. The Court considered this a critical omission; therefore, it granted the motion to
dismiss without prejudice, allowing Plaintiffs an opportunity file an amended complaint.

Sanders, et al. v. Kohler Co., 2010 U.S. Dist. LEXIS 25803 (E.D. Ark. Mar. 18, 2010). Plaintiffs brought
a class action alleging that Defendant violated the Workers Adjustment Retraining Notification Act
(“WARN”), by failing to give them notice of their termination. Defendant hired Plaintiffs as replacement
workers to fill positions vacated by striking union members. Pursuant to a settlement with their union,
Defendant terminated the employment of Plaintiffs and filled their positions with employees who had been
on strike. The District Court granted Defendant’s motion for partial summary judgment. Defendant argued
that Plaintiffs were not entitled to notice because they were not discharged in conjunction with a “mass lay-
off” as defined in WARN. Plaintiffs argued that Defendant created new positions when it hired replacement
workers and that the striking workers’ positions remained open during the strike. Relying upon Oil,
Chemical and Atomic Workers Int’l Union v. RMI Titanium Co., 199 F.3d 881 (6th Cir. 2000), Defendant
argued that Plaintiffs’ termination did not occur in the context of a reduction-in-force. Defendant asserted
that the inclusion of reduction-in-force in the definition of a “mass lay-off” recognized that the ordinary
meaning and purpose of a lay-off was to reduce costs or account for decreased demand, and hiring an
employee to replace an employee who was just laid-off was inconsistent with that meaning. The District
Court noted that the majority of Plaintiffs were not laid-off to cut costs or to account for decreased demand,
but rather were discharged to create open spaces for the strikers who were returning to work. The District
Court rejected Plaintiffs’ suggestion to rely on the dissent in RMI Titanium when Plaintiffs asserted that the
plant rosters and seniority lists demonstrated that Defendant considered the striking union workers
employees, even during the strike. The District Court, relying upon the majority opinion in RMI Titanium,
held that replaced employees did not count toward the requisite number of employees to trigger the WARN
Act. The District Court noted that 29 U.S.C. § 2101(a)(3) required that the reduction-in-force result in the
requisite employment loss and specifically stated that a mass lay-off was a reduction-in-force that was not
the result of a plant closing, and which resulted in an employment loss of a specified number of employees.
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The District Court observed that when employment losses were not the result from a reduction-in-force,
they would not count towards the requisite number of affected employees. Here, 103 of the 123
employment losses were not the result of a reduction-in-force as those employees were replaced, and
therefore the reduction-in-force resulting in the termination of only 20 replacement workers did not trigger
the notice requirements of the WARN Act. The District Court found no evidence to support Plaintiffs’ theory
that Defendant created 123 new positions when it hired replacement workers. Furthermore, the District
Court observed that even if the striking workers were considered part of the workforce, Plaintiffs failed to
demonstrate that a requisite number of employees suffered an employment loss to trigger the WARN Act’s
notice provisions. Consequently, the District Court dismissed Plaintiffs’ WARN Act claim. The District
Court additionally declined to exercise supplemental jurisdiction, and dismissed Plaintiffs’ state law claims
of wrongful termination, fraud, unjust enrichment, breach of contract, promissory estoppel and civil
conspiracy.

(xxvi) Choice-Of-Law Issues In Class Actions

Friedman, et al. v. Intervet Inc., 2010 U.S. Dist. LEXIS 71718 (N.D. Ohio July 16, 2010). Plaintiff, a pet
owner, brought a claim under the Ohio Product Liability Act (“OPLA”), O.R.C. §§ 2307.74, 2307.75 and
New Jersey Product Liability Act (“NJPLA”), § 2A:58C against Defendant, a manufacturer of pet insulin.
Defendant sought to dismiss the Ohio claims on the basis that the complaint failed to meet the pleading
requirements of Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), and Ashcroft v. Iqbal, 129 S. Ct. 1937
(2009). Defendant also sought to dismiss the New Jersey claims because they were preempted by the
Ohio claims and barred by a proper choice-of-law analysis. The Court denied Defendant’s motion. First,
the Court found that Plaintiff had alleged sufficient facts to meet the pleading requirements under Twombly
and Iqbal. Second, the Court held that OPLA did not preempt the NJPLA claims. As to the choice-of-law
issue, Plaintiff claimed that New Jersey law should apply as well because there may be a potential class
member in New Jersey, and Defendant’s principal place of business was New Jersey. Defendant argued
that Ohio law should apply because the injury occurred in Ohio, and as New Jersey did not have the
necessary significant relationship to the class action. The Court relied on Morgan v. Biro Manufacturing.
Co., 15 Ohio St. 3d 339 (1984), which involved similar facts, and determined that Plaintiff resided in and
bought the product in Ohio and the injury occurrred in Ohio. Determining that the only point of contact with
New Jersey was as Defendant’s principal place of business, the Court ruled that applying Ohio law to
Plaintiff’s claim would be appropriate. Accordingly, the Court denied Defendant’s motion motion to dismiss
but determined that Ohio law should be applied to the class action.

Rucker, et al. v. Oasis Legal Finance, LLC, et al., 377 Fed. Appx. 869 (11th Cir. 2010). Plaintiffs
brought a class action alleging harm caused by illegal gambling contracts with Defendant. The contracts at
issue contained a forum selection clause, which stated that Illinois was the exclusive forum for disputes.
Plaintiffs filed their action in the U.S. District Court for the Northern District of Alabama and Defendant
moved to dismiss the action for improper venue on the basis of the forum selection clause. The District
Court denied the motion. On appeal, the Eleventh Circuit affirmed the order. The Eleventh Circuit agreed
with the District Court’s reasoning for denying Defendant’s motion. Specifically the Eleventh Circuit found
Alabama to be a proper venue because: (i) the agreements provided that issues of law would be
determined under Alabama law; (ii) the underlying legal issue as to the validity of the agreements was an
issue of Alabama law; (iii) an Illinois-based court would have to interpret Alabama law without the ability to
certify the question to the Supreme Court of Alabama; (iv) all Plaintiffs were residents of Alabama; (v) the
agreements were consummated in Alabama; and (vi) enforcement of the forum selection clause was
unreasonable under the circumstances. Thus, the Eleventh Circuit found no error in the District Court’s
decision to deny Defendant’s motion to dismiss and affirmed the order.
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(xxvii) Application Of Collateral Estoppel And Res Judicata In Class Action Litigation

Hesse, et al. v. Sprint Corp., 598 F.3d 581 (9th Cir. 2010). Plaintiffs, a group of wireless service
customers, by way of separate actions in Washington state court, alleged the Defendants violated the
business and occupation tax (“B&O tax”) statute, Wash. Rev. Code § 82.04.220. Specifically, Plaintiffs
alleged that Defendants passed the B&O tax directly to its customers when it should have been collected
as part of operating overhead of a business. Defendants removed the actions. The District Court
dismissed all claims predicated on the B&O tax statute as preempted by the Federal Communications Act
(“FCA”), 47 U.S.C. § 332(c)(3)(A). Subsequently, Defendants moved for summary judgment arguing that
the suit was barred by a class settlement between Defendants and its customers approved by a Kansas
state court in 2006 (the “Benney Settlement”), to which Plaintiffs were members. The District Court granted
summary judgment on the ground that a broad release of claims in the nationwide Benney Settlement
precluded the present class action. Upon Plaintiffs’ appeal, the Ninth Circuit vacated and remanded the
matter back to the District Court. The Ninth Circuit held that federal law did not preempt Plaintiffs’ claims
and res judicata did not apply. First, the Ninth Circuit observed that the B&O tax statute did not regulate
the rates charged but only the method of disclosure and was, therefore, not preempted by the FCA. The
Ninth Circuit conducted a collateral review of the Benney Settlement because it found the state court’s
findings insufficient to demonstrate whether due process of law was satisfied as to the claims at issue here.
Citing Hanlon v. Chrysler Corp., 150 F.3d 1011 (9th Cir. 1998), which stated that class representation was
inadequate if the named Plaintiffs failed to prosecute the action vigorously on behalf of the entire class or
had an insurmountable conflict of interest with other class members, the Ninth Circuit found that the
Benney Plaintiff did not adequately represent Plaintiffs’ interests. The Ninth Circuit reasoned that the
Benney Plaintiff did not share the Plaintiffs’ B&O tax surcharge claims; instead, he brought claims against
nationwide surcharges that shifted to customers certain costs imposed by the federal government.
Accordingly, the Ninth Circuit held that the Benney Plaintiff did not vigorously prosecute the claim relevant
to this case. Further, the Ninth Circuit observed that because the Benney Plaintiff did not possess the
same type of claim as the class, the Benney Plaintiff had an insurmountable conflict of interest with
members of this class. Finally, the Ninth Circuit found that the claims were not derived from the same
transaction or occurrence. The claims underlying the Benney Settlement dealt exclusively with
specific nationwide surcharges to recoup the costs of compliance with federal programs, while the claims at
issue here involved Defendants’ state-wide surcharge to recoup the cost of the B&O tax allegedly in
violation of a Washington statute. Accordingly, the Ninth Circuit held that the doctrine of res judicata did
not bar Plaintiffs’ claims, and it reversed the District Court’s grant of summary judgment for Defendants.

Smith, et al. v. Bayer Corp., et al., 593 F.3d 716 (8th Cir. 2010). A group of former users of Defendants’
product, Baycol, brought a punitive class action against Defendants in state court for breach of warranties
and violation of the West Virginia Consumer Credit and Protection Act. Defendant removed the case on
diversity grounds. The District Court denied Plaintiffs’ motion for class certification due to a failure to
satisfy the predominance requirement. Plaintiffs, a separate group of former users of Baycol, brought a
separate class action against Defendants in state court and moved for class certification. Defendants
brought a motion with the District Court to enjoin Plaintiffs from relitigating the certification issue in state
court. The District Court granted the injunction, and the Eighth Circuit affirmed the order on the basis of
collateral estoppel. Based on West Virginia law, the Eighth Circuit found that Plaintiffs should be precluded
from relitigating the class certification issue. The Eighth Circuit reasoned that the issue presented by
Plaintiffs’ motion for class certification in state court was previously decided by the District Court, and that
Plaintiffs sought certification on the same legal basis of the same class already denied. The Eighth Circuit
held that the fact that two different class certification laws were used, one federal and one state, was
irrelevant. The Eighth Circuit noted that the District Court reached its certification decision based on its
evaluation of the legal issues and the proof needed to establish the elements of the case, namely its
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determination that all Plaintiffs would need to show an individualized physical injury. The Eighth Circuit
held that this conclusion had a preclusive effect and was inseparable from the state court certification
question. The Eighth Circuit concluded that “certification in a state court of the same class under the same
legal theories previously rejected by the federal district court presented an issue sufficiently identical to
warrant preclusion under the federal common law.” Id. at 724. The Eighth Circuit also determined that the
parties against whom the rule was asserted are the same parties or parties in privity to those in the prior
action and that their interests have been adequately represented. Accordingly, the Eighth Circuit affirmed
the District Court’s decision to issue the injunction.

Editor’s Note: On September 28, 2010, the U.S. Supreme Court accepted Plaintiffs’ petition for certiorari
to review the Eighth Circuit’s ruling. In Re Baycol, 131 S. Ct. 61 (2010). A decision is expected by the
Spring of 2011.

(xxviii) Settlement Approval Issues In Employment Discrimination Class Actions

Bellifemine, et al. v. Sanofi-Aventis U.S., LLC, 2010 U.S. Dist. LEXIS 79679 (S.D.N.Y. Aug. 5, 2010).
Plaintiffs, a group of employees, filed a class action alleging that Defendant subjected them to
discriminatory pay and promotion policies. The Court certified a class comprising “all female sales force
employees employed by Sanofi-Aventis in the United States for at least one day between May 12, 2005 to
March 23, 2010, excluding individuals who held management level positions higher than district sales
manager, individuals who previously entered into individual releases as part of individual agreements with
Sanofi-Aventis up to August 3, 2010, and individuals who opt-out of the settlement on a timely basis.” Id. at
*2-3. Subsequently, the parties settled the litigation and filed a motion for approval of the class action
settlement. The Court granted Plaintiffs’ unopposed motion for final approval of class action settlement.
The Court observed that the class satisfied the requirements of Rule 23(a) and (b)(3). The Court noted
that the class encompassed 5,262 potential members; thus, the numerosity requirement was easily
satisfied. The Court found that the commonality requirement was met because Plaintiffs’ claims involved
allegations of common pay and promotion claims arising from the same alleged policies and practices.
The Court noted that Plaintiffs’ allegations also fulfilled the typicality requirement because their claims
arose from the same factual and legal circumstances as other members of the class. Finally, the Plaintiffs
were also deemed to be adequate representatives because their interests were aligned with those of the
other members of the class. The Court found that for purposes of this settlement class, Plaintiffs satisfied
the relevant Rule 23(b)(3) criteria because they were unified by common factual allegations that Defendant
allegedly disfavored female sales employees compared to males in terms of compensation and promotion.
After having determined that the class was properly certified for settlement purposes and that notice was
appropriate, the Court also found the proposed settlement “fair, reasonable and adequate.” Id. at *6. The
Court opined that the complexity, expense, and likely duration of the litigation weighed in favor of approving
the proposed settlement. In addition, the nationwide notice, and the complete lack of opposition to the
settlement, weighed heavily in favor of approving the proposed settlement. The Court found that there was
sufficient discovery to permit a realistic appraisal of the reasonableness of the settlement. Moreover, when
assessing the risks of litigation against the certainty of recovery offered by the settlement, the Court
determined that approval of the settlement was justified because of the complexity and difficulty that would
be associated with further litigation. The Court concluded that because there was a real risk that class
certification might not be granted, or, if granted, it might later be rejected on appeal or decertified, this
factor also weighed in favor of approving the proposed settlement. Finally, the value of the settlement fund
also justified settling the case. The Court also found that the $4,590,000.00 in attorneys’ fees was
reasonable under the factors laid down in City of Detroit v. Grinnell Corp., 495 F.2d 448, 471 (2d Cir.
1974). Under this approach, class counsel’s risk of litigation is considered, i.e., the fact that, despite the
most vigorous and competent of efforts, success is never guaranteed. The Court observed that the class
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counsel’s requested attorney’s fees were within the range of reasonableness under either the “lodestar”
method or “percentage of recover” method given the complexity of the case; the risks involved in the
litigation, which was litigated on purely a contingent basis; the extensive efforts of class counsel of over
4,000 hours to arrive at the settlement; and the favorable result achieved on behalf of the class. Id. at *17-
18. Further, the requested fee was less than 20% of the total settlement amount; thus, it was within the
range of awards typically approved for settlements of a similar size. Id. at *18. Additionally, the Court
found a multiplier of 2.05 within a range of reasonableness. The Court also awarded Plaintiffs’ expenses
and incentive award to the named Plaintiffs.

Velez, et al. v. Novartis Pharmaceuticals Corp., 2010 U.S. Dist. LEXIS 125945 (S.D.N.Y. Nov. 30,
2010). Plaintiffs, a group of female sales representatives, district managers, and area sales managers,
brought a class action alleging that Defendant engaged in gender discrimination. Specifically, Plaintiffs
alleged that Defendant engaged in discriminatory conduct relating to pay, promotions, and pregnancy.
After the seven years of litigation and the seven weeks of trial, the jury returned a verdict for Plaintiffs on
each of the three class claims, awarding $250 million in punitive damages to the class as a whole, and a
total of $3.36 million in compensatory damages to 12 named Plaintiffs. After the verdict, the parties
ultimately reached a settlement affording significant non-monetary and monetary relief. After the Court
granted preliminary approval of the settlement, the parties sought final approval pursuant to Rule 23(e).
The Court granted final approval, finding that the settlement met all of the applicable requirements of Rule
23. As a threshold matter, the Court observed that Plaintiffs had negotiated a range of programmatic relief
that would substantially improve Defendant’s employment practices for members of the class. Id. at *4.
The array of programmatic relief included: (i) strengthening Defendant’s internal complaint process to
ensure that employees can safely raise concerns and that their complaints would be addressed in a timely
and thorough fashion; (ii) retaining an external specialist to design and implement an adverse impact
analysis of performance ratings to determine whether any significant gender disparities exist, and to
institute remedies where appropriate; (iii) development of a base salary pay-in-range analysis and annual
adverse impact analysis of rates of pay to determine if there are any significant gender disparities, and to
make adjustments to Defendant’s compensation system where necessary; (iv) engaging an external
specialist to design an adverse impact analysis pertaining to promotions to management positions to
determine if there are any significant gender disparities, and to implement remedial measures where
appropriate; (v) instituting an employee survey about work-like balance, and to provide remedial action
based on the survey results; (vi) expanding Defendant’s HR staff; (vii) implementing enhancements to
Defendant’s management development program; and (viii) retaining a monitor to assure Defendant’s
compliance and tracking of the implementation of the programmatic relief provisions of the settlement. Id.
at *5-6, 13-15. In addition, the Court observed that Plaintiffs had negotiated exceptional monetary relief, as
all class members would receive their entire back pay award calculated by Plaintiffs’ expert, and they would
the opportunity to receive additional awards based on their claims for compensatory damages, up to the full
$300,000 cap provided by the Civil Rights Act of 1991. Id. at *6. Finally, the settlement provided that
Defendant would distribute a total of $164,500 in seven equal portions to various non-profit advocacy and
women’s employment groups (including the Institute for Women’s Policy Research, the National Women’s
Law Employment Project, and the National Partnership for Women and Families Employment Project) for
distribution as cy pres awards. Id. at *16-17. In reviewing the requirements of Rule 23, the Court found
that the proposed settlement met the threshold for certification of a settlement class, especially as the
Court previously certified the class for liability purposes and the case had been tried on a class-wide basis.
Hence, the proposed settlement class easily satisfied the numerosity, commonality, typicality, and
adequacy requirements of Rule 23(a). Id. at *25-28. The Court also concluded that the proposed
settlement class satisfied the Rule 23(b)(3) requirements in that common factual allegations and common
legal theories predominated over any factual or legal variations among the class members, and as class
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adjudication was plainly superior to individual adjudication. The Court reasoned that class resolution would
conserve judicial resources because it would be more efficient for class members to resolve this lawsuit on
a class-wide basis than to bring their individual claims on a piece-meal basis. Id. at *29-30. The Court
further determined that the settlement agreement was fair, reasonable, and adequate, and satisfied the
Second Circuit’s standard for approval under Rule 23(e), as well as the factors set forth in City of Detroit v.
Grinnell Corp., 495 F.2d 448 (2d Cir. 1974). The Court remarked that the settlement amount obtained on
behalf of the class was more than reasonable in light of the best possible recovery and all attendant risks of
litigation. Id. at *39-40. The Court found that “the value of the settlement is no small fraction of the relief
originally sought, and in fact greatly exceeds the norm,” both in terms of significant and extensive
programmatic relief, which the Court determined to have a value of approximately $22.5 million. Id. at *42.
Though the jury had awarded $250 million in punitive damages, the Court noted that the settlement class
would receive up to $152.5 million in monetary relief, and that the monies would be distributed in a manner
of months; since “punitive damages remain a hotly debated subject,” and where as here “the jury awarded
particularly high punitive damages, the appellate process could entail great risk to monetary awards made
in conjunction with the verdict.” Id. The Court expressed some concerns with respect to the enhancement
payments sought for the named Plaintiffs, as well as “service” payments to individual members of the class
who participated by giving depositions or testifying at trial. Id. at *68. The Court nonetheless approved
damages allocations and enhancement awards to 26 named Plaintiffs that ranged in amounts from
$175,000 to $425,000. Id. at *73. The Court, however, found “troubling” the request for “service”
payments of $25,000 to each of the class members who were neither named Plaintiffs nor testified at trial,
but had given deposition testimony. Plaintiffs argued that these class members contributed to the success
of the lawsuit and that the Court’s failure to approve these negotiated payments would result in further
litigation over the fate of that money. The Court expressed concern that “making it a regular practice of
paying testifying class members a flat fee – really a bonus – that is not expressly tied to the actual value of
whatever time or expense they incurred in appearing for deposition smacks of paying witnesses for their
testimony.” Id. at *76. Ultimately, the Court approved the negotiated amounts in this case, but expressed
its reservations that the order “should not be cited as precedent for approving the concept of paying service
awards to witnesses who do no more than testify in a case – and certainly not for the proposition that any
such service awards can be an amount other than one that approximates the out of pocket costs to the
deponent of attending her deposition.” Id. at *78. Finally, the Court turned to the request for an award of
attorneys’ fees and litigation expenses sought by class counsel. Plaintiffs sought attorneys’ fees in the
amount of $38.125 million, which represented 25% of the entire monetary award and slightly less than 22%
of the value of the overall settlement. The Court noted that the work undertaken by class counsel was
extensive, including taking and defending 107 depositions; reviewing and producing approximately 40,000
pages of documents to Defendant; reviewing and cataloging approximately 3.7 million pages of documents
produced by Defendant; litigating hotly contested class certification and numerous associated motions;
working up and identifying 1,300 trial exhibits; presenting 17 witnesses and calling 8 hostile witnesses at
trial; and filing over 750 proposed findings of fact and conclusions of law upon the conclusion of the trial.
Id. at *9-10. Class counsel dedicated 36,996.77 hours to the litigation, drawn from the efforts of 68
attorneys and staff members. The lodestar applicable to this investment of time in the litigation totaled
$16,320,113.25, and class counsel’s fee request involved granting a proposed multiplier of approximately
2.4, which the Court found well within “the range of acceptability.” Id. at *23. The Court determined that
class counsel was entitled to the fees requested as they “truly earned it; they prepared and tried a brilliant
case against a dogged opponent. The problem is that the size of the settlement fund is so outsized that
applying the usual [measures] … results in a number that is stratospheric – and bound to make headlines.
It may be that, when the dollar amount of the settlement is as high as it is here, even a percentage of the
fund as low as the one to which the parties have agreed strains the bounds of reasonableness.” Id. at *62.
The Court determined that as the low multiplier lodestar calculation yielded a number approximating the
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percentage-of-the-fund number, the Court was persuaded that it was appropriate to award the full
requested fee award to class counsel. Id. at *66. In addition, the Court granted Plaintiffs’ request for
reimbursement of $1,891,098.31 in out-of-pocket litigation expenses.

Editor’s Note: The Court’s opinion in Velez is a case study in the settlement approval process under Rule
23(e). The ruling gave final approval to one of the largest settlements in an employment discrimination
class action ever, and one of the largest awards of attorneys’ fees on record under Title VII.

(xxix) Settlement Approval Issues In Non-Employment Class Actions

Ehrheart, et al. v. Verizon Wireless, 609 F.3d 590 (3d Cir. 2010). Plaintiffs brought a class action
alleging that Defendants printed a receipt that displayed more than the last five digits of their credit or debit
card and/or the expiration date of the credit or debit card in violation of the Fair and Accurate Credit
Transaction Act (“FACTA”). The parties participated in court-ordered mediation, during which time the
Congress passed the Credit and Debit Card Receipt Clarification Act of 2007, which amended FACTA by
eliminating Plaintiffs’ cause of action. After completing mediation, the parties arrived at a settlement that
they submitted to the District Court for approval pursuant to Rule 23(e), which the District Court
preliminarily approved on April 24, 2008. On June 3, 2008, the Clarification Act became law, and the
District Court vacated its order granting the preliminary approval. On Plaintiffs’ appeal, the Third Circuit
reversed the finding. The Third Circuit noted that the District Court’s primary role was to determine
whether the settlement was fundamentally fair, reasonable, and adequate. The purpose of Rule 23(e) is to
protect the unnamed members of the class. The Third Circuit remarked that a judicial approval of a class
action settlement was a condition subsequent to the contract and did not affect the legality of the proposed
settlement agreement. The Third Circuit found that after the parties arrived at a settlement it was error for
the District Court to hold that a settlement agreement was not a binding contract until final judicial approval.
If this were to be true, the settlement process could become meaningless since either party to class action
settlement could back out of an agreement any time before the District Court’s approval and avoid any
legal repercussions for breaching the earlier offer and acceptance. The Clarification Act was pending
before Congress when the parties negotiated their agreement, and in negotiating the settlement
agreement, the Third Circuit remarked that Defendants bet on the certainty of settlement instead of
gambling on the uncertainties of future legislation. Although the Clarification Act changed and/or
eliminated Plaintiffs’ cause of action retroactively, it did not change the District Court’s ability to grant
effective relief. The Third Circuit reasoned that Plaintiffs still had a personal stake in the outcome, and the
District Court continued to possess the ability and authority to approve the settlement. The Third Circuit
also remarked that it found nothing in the Clarification Act that would moot the parties’ settlement
agreement, more so because the parties executed the agreement with the understanding that intervening
events could affect the interests in the litigation. The Third Circuit therefore remanded the case.

In Re Katrina Canal Breaches Litigation, et al. v. Board Of Commissioners, 2010 U.S. App. LEXIS
25736 (5th Cir. Dec. 16, 2010). Plaintiffs, a group of hurricane victims, brought actions against public and
private entities for the harm resulted from the flooding caused by levee and floodwall failures. The District
Court certified a “limited fund mandatory” class consisting of all persons who, at the time of Hurricane
Katrina and/or Hurricane Rita, were located, present, or residing in the Hurricane affected geographic area
and/or owned, leased, possessed, used or otherwise had any interest in homes, places of business or
other immovable or movable property on or in the hurricane affected geographic area, and who incurred
any losses, damages and/or injuries arising from, in any manner related to, or connected in any way with
Hurricane Katrina and/or Hurricane Rita and any alleged levee failures and/or waters that originated from,
over, under or through the levees under the authority and/or control of all or any of the levee Defendants.
Id. at *5. The class was further divided into three geographical sub-classes corresponding to the particular
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levee Defendant that allegedly caused its damages. The District Court approved a settlement wherein the
class would receive roughly $21 million plus interest in exchange for releasing all claims against the settling
Defendants. Objecting members of a proposed settlement class appealed the District Court’s order. On
appeal, the Fifth Circuit decertified the class and reversed the District Court’s order. The Fifth Circuit held
that decertification of the mandatory class was required because the settlement failed to provide a
procedure for distribution of the settlement fund that treated class claimants equitably amongst themselves.
The Fifth Circuit noted that the class members suffered a wide variety of injuries, ranging from property
damage to personal injury and death, and no method was specified for how these different claimants would
be treated vis-à-vis each other. Although the settlement provided for the appointment of a special master
to provide a recommended disposition and protocol with regard to settlement fund, and treatment of the
claims of class members, the Fifth Circuit remarked that such arrangement simply pushed the difficult
question of equitable distribution from the District Court to the special master, without providing any more
clarity as to how fairness would be achieved. The Fifth Circuit further held that the settlement was not fair,
reasonable, and adequate because there was no record to show that the settlement would benefit the class
in any way, either through the disbursement of individual checks or through a cy pres distribution. The Fifth
Circuit determined that, although the settlement provided for certain administrative costs, including notice
costs, special master fees and costs, and escrow agent costs and fees, there was no estimate given as to
the total of these costs. Further, the settlement provided class counsel with the right to seek
reimbursement of “enhanced” costs and expenses, but there was no indication in the record as to what
these attorneys’ costs and expenses would be. Id. at *21. The Fifth Circuit noted that class counsel did
not provide any estimate of the costs incurred thus far, other than admitting that litigation was expensive.
The Fifth Circuit therefore held that the District Court erred by approving the settlement without any
assurance that attorneys’ costs and administrative costs would not cannibalize the entire settlement
amount or that there would be money remaining in the settlement fund after payment of those costs and
fees.

In Re New Motor Vehicles Canadian Export Antitrust Litigation, 269 F.R.D. 80 (D. Me. 2010).
Plaintiffs, a group of automobile consumers, brought a consolidated consumer antitrust class action against
major automobile manufacturers, including Toyota Motor Sales (“Toyota”), and trade associations,
including the Canadian Automobile Dealers’ Association (“CADA”). Plaintiffs alleged that from 2001
through 2003, the exchange-rate between Canadian and United States’ currencies created arbitrage
opportunities to sell lower-priced Canadian cars in the United States and Defendants engaged in illegal
business practices to restrict the flow of Canadian cars into the United States, thereby maintaining higher
U.S. car prices. Plaintiffs settled with Toyota and the CADA, binding Plaintiffs in all states for the years
2001 through 2006. While the CADA explicitly agreed to injunctive relief, Toyota’s settlement agreement
provided that the parties would agree upon the text of a final order and judgment. Although the Court had
certified the class in 2006, the class certification orders were vacated on appeal in 2008, on the basis that
class certification of injunctive relief claims could not survive because of a lack of a live controversy
between the parties. Plaintiffs subsequently moved for Rule 23(b)(2) certification of a nationwide injunctive
settlement class for the Toyota and the CADA settlements, which the Court denied. Plaintiffs argued that
the decision to vacate certification of the injunctive class should have no effect on the certification analysis
because Toyota and the CADA settled their claims in 2006. Plaintiffs also argued that loss of jurisdiction
after a settlement had been reached did not remove the Court’s jurisdiction to enforce the settlement over
which it properly had jurisdiction at the time the claims were settled. The Court, however, found that a case
or controversy for injunctive relief had already disappeared at the time of the 2006 settlements. The Court
determined that although all Plaintiffs, Toyota, and the CADA agreed to injunctive settlement classes and
injunctive relief, the parties could not create federal court subject matter jurisdiction by agreement. The
Court further noted that the appellate order had dismissed the injunctive relief claim on account of
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mootness, finding that arbitrage opportunities disappeared as a result of significant changes in
Canadian/United States exchange rates. The Court found that by the time of the 2006 Toyota and the
CADA settlements, the exchange rate had fallen for three straight years and was well below arbitrage
levels, and although opportunities for arbitrage might not have ended permanently, they were not real and
immediate in 2006. While Plaintiffs argued that the present exchange rates had re-created a case or
controversy because of continuing fluctuations in the Canadian/United States exchange rates, the Court
noted that the exchange rate had never climbed back to, or even approached, the pre-2003 arbitrage
levels. Accordingly, the Court concluded that there was no “imminence” to the threat of future arbitrage
opportunities. Id. at 87. For this reason, the Court denied Plaintiffs’ request for certification of a nationwide
injunctive settlement class under Rule 23(b)(2), finding that there was no case or controversy in support of
the injunctive relief claim either at the time of 2006 settlement or at any time thereafter. Plaintiffs next
sought certification of a Rule 23(b)(3) nationwide damages class for the settlement funds. The appellate
order had previously vacated the state damages class certifications until discovery was completed so that
on remand the Court could re-examine, on a complete record, whether antitrust impact could be
determined by common proof across a particular class. The Court found that Plaintiffs satisfied the
numerosity requirement for the nationwide damages class based on its earlier finding that numerosity was
met for individual state damages classes. The Court also determined that Plaintiffs satisfied the
commonality requirement because the Plaintiffs’ common questions included: (i) whether any Defendants
agreed amongst themselves to restrict Canadian car exports to the United States so as to protect United
States prices and, if so, whether that agreement affected the prices that manufacturers posted as their
dealer invoice prices and their suggested resale prices; (ii) whether the activity violated the Sherman Act;
and (iii) whether Plaintiffs and the class they represent had any right to recovery. The Court further found
that the individual damages determinations that were not common to the nationwide class did not prevent
class certification as the common questions predominated. The Court also found that the claims of the
named Plaintiffs were typical of the class. Likewise, the Court held that the representative parties would
fairly and adequately protect the interests of the class, finding that the present actions had been
intensively, and extensively, litigated from start to finish, and the settlements themselves did not distinguish
among class members, and if distinctions among class members were made, it would be as a result of
previous judicial rulings and only after approval following a fairness hearing. The Court held that Plaintiffs
satisfied the superiority requirement because the size of the individual claims and small individual damages
did not justify individual lawsuits. The Court concluded that the Rule 23(b)(3) settlement class definition
was not unwarranted or overbroad because it had sufficient unity in its claim, and the lengthy adversarial
examination of liability and recovery issues over the past seven years provided a basis to evaluate the
class members’ claims and review the proposed plan of allocation to reflect differences within the
nationwide class and the class period. Accordingly, the Court certified Plaintiffs’ Rule 23(b)(3) nationwide
damages class from 2001 to the end of 2006.

In Re Pet Food Products Liability Litigation, 2010 U.S. App. LEXIS 25628 (3d Cir. Dec. 16, 2010). In
this consolidated class action of over 100 lawsuits, Plaintiffs, on behalf all pet owners who purchased,
used, or obtained, or whose pets consumed any cat or dog food or treats that allegedly contained
contaminated wheat gluten and/or rice protein concentrate, alleged that Defendants violated various states’
consumer protection and deceptive trade practices statues. Plaintiffs also alleged claims for product
liability, breach of warranty, and negligence. The parties entered into settlement negotiations and reached
a settlement of a $24 million cash fund, over and above the approximately $8 million already paid to pet
owners by certain Defendants or their insurers as a result of reimbursement claims programs. The District
Court certified Plaintiffs’ class for settlement purposes under Rule 23(a) and b(3), and granted the motion
for approval of the settlement under Rule 23(e), granted Plaintiffs’ motion for attorneys’ fees, denied a
motion by various parties to intervene, and overruled various objections to the settlement. The objectors
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challenged both the class certification and the approval of settlement, asserting an intra-class conflict
between class members whose damages were limited to purchase claims, and those who asserted claims
for other economic damages for pets that became ill or died after consumption of Defendants’ products.
On the objectors’ appeal, the Third Circuit affirmed the certification of the proposed class, but vacated the
approval of the settlement and remanded the case. On the certification issue, the Third Circuit ruled that
the objectors failed to articulate any conflict or adversity among class members, as it was insufficient for
the objectors to point to differences in claims, allocation amounts, or state laws without identifying how
such differences demonstrated a conflict of interest. The Third Circuit agreed with the District Court’s
finding that the interests of class members with only purchase claims were aligned with the interests of
class members with injury claims. The Third Circuit next noted that the District Court found that the
settlement was fair based on the factors set forth in Girsh v. Jepson, 521 F.2d 153 (3d Cir. 1975), where
nine factors are considered when determining the fairness of a proposed settlement. The District Court’s
analysis focused primarily on injury claims and did not specifically reference the purchase claims.
Regarding the complexity, expense, and likely duration of the litigation, the District Court focused on: (i) the
scope and breadth of the litigation, which stemmed from a massive pet food recall, involving over 60 million
containers of more than 90 brands of pet food, and resulting in approximately 115 class action lawsuits; (ii)
the complex medical and toxicological issues involving the combined impact of melamine and cyanuric acid
on small animal renal systems, which likely would have required multiple experts, at an enormous cost,
who would be delving into somewhat new territory involving the effects of these toxins on cats and dogs;
(iii) the likelihood that discovery would be extensive and require significant resources; and (iv) counsels’
representation that pursuing the actions through pretrial motion practice, formal discovery, and trial would
involve several additional years to the litigation and could deprive pet owners of relief. The objectors’ other
contention was that the District Court erred in finding that the settlement fair, reasonable, and adequate.
They contended that $250,000 allocated for purchase claims was inadequate and rendered the settlement
unfair and unreasonable. The objectors pointed out that no sales information for the recalled food had
been presented to the District Court and that there was no information in the record that would allow the
District Court to evaluate whether $250,000 was reasonable settlement for purchase claims. Based on the
record, the Third Circuit found that the District Court lacked the information necessary to determine
whether the $250,000 allocated to purchase claims was fair, reasonable, and adequate. Accordingly, it
remanded on this issue, while affirming the District Court’s finding on other issues.

Narouz, et al. v. Charter Communications, LLC, et al., 591 F.3d 1261 (9th Cir. 2010). Plaintiff, a class
representative for a group of employees, brought a putative class action against Defendants alleging
violations of the California Labor Code and Business and Professions Code, § 17200. After negotiating a
settlement agreement with Defendants, Plaintiff moved for class certification for settlement purposes and
for preliminary approval of the class action settlement. The District Court denied certification, finding that it
could not “ascertain a class,” and offered no other analysis in support of its decision. Id. at 1264.
Subsequently, Plaintiff dismissed his individual claims as settled. Upon appeal, the Ninth Circuit vacated
the order and remanded the case for reconsideration. The Ninth Circuit framed the issue as whether
settlement and voluntary dismissal by Plaintiff of his personal claims in a putative class action rendered his
appeal of the denial of class certification moot. The Ninth Circuit held that it did not in this case. Citing the
Supreme Court’s decision in U.S. Parole Commission v. Geraghty, 445 U.S. 388, 404 (1980), and Deposit
Guaranty National Bank v. Roper, 445 U.S. 326, 334 (1980), the Ninth Circuit reasoned that when Plaintiff
voluntarily settled his individual claims, but specifically retained a personal stake, he retained jurisdiction to
appeal the denial of class certification. Here, the settlement agreement limited the release to Plaintiff’s
individual claims, clearly stating that Plaintiff would receive an enhancement award upon approval of the
class settlement, and that his claim for attorneys’ fees and costs had not been released. The Ninth Circuit
concluded that Plaintiff maintained a sufficient personal stake in the class action to appeal the District
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Court’s denial of class certification, and that the appeal was not moot. Further, the Ninth Circuit ruled that
because the District Court did not conduct a Rule 23 analysis, meaningful appellate review was not
possible. Therefore, it vacated and remanded the case for reconsideration of the motion for class
certification.

Sullivan, et al. v. DB Investments, Inc., 613 F.3d 134 (3d Cir. 2010). Plaintiffs, a group of direct and
indirect purchasers of diamonds, brought consolidated class actions alleging violations of the Sherman Act
and the Clayton Act for price fixing and monopolization. Plaintiffs also asserted claims under the antitrust,
consumer protection, and unjust enrichment laws of all fifty states and the District of Columbia. The direct
purchasers were those who acquired diamonds directly from Defendants. The indirect purchasers
indirectly acquired diamonds from Defendants, such as consumers and jewelry retailers. Indirect
purchasers sought recovery for the same antitrust injury as the direct purchasers, but brought their claims
under state antitrust, consumer protection, and unjust enrichment law. The parties then entered into
settlement negotiations, resulting in a proposed settlement that divided Plaintiffs into two putative classes
and created a settlement fund of $295 million. During the Rule 23 fairness hearing, the District Court
overruled the objections filed by several objectors, and approved the settlement agreement. On the
objectors’ appeal, the Third Circuit vacated the District Court’s judgment and remanded for further
proceedings. The objectors challenged the propriety of certification for settlement purpose under either
Rule 23(b)(2) or 23(b)(3). The District Court found that the shared antitrust harm sustained by all indirect
purchasers predominated over other issues in the case, making class treatment appropriate. Thus, the
District Court’s certification order grouped antitrust claims under the laws of all 50 states and the District of
Columbia into a single class. The objectors challenged the finding of predominance, arguing that
differences in state law prevented the allegedly common harm associated with Defendants’ price fixing
from gaining predominance over legal issues shared by only limited segments of the class. The Third
Circuit noted that state antitrust statutes varied significantly regarding standing for indirect purchasers, a
function of whether a particular state followed Sherman Act principles elucidated in Illinois Brick Co. v.
Illinois, 431 U.S. 720 (1977). Illinois Brick denied standing to indirect purchasers, finding that the antitrust
laws would be more effectively enforced by concentrating recovery in the direct purchasers, rather than
allowing every Plaintiff potentially affected by the overcharge to sue for the amount it could show was
absorbed by it. The Third Circuit noted that states that had not adopted Illinois Brick’s holding allow
indirect purchasers to advance a claim for antitrust recovery against a Defendant that has fixed prices,
while a third set of jurisdictions allow indirect purchasers to seek antitrust recovery only if the state joins the
suit in parens patriae capacity. The Third Circuit noted that this was a case where the claims within the
indirect purchaser class implicated the law in every jurisdiction, and that no jurisdiction provided a claim
shared by all, or even a majority, of the class members. The Third Circuit ruled that it would be improper to
certify a nationwide class when the legal right shared by class members purportedly arose under the laws
of multiple jurisdictions, but only some of those jurisdictions extended standing to class members to
enforce that right. The Third Circuit remarked that a similar problem existed with regard to the District
Court’s certification of the consumer protection and unjust enrichment claims for class-wide treatment, as
these laws were no more uniform among the 50 states than were the antitrust statutes. The Third Circuit
found that Defendants’ price control activity may have harmed all indirect purchasers such that injury could
not provide a basis for the certification, because it did not give rise to a legal right to recovery in all of the
jurisdictions implicated by the nationwide class. The Third Circuit remarked that the mandate of Erie
Railroad Co. v. Tompkins, 304 U.S. 64 (1938), prevented the District Court from invoking federal
procedural rules to extend recovery to a state law claim, when state courts would not recognize the
Plaintiffs’ harm as grounds for relief. The Third Circuit directed the District Court to entertain any renewed
motions to certify classes that, at least as to the state law claims, were not nationwide in scope. In their
challenge to certification under Rule 23(b)(2), the objectors argued that all class members lacked standing
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to seek injunctive relief under § 16 of Clayton Act because they did not show an imminent threat of
prospective antitrust injury. Plaintiffs argued that they relied on the District Court’s holding that the
injunction was part of a compromise that Defendants entered into willfully and thus, Defendants waived the
right to require proof of substantive elements of the claims. The Third Circuit rejected this argument,
finding that Defendants’ conduct did not provide a basis for affirming the District Court’s Rule 23(b)(2)
certification order. The objectors also argued that the injunction was unnecessary to maintain competitive
prices in the diamond industry. The Third Circuit agreed, and found no support for the injunction in the
record. The Third Circuit accordingly ruled that Plaintiffs lacked standing under § 16 of the Clayton Act,
and vacated the District Court’s order of certifying the injunctive class under Rule 23(b)(2).

Editor’s Note: Subsequently, in Sullivan, et al. v. DB Investments, Inc., 619 F.3d 287 (3d Cir. 2010), the
Third Circuit ordered an en banc rehearing of the panel decision, and supplemental briefing on the degree
of similarity required for Plaintiffs’ claims to satisfy the predominance requirement, how much state laws
must vary before defeating predominance, and the treatment of settlement class members who have no
valid claims.

United States, et al. v. Lexington-Fayette Urban County Government, 591 F.3d 484 (6th Cir. 2010).
The United States, later joined by Fayette County Neighborhood Council, twenty-nine individuals, and the
Commonwealth of Kentucky, brought a civil enforcement action alleging that Defendant’s operation of a
sanitary sewer system and a separate storm sewer system was in violation of its permits and the Clean
Water Act (“CWA”). Subsequently, all the parties reached a settlement agreement, which required
Defendant to bring its sanitary and storm sewer systems into compliance with the CWA; to complete two
Supplemental Environmental Projects and two Commonwealth Environmental Projects; and to pay
Plaintiffs a $425,000 civil penalty. Subsequently, Plaintiffs moved to enter a proposed consent decree,
which embodied the settlement agreement. The District Court, finding that the civil penalties were too high,
denied Plaintiffs’ motion and rejected the proposed consent decree. Plaintiffs appealed, asserting that the
CWA, 33 U.S.C. § 1319(d), authorizes civil penalties in excess of $20,000 per day for each violation, and
that the settlement agreement was entered into in good faith by both parties. The Sixth Circuit remanded
the case, requiring the District Court to provide support for its rejection of the proposed consent decree.
The Sixth Circuit disagreed with the District Court’s finding that the civil penalty was inappropriate, since
civil penalties furthered the objectives of the CWA by deterring future violations. Further, the Sixth Circuit
found that the District Court failed to provide any other basis for concluding that the civil penalty was too
high, especially given the civil remedy provided in the statute.

(xxx) Appeals Of Class Certification Orders

Amos, et al. v. PPG Industries, No. 05-CV-70 (S.D. Ohio Feb. 16, 2010). Plaintiffs, representatives of
four groups of retirees, spouses, and beneficiaries, brought a class action seeking retiree health benefits
promised by Defendant. Plaintiffs were members or former members of one of five unions. In a similar
action (the “Pittsburgh litigation”), the Third Circuit affirmed the dismissal of applications for orders
compelling arbitration, brought by three of the five unions in the litigation. Subsequently, in this case, the
Court dismissed the Plaintiffs’ claims associated with the three unions on the basis of collateral estoppel,
giving preclusive effect to the Pittsburgh litigation. Plaintiffs moved for a certificate of appealability pursuant
to Rule 54(b), which the Court then granted. It reasoned that although this was not a final order, the factors
set out by the Sixth Circuit in GenCorp v. Olin, 390 F.3d 433, 442-43 (6th Cir. 2004), justified granting the
motion. These factors include: (i) the relationship between the adjudicated and unadjudicated claims;
(ii) the possibility that the need for review might or might not be mooted by future developments in the
litigation; (iii) the possibility that the reviewing court might be obliged to consider the same issue a second
time; (iv) the presence or absence of a claim or counterclaim which could result in set-off against the
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judgment sought to be made final; and (v) miscellaneous factors such as delay, economic and solvency
considerations, shortening the time of trial, and expense. First, the Court found that because the dismissal
in this case occurred on the basis of collateral estoppel, the adjudicated claims of the three unions in the
Pittsburgh litigation presented very different legal questions than the unadjudicated claims of the other
Plaintiffs. Second, the Court stated that factor (ii) favored an immediate appeal because there was no
possibility that the need for review could be mooted by developments in the litigation because regardless of
whether the other Plaintiffs prevail, the collateral estoppel issue would still be unresolved. Third, the Court
determined that the needs of the parties outweighed the efficiency of having one appeal because the
Pittsburg litigation affected the claims of nearly all Plaintiffs in this action. Finally, regarding factor (v) – the
issue of delay – the Court noted that if Plaintiffs affected by the Pittsburg litigation were obliged to wait until
determination of some of the other Plaintiffs’ claims, it would be years before the appeal is heard.
Accordingly, because all factors weigh in favor of immediate appeal, the Court granted Plaintiffs motion for
a certificate of appealability.

Dalton, et al. v. Lee Publications, Inc., 2010 U.S. App. LEXIS 23533 (9th Cir. Nov. 16, 2010). Plaintiffs,
a group of distributors, filed a class action against Defendant, a newspaper publishing company, alleging
that they were “employees” as opposed to “independent contractors” and thus entitled to certain benefits
under California labor laws. The District Court entered an order certifying the class and Defendant
appealed. The Ninth Circuit denied Defendant’s petition under Rule 23(f) for permission to appeal the
District Court’s order granting class action certification. One of the Circuit Judges dissented from the Ninth
Circuit’s order. The dissent did not find that the District Court’s judgment was manifestly erroneous, but
was persuaded that the decision was at least debatable and likely to evade review because of the intense
settlement pressure posed by class certification. The dissent noted that an interlocutory appeal was
appropriate even if the certification decision was not “manifestly erroneous,” as long as it was
“questionable.” Id. at *4. The dissent noted that the contract between Defendant and the class members
was clearly written with the intention of establishing an independent contractor relationship. The dissent
also noted that Plaintiffs could not establish that they were employees by reference to their contract and if
they were to prevail, they would have to show that Defendant exercised de facto control over the means by
which they delivered newspapers. The dissent thus noted that it would require an examination of the
working relationship between Defendant and each member of the class, raising serious questions as to
whether class certification was appropriate. The dissent thus concluded that the Court’s determination of
class certification was questionable because deciding whether each distributor was an employee required
fact-intensive inquiries that were specific to each member of the class. The dissent also found that
Defendant faced a “death-knell situation.” The dissent was persuaded by the decision of Chamberlan v.
Ford Motor Co., 402 F.3d 952 (9th Cir. 2005), which held that review of class certification decisions is
appropriate when there was a “death-knell situation” for either Plaintiff or Defendant that was independent
of the merits of the underlying claims. The dissent stated that particular attention should be drawn to the
first Chamberlan circumstance because it best embodied Rule 23(f)’s purpose of allowing interlocutory
review where the unique settlement pressures of class action lawsuits would otherwise foreclose any
appellate review whatsoever. The dissent found that Defendant faced a “death-knell situation” because
certification would expose it, a member of the struggling newspaper industry, to $18 million in potential
liability, thereby exerting intense settlement pressure.

(xxxi) Mootness Issues In Class Action Litigation

Clausen Law Firm, et al. v. National Academy Of Continuing Legal Education, 2010 U.S. Dist. LEXIS
120989 (W.D. Wash. Nov. 2, 2010). Plaintiff, the Clausen Law Firm, filed a complaint on its behalf and on
behalf of others similarly-situated against Defendant National Academy of Continuing Legal Education
(“NACLE”), alleging violations of the Telephone Consumer Protection Act. Approximately one-and-a-half
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months after the complaint was filed, Defendant served Plaintiff with an offer of judgment pursuant to Rule
68. Plaintiff did not accept the Rule 68 offer and Defendant filed a motion to dismiss, contending that
Plaintiff’s claim was moot. The Court denied the motion. NACLE contended that as a result of Plaintiff’s
failure to accept the offer, Plaintiff no longer had an interest in the litigation, and that its claims were moot.
NACLE argued that the action must be dismissed pursuant to Rule 12(b)(1) because the Court did not
have subject matter jurisdiction over moot claims. Plaintiff argued that NACLE’s motion to dismiss was
premature, because Plaintiff had not had a reasonable opportunity to obtain discovery and move for class
certification. The Court observed that although subject matter jurisdiction is lacking to consider moot
claims, the U.S. Supreme Court has recognized that this general rule has exceptions, particularly in the
class action context. Plaintiff cited decisions that applied an exception to the mootness doctrine in order to
prevent Defendants from using Rule 68 to pick-off named Plaintiffs before the Court had a reasonable
opportunity to rule on class certification. The Court was persuaded by Plaintiff’s approach, as it was
consistent with the purpose of the class action mechanism, judicial economy, and relevant U.S. Supreme
Court precedent in Deposit Guaranty National Bank v. Roper, 445 U.S. 326, 340 (1980), which expressly
disapproved the tactic of picking-off named Plaintiffs through an offer of judgment as to their individual
claims in order to prevent class certification. Citing Weiss v. Regal Collections, 385 F.3d 337, 347 (3d Cir.
2004), the Court observed that the “relation back” approach could be applied even where a Plaintiff had not
yet moved for class certification, if the Rule 68 offer shortly followed the class complaint, so that the Plaintiff
did not have a reasonable opportunity to conduct discovery and file a class certification motion. The Court
concluded that the “relation back” approach was appropriate, and declined to deny Plaintiff a reasonable
opportunity to conduct discovery prior to moving for class certification as contemplated by Rule 23. Id. at
*29. NACLE also asked the Court to follow dicta from the Seventh Circuit in Greisz v. Household Bank,
176 F.3d 1012, 1015 (7th Cir. 1999), and hold that irrespective of Plaintiff’s diligence in moving for class
certification, a class action may be made moot by an offer of complete relief tendered to a named Plaintiff
before a motion for class certification was filed. The Court rejected this reasoning, observing that if the
putative class representatives’ claims could be mooted by a settlement offer tendered before the class
certification motion was filed: (i) Plaintiff would have to file certification motions prematurely in order to
maintain their claims without completing discovery necessary to develop the facts for the class certification
determinations; (ii) Rule 68 would essentially trump Rule 23, enabling Defendants to essentially opt-out of
Rule 23; (iii) multiple Plaintiffs would be forced to bring successive suits to obtain redress, thereby wasting
judicial resources; (iv) the self-interests of named Plaintiffs would be pitted against the class interests, as
named Plaintiffs would have to weigh their own interests in avoiding personal liability for costs under Rule
68 against the potential recovery of the class. The Court reasoned that although Defendant was correct
that the purpose of Rule 68 was to encourage settlement and avoid litigation, Defendant failed to identify
any language in the Rules or the Advisory Committee Notes encouraging parties to use Rule 68 as a
means of obtaining involuntary settlement, let alone circumvent the class action mechanism of Rule 23.

Murray, et al. v. Fidelity National Financial, Inc., 594 F.3d 419 (5th Cir. 2010). Plaintiffs filed a class
action alleging that Defendants had overcharged them to record documents related to their residential real
estate closings. Plaintiffs had conducted their real estate closing business with a third-party and not with
Defendants, and therefore filed a motion for leave to amend their complaint and add Wesley Murray and
Kelly Renee Murray (the “Murrays”) as class representatives. While this motion was pending, Defendants,
pursuant to Rule 68, tendered a check to the Murrays’ counsel as full payment of their claim.
Notwithstanding the tender, the Court granted Plaintiffs’ motion for leave to amend, and the Murrays were
added as named representatives of the putative class. Defendants then filed a motion to dismiss, arguing
that the Murrays’ claims had been mooted by the tender of payment before they became parties to the suit.
Defendants also filed a motion for summary judgment, arguing that Plaintiffs failed to establish any case or
controversy against any Defendants as none of the Defendants handled Plaintiffs’ real estate transactions.
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The District Court granted both motions and the Murrays appealed. The Fifth Circuit affirmed the
judgment. The Fifth Circuit noted that generally, a class action becomes moot when the personal claims of
all named Plaintiffs are satisfied and no class has been certified. However, the Fifth Circuit recognized a
limited exception to the mootness doctrine in Zeidman v. J. Ray McDermott & Co., 651 F.2d 1030, 1051
(5th Cir. 1981), which stated that a putative class action should not be dismissed for mootness upon tender
to the named Plaintiffs of their personal claims, when a timely filed and diligently pursued motion for class
certification is pending. Additionally, in Sandoz v. Cingular Wireless LLC, 553 F.3d 913 (5th Cir. 2008), the
Fifth Circuit has extended this reasoning to FLSA actions and held that a timely motion for certification of
an FLSA collective action relates back to the date of the initial complaint, particularly when Defendant
makes a Rule 68 offer of judgment. The Murrays argued that the same reasoning should be applied here
because Defendants attempted to moot their individual claims and prevent them to be added as named
Plaintiffs by way of amending the complaint. The Murrays further argued that the relation-back doctrine
would have applied had they filed a separate complaint instead of moving for leave to be added. However,
the Fifth Circuit found that, as Rule 42 provides for consolidation of similar actions, the Murrays could have
availed themselves of Zeidman and Sandoz by filing a separate complaint, which could have been
consolidated with the original suit, had that suit not been moot. Thus, the Court concluded that the
availability of consolidation undermined the rationale for extending Zeidman to the Murrays. Further, the
Court observed that unlike Plaintiffs in Zeidman and Sandoz, the Murrays had a readily available means of
preventing Defendants from mooting their suit by filing a separate complaint. Further, had the Murrays
been the original parties to the suit, Defendants would have been unable to moot their claims. Thus, the
Fifth Circuit found no need to extend Zeidman and Sandoz to the circumstances of this case. Accordingly,
the Fifth Circuit affirmed the District Court’s ruling.

Olson, et al. v. Brown, 594 F.3d 577 (7th Cir. 2010). Plaintiffs, a group of inmates, filed a class action
against Defendant alleging First Amendment violations and violations of Indiana law based on a number of
procedures at the county jail. Plaintiffs moved for class certification; however, the class representative
transferred out of the jail prior to the District Court’s ruling. The District Curt dismissed the action as moot
because the class representative no longer had a live claim. On appeal, the Seventh Circuit reversed and
remanded. The Seventh Circuit found that the action was not moot because the motion for class
certification was timely, and the “inherently transitory” exception to mootness applied. The Seventh Circuit
relied on Gerstein v. Pugh, 420 U.S. 103 (1975), and held that a claim must meet two elements for the
“inherently transitory” exception to apply, including: “(i) it is uncertain that a claim will remain live for any
individual who could be named as a Plaintiff long enough for a court to certify a class; and (ii) there will be
a constant class of persons suffering the deprivation complained of.” Id. at 582. The Seventh Circuit
reasoned that the first element was satisfied because the length of incarceration is subject to a number of
unpredictable factors and, theoretically, any given member of the class could have been released any time.
Additionally, the Seventh Circuit found that the second element was also satisfied because the class
representative could show that the allegations at issue were likely to recur with regard to other members of
class. The Seventh Circuit pointed to the fifty-three affidavits filed with the District Court, outlining
problems similar to those alleged by the class representative as sufficient evidence to overcome the
burden. Accordingly, the Seventh Circuit reversed the decision of the District Court and remanded the
case for consideration of Plaintiffs’ motion for class certification.

Wilder Chiropractic, Inc. v. Pizza Hut Of Southern Wisconsin, Inc., 2010 U.S. Dist. LEXIS 130579
(W.D. Wis. Dec. 6, 2010). Plaintiff brought a putative class action alleging unsolicited advertisements by
Defendant in violation of the Telephone Consumer Protection Act and state common law. Defendant
removed the case and made an offer of judgment to Plaintiff under Rule 68. Plaintiff did not accept the
offer, and on the day Defendant’s offer was set to expire, filed a motion to strike the offer, or in the
alternative, to certify the class. Defendant then filed a motion to dismiss, arguing that the case was moot
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because Plaintiff moved for class certification after the offer of judgment was made. Although it concluded
that the lawsuit was not moot so long as Plaintiff could show that he was entitled to class certification, the
Court stayed the motions of both the parties and directed them to file supplemental briefs on the issue.
The Court observed that even if the general rule is that the Court loses jurisdiction over a case when
Defendant offers Plaintiff all the relief he could obtain at trial, there were no clear precedents as to whether
an offer of judgment renders the case moot if such an offer creates a conflict between Plaintiff’s individual
interests and the interests of the unnamed class members. The Court reasoned that the case law is less
clear as to whether a proposed class action could survive Defendant’s offer of judgment in which the class
was not yet been certified, and the offer was made before Plaintiff filed a motion to for class certification.
While some case law authorities have held the case to be moot any time the offer of judgment precedes
the certification motion, other case law authorities have held that a case is not moot so long as Plaintiff filed
a motion for class certification before the expiration of the deadline for accepting the offer, and still other
case law authorities have held that the case might proceed so long as Plaintiff moves for class certification
within a reasonable time after receiving an offer. Defendant’s argument assumed that the Court would lose
jurisdiction over the case immediately after Defendant made the offer. The Court pointed that Defendant’s
argument would deprive Plaintiff of the 14 days provided to respond to the offer under Rule 68, and
suggested that jurisdiction disappeared even before Defendant could file the offer with the Court. The
Court held that it could not distinguish between a motion filed just before an offer of judgment and one filed
before the expiry of deadline for accepting the offer. The Court therefore stayed Defendant’s motion to
dismiss until the ruling on Plaintiff’s motion for class certification.

(xxxii) Employee Insurance Class Actions

Mell, et al. v. Anthem, Inc., et al., 2010 U.S. Dist. LEXIS 19056 (S.D. Ohio Mar. 3, 2010). Plaintiffs, a
group of policyholders employed by the City of Cincinnati (the “City”) and members in a group insurance
policy offered by Community Mutual Insurance Company (“CMIC”), filed a class action against Defendants,
an insurance company that merged with CMIC after the disputed policy was in effect. Specifically, Plaintiffs
claimed they were cheated out of proceeds when Defendants demutualized. The parties filed cross-
motions for summary judgment, and the District Court granted Defendants’ motion and denied Plaintiffs’
motion. The Court rejected Plaintiffs’ argument that they were the “policyholders,” reasoning that the CMIC
by-laws stated that for group insurance, the member shall be the holder of the master policy, and the
holder of any certificate or contract issued subordinate to such master policy shall not be a member unless
specifically provided. Id. at *16-17. Referring to Ohio Revised Code § 3913.22(C), which provides that in a
demutualization, shares shall be issued to the owner or owners of a mutual policy as such owners appear
on the face of the policy, the Court observed that the City was the owner of the group policy and, therefore,
Plaintiffs did not have equity rights in demutualization proceeds. Thus, the Court concluded that Plaintiffs
were not entitled to demutualization proceeds based on the term “policyholder.” Id. at *21. Plaintiffs also
argued that at the very least a sub-class of members, those who received insurance post-merger, were
entitled to the proceeds based on express terms in the merger document, which provided that any new
insurance issued after the merger would trigger equity rights for employees. However, the Court found that
the addition of a rider to the policy was insufficient to trigger the equity rights, and noted that the merger
document stated that Defendants’ guaranty insurance policy/membership certificate should be in effect so
long as there was no lapse in coverage. The Court reasoned that there was no lapse in coverage in this
case, and, therefore, it rejected Plaintiffs’ contention that a sub-class of members had gained equity rights.
Accordingly, the Court concluded that an award of demutualization proceeds to the City did not violate Ohio
law and granted Defendants’ motion for summary judgment.
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(xxxiii) Experts In Class Certification Proceedings

American Honda Motor Co. v. Allen, et al., 600 F.3d 813 (7th Cir. 2010). Plaintiffs, a group of
motorcycle purchasers, brought a class action against Defendant alleging breaches of express and implied
warranties arising from Defendant’s deceptive and unlawful conduct in designing, manufacturing,
marketing, distributing, selling, and/or failing to service its motorcycles. Plaintiffs moved to certify two
classes of similarly-situated motorcycle owners under Rule 23(b)(3). To demonstrate the predominance of
common issues to warrant class certification, Plaintiffs relied heavily upon a report prepared by a
motorcycle-engineering expert. The expert conceded that there is no government or industry-wide
standard for motorcycle stability. Thus, the expert opined a self-devised “wobble decay standard” to
measure adequate side-to-side oscillation of the front steering assembly of Defendant’s motorcycles. Id. at
818. Based on the test of the one used motorcycle, the expert concluded that Defendant’s GL1800
motorcycle failed to meet the wobble decay standard. Defendant moved to strike the report pursuant to
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), arguing that the expert’s wobble decay
standard was unreliable because it was not supported by empirical testing, was not developed through a
recognized standard-setting procedure, was not generally accepted in the relevant scientific, technical, or
professional community, and was not the product of independent research. Id. at 814. Daubert sets forth a
non-exhaustive list of guideposts to consult in assessing the reliability of expert testimony including: (i)
whether the scientific theory can be or has been tested; (ii) whether the theory has been subjected to peer
review and publication; and (iii) whether the theory has been generally accepted in the relevant scientific,
technical, or professional community. Daubert, 509 U.S. at 593-94. Although expressing its reservations
about the reliability of the expert’s report, the District Court declined to exclude the report in its entirety “at
this early stage of the proceedings,” and granted Plaintiffs’ motion for class certification in part, certifying
two classes of individuals. Id. at 814-15. Subsequently, Defendant appealed the District Court’s grant of
class certification pursuant to Rule 23(f). On appeal, the Seventh Circuit noted that when an expert’s
report or testimony is critical to class certification, the District Court must conclusively rule on any challenge
to the expert’s qualifications or submissions prior to ruling on a class certification motion. In other words,
the District Court must perform a full Daubert analysis before certifying the class if the situation warrants.
The Seventh Circuit further held that the District Court also must resolve any challenge to the reliability of
information provided by an expert if that information is relevant to establishing any of the Rule 23
requirements for class certification. Id. at 815-16. Additionally, the Seventh Circuit ruled that when an
expert’s report or testimony is critical to class certification, the District Court is given great latitude in
determining not only how to measure the reliability of the proposed expert testimony, but also whether the
testimony is reliable; however, the District Court must provide more than just conclusory statements of
admissibility to show that it adequately performed the Daubert analysis. Under the Daubert framework, the
Seventh Circuit determined that the District Court must determine whether a given expert is qualified to
testify. Id. at 817. Additionally, the Seventh Circuit opined that determining the minimum sample size is
tricky, but a sample size of one is rarely, if ever, sufficient. The Seventh Circuit observed that shaky expert
testimony may be admissible, assailable by its opponents through cross-examination, but the expert
testimony here was not merely shaky, it was unreliable. Id. at 818. Thus, the Seventh Circuit noted that
without the expert’s testimony, Plaintiffs were unable to demonstrate that their claim sufficiently
predominates as to warrant class certification under Rule 23(b)(3). The Seventh Circuit found that the
District Court erred by failing to resolve the issue of the expert report’s admissibility prior to class
certification. Therefore, the Seventh Circuit vacated the District Court’s denial of Defendant’s motion to
strike and its class certification order, and remanded the case to the District Court for further proceedings.

DeKoven, et al. v. Plaza Associates, 599 F.3d 578 (7th Cir. 2010). Plaintiffs, a group of debtors, brought
two class actions under the Fair Debt Collection Practices Act (“FDCPA”), 15 U.S.C. §§ 1692-1692, after
receiving collection letters from Defendant, a debt collection agency. The District Court rejected survey
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evidence prepared by Plaintiffs’ expert witness and granted summary judgment for Defendant. On
Plaintiffs appeal, the Seventh Circuit affirmed. The letter in question made offers to Plaintiffs for settlement
of loans. The Seventh Circuit determined that a debt collector cannot pretend its initial offer is a final
settlement if it is not. Plaintiffs alleged that the letter was worded so that they understood it to be their last
chance to settle the claim; and furthermore, the letter’s reference to “satisfactory proof” of error was
misleading because it implied that a debtor must furnish proof to dispute a claim. Id. at 579. The Seventh
Circuit found that in order to determine whether Plaintiffs were deceived by the letters, evidence in the form
of consumer survey described in Johnson v. Revenue Management Corp., 169 F.3d 1057 (7th Cir. 1999),
was required. To support Plaintiffs’ contention, their expert conducted a survey and interviewed 160
shoppers at a mall, where the control group was shown the letter minus the allegedly confusing
paragraphs. The Seventh Circuit agreed with the District Court in stating that the control group might have
been confused by the omissions, and that the control letter may have been more confusing than the actual
survey letter. Moreover, the Seventh Circuit found that if it eliminated the respondents who replied, “don’t
know/not sure,” the control group comprised just 27 persons. Id. at 581. The Seventh Circuit observed
that the size of the sample was not adequately representative. The Seventh Circuit also found that the oral
questioning of respondents was confusing and misleading. As a result of the inadequacy of the control
letter and the sample of respondents, the Seventh Circuit determined that the Plaintiffs’ survey evidence
was flawed and inadmissible under Rule 702.

Fleischman, et al. v. Albany Medical Center, 2010 U.S. Dist. LEXIS 73625 (N.D.N.Y. July 22, 2010).
Plaintiffs, a group of registered nurses (“RNs”), brought a class action against Defendants, alleging they
conspired to keep wages of RNs low in the Albany area. Specifically, Plaintiffs alleged that during the class
period, Defendants entered in to at least two restraints of trade in violation of the Sherman Act.
Defendants filed a motion to exclude the expert testimony of two of Plaintiffs’ experts – Orley Ashenfelter,
who was expected to opine on the impact and damages of Defendants’ alleged conduct, and Gregory
Vistnes, who was expected to opine on the economical impact of the agreements made by Defendants.
Additionally, Plaintiffs moved to exclude portions of the expert testimony of Robert Willig (“Willig”),
Defendants’ expert, who was expected to testify concerning the anticompetitive effect of the agreements,
injury-in-fact, and damages. The Court denied Defendants’ motions and granted Plaintiffs’ motion in part.
First, the Court rejected Defendants’ argument that the methodology used by Ashenfelter was unreliable
and inadmissible under Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). The Court
reasoned that the methodology used was based on the widely accepted economic concept of marginal
revenue product (“MRP”). The Court found that the fact that the methodology used did not take into
account experience was inconsequential in this case because both named Plaintiffs, who were pursuing
damages, were experienced nurses; thus, the methodology was reliable for reasonably estimating
damages for Plaintiffs. Further, the Court found that whether Defendants’ use of agency nurses over staff
nurses was excessive had no effect on the reliability of Ashenfelter’s opinion. The Court also rejected
Defendants’ argument that Ashenfelter’s opinion was unreliable because he did not investigate whether a
conspiracy actually existed, but merely relied on the information given by Plaintiffs. The Court reasoned
that Ashenfelter’s opinion only focused on wage suppression of staff nurses under an accepted economic
theory; it did not address whether a conspiracy existed or caused the wage suppression in this case.
Further, the Court found that Ashenfelter used a well-accepted formula to determine whether
underutilization of nurses was present in Defendants’ practices, and the fact that he used a national
benchmark as a comparison rather than the New York state benchmark, did not render his opinion
unreliable. Accordingly, the Court denied Defendants’ motion to exclude the expert testimony of
Ashenfelter. Next, the Court found that the expert testimony of Vistnes was appropriate. The Court
reasoned that his opinion about how the information exchanges between Defendants facilitated their ability
to form and maintain wage agreements was helpful to the jury, and, therefore, it was admissible. Further,
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the Court found that Vistnes’ opinion – that if wage agreements are used, competition would be reduced
and raises and hiring will occur less often – was admissible. The Court reasoned that Vistnes’ opinion was
not contradicted by the fact that Defendants continued to raise compensation and hire workers because it
merely stated that raises and hiring would occur less often. The Court also found that it was not necessary
that Vistnes’ opinion link information exchanges with specific harm, reasoning that this would go towards
the weight given to the expert testimony, not its admissibility. Accordingly, the Court held that Vistnes’
expert opinions were admissible. Finally, the Court found that Willig’s expert testimony should be excluded
in part. The Court reasoned that Willig’s opinions were informed by his background knowledge in
economics and a juror would not have this expertise or the ability to apply the factual information in the
case to that knowledge. Thus, Willig was permitted to testify as to his economic analysis, comparing the
timing of the information exchanges with the timing of compensation decisions. However, the Court
excluded Willig’s testimony as to what information Defendants considered and the weight that information
played in setting RN compensation. Accordingly, the Court granted Plaintiffs’ motion in part and denied it
in part.

In Re FedEx Ground Package Systems, Inc. Employment Practices Litigation, 2010 U.S. Dist. LEXIS
44611 (N.D. Ind. May 4, 2010). In this multi-district litigation proceeding, Plaintiffs, a group of ground
package and home delivery drivers, brought an FLSA collective action and state law specific class actions
alleging that Defendant misclassified its drivers as independent contractors on the basis of their operating
agreement. Plaintiffs retained Robert Wood, a tax attorney in private practice, as an expert witness to give
an opinion on the proper classification of the workers and relied on his opinion in their motion for summary
judgment. Defendant moved to exclude the use of the expert’s testimony and report. The Court granted
the motion to exclude the expert’s opinion for summary judgment purposes. The Court found that the
expert’s opinion, which included an analysis of the operating agreement provisions (finding them
inconsistent with a true independent contractor agreement) offered an opinion on an ultimate question of
law determinative to the outcome of the case. The Court reasoned that the expert’s opinions invaded the
province of the Court to determine as a matter of law whether the operating agreement provided Defendant
with a right to control Plaintiffs’ work. The Court opined that expert testimony may be used to establish the
meaning of ambiguous contract terms in light of industry custom and practice; however, Plaintiffs’ expert
did not offer any explanation of ambiguous contract terms. Further, the Court observed that Plaintiffs’
expert based his opinion on his legal experience and interpretation of the law on independent contractor
status as applied to the facts presented in the case. Finally, the Court found that whether the contract
allowed Defendant to control the manner and means of the work was a legal question for the Court and
was not the proper subject of an expert testimony because it would not assist the jury in understanding the
evidence or in determining the facts at issue. Accordingly, the Court concluded that Plaintiffs’ expert
testimony was not proper for a summary judgment.

Tamraz, et al. v. Lincoln Electric Co., et al., 620 F.3d 665 (6th Cir. 2010). In multidistrict class action
litigation, the lead Plaintiff, a welder in California, and his wife sued several manufacturers of welding
supplies, alleging that as a result of the fumes from their products, Plaintiff began to suffer from symptoms
of Parkinsonism. Plaintiff further alleged that the products’ labels had failed to warn of the danger. After
dismissal of various claims on summary judgment, the case went to trial against five Defendants on three
theories of relief, including: (i) strict liability failure to warn; (ii) negligent failure to warn; and (iii) fraud by
concealment. The jury found against all five Defendants on the claims of strict liability and negligent failure
to warn, but rejected Plaintiffs’ claim of fraud by concealment. The jury awarded Plaintiff $17.5 million in
compensatory damages, and Plaintiff’s wife $3 million for loss of consortium. All Defendants filed motions
to overturn the verdict under Rule 50, and the District Court denied the challenges of every Defendant,
except one. The remaining four Defendants appealed, and the Sixth Circuit reversed the judgment and
remanded the case for a new trial. Defendants argued that the District Court should not have admitted the
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opinion of Dr. Walter Carlini, Plaintiffs’ expert, that the manufacturers’ products triggered manganese-
induced parkinsonism, claiming that it did not satisfy the requirements of Rule 702. The Sixth Circuit noted
that there were two forms of parkinsonism, including Parkinson’s Disease, and manganism. Manganism
was a form of parkinsonism defined by its cause, i.e., overexposure to manganese, a hard and brittle
element that resembles iron but is not magnetic. Every doctor who examined the lead Plaintiff had reached
a different conclusion about where his case fit into. No one disputed that the lead Plaintiff suffered from
parkinsonism, but the question was what form and from what cause. The first neurologist concluded that
the lead Plaintiff’s condition was closer to Parkinson’s disease than to manganism. The lead Plaintiff’s
second neurologist, Dr. Carlini, however, concluded that he suffered from manganese-induced
parkinsonism, but not in the sense of a manifestation of manganism, as that phrase was sometimes used.
In addition to the lead Plaintiff’s treating physicians, Plaintiffs and Defendants each hired a doctor to
examine the lead Plaintiff. Dr. Anthony Lang, Defendants’ doctor, testified that Parkinson’s disease and
manganism were quite distinct and different, and concluded, based on his examination of the lead Plaintiff,
that he had Parkinson’s Disease, not manganism. Dr. Paul Nausieda, the lead Plaintiffs’ doctor, testified
that he did not have Parkinson’s Disease but a manganese-induced movement disorder. Defendants did
not question Dr. Carlini’s testimony that the lead Plaintiff suffered from a form of parkinsonism, but instead
disputed his conclusion that manganese exposure caused the illness. The Sixth Circuit held that when Dr.
Carlini testified that manganese caused the lead Plaintiff’s condition, he went beyond the boundaries of
allowable testimony under Rule 702. The Sixth Circuit found that in the video-taped deposition played at
trial, Dr. Carlini opined that the lead Plaintiff had manganese-induced parkinsonism with a reasonable
degree of medical certainty. The Sixth Circuit held, however, that the etiological component of this
conclusion – the manganese-induced part – was at most a working hypothesis and not admissible scientific
knowledge because Dr. Carlini never explained how the lead Plaintiff’s case stemmed from manganese
exposure. Because Rule 702’s knowledge requirement requires more than a subjective belief or
unsupported speculation, as held by the Supreme Court in Daubert v. Merrell Dow Pharmaceuticals, Inc.,
509 U.S. 579, 590 (1993), the Sixth Circuit ruled that Dr. Carlini’s testimony should have been excluded.
Plaintiffs contested the Sixth Circuit’s finding on numerous grounds. Plaintiffs first turned to Dr. Carlini’s
use of the phrase “manganese-induced parkinsonism” to describe the lead Plaintiff’s condition, suggesting
that Dr. Carlini equated the phrase with manganism. Id. at 672. Plaintiffs argued that if manganism, as its
name implied, was caused by manganese, and if Dr. Carlini diagnosed the lead Plaintiff with manganism,
the required link between manganese exposure and the disease caused by it had been provided. The
Sixth Circuit, however, found that the problem was that this argument mischaracterized Dr. Carlini’s
testimony. Although some people used manganese-induced parkinsonism to refer to manganism, the
Sixth Circuit found that Dr. Carlini did not, but instead used the phrase to mean Parkinson’s Disease that
happened to have manganese exposure as its cause. The Sixth Circuit noted that in blending manganese-
induced parkinsonism with manganism, Plaintiffs’ expert blended diagnosis with etiology, ignoring the
distinction between the lead Plaintiff’s disease and what caused it. The Sixth Circuit further noted that both
diagnosis and etiology were in play in this case. Because Dr. Carlini diagnosed the lead Plaintiff with
something akin to Parkinson’s Disease, not manganism, and because Parkinson’s Disease, unlike
manganism, had no standard etiology, the Sixth Circuit found that Dr. Carlini’s etiology must rise or fall on
its own. Plaintiffs next invoked the testimony of Dr. Nausieda, who also testified that manganese exposure
caused the lead Plaintiff’s sickness with no objection from the manufacturers. Plaintiffs claimed that if Dr.
Nausieda’s testimony passed muster, Dr. Carlini’s testimony should too. The Sixth Circuit, however, held
that although Dr. Nausieda’s testimony in some ways overlapped with Dr. Carlini’s testimony, Dr. Nausieda
believed manganese exposure could not cause Parkinson’s Disease. Accordingly, the Sixth Circuit held
that Dr. Carlini’s testimony should not have been admitted. The Sixth Circuit, therefore, remanded the
case to the District Court to decide whether to: (i) present Dr. Carlini’s deposition minus his attribution of
the lead Plaintiff’s illness to manganese (as the manufacturers requested); (ii) exclude Dr. Carlini’s
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depositions altogether if the District Court determined it could not or should not sever his purely diagnostic
conclusions from his etiological hypothesis (as Plaintiffs suggested in the alternative); (ii) allow the parties
to re-depose Dr. Carlini; or (iv) opt for any other amenable solution.

Velez, et al. v. Novartis Pharmaceuticals Corp., 2010 U.S. Dist. LEXIS 95010 (S.D.N.Y. Feb. 25, 2010).
Plaintiffs, a group of female sales representatives, brought a class action alleging that Defendant engaged
in gender discrimination. Plaintiffs alleged that Defendants engaged in discriminatory conduct related to
pay, promotions, and pregnancy leaves. After certification of Plaintiffs’ class and prior to the start of trial,
the parties filed a series of motions in limine on a wide array of issues. The Court ruled on various motions
in limine, and entered a series of orders with respect to the proposed experts of the parties. Plaintiff
brought a motion to bar the testimony of Dr. Kevin Murphy, one of Defendant’s experts. Plaintiffs argued
that Defendant failed to disclose Dr. Murphy’s opinion in a timely fashion and pursuant to previous orders.
Defendant contended that its original expert, Dr. Frank Landy, had taken ill and died upon the eve of the
due date for submission of his expert report. Defense counsel kept plaintiffs’ counsel advised of these
circumstances, and produced a report by Dr. Murphy in a prompt fashion, although after the deadline for
submission of the report had passed. Id. at *7. The Court rejected Plaintiffs’ motion in limine, and criticized
Plaintiffs’ counsel for the positions taken in their motion in limine. The Court concluded that the response
to the situation by Plaintiffs’ counsel tried to take “advantage of something that could not possibly have
been the fault of Defendants’ counsel.” Id. at *8. The Court found that Plaintiffs’ counsel had acted
inconsistent with their professional obligations, and that they should have extended consideration to
defense counsel in these circumstances. The Court commented that Plaintiffs’ counsel “compounded their
unprofessional behavior by submitting a motion seeking to sanction Defendant for failing to provide an
expert report on time. This is the height of chutzpah as far as I am concerned.” Id. The Court concluded
that Dr. Murphy’s testimony was not excludable under Daubert v. Merrell Dow Pharmaceuticals, 509 U.S.
579 (1993), and that Dr. Murphy would be allowed to testify and rebut opinions offered by Plaintiffs’ expert.
Id. at *9. Defendant also brought a motion in limine to exclude the testimony of four of Plaintiffs’ experts,
and the Court rejected the motion with respect to three experts, but granted the motion with respect to the
testimony of one expert, Dr. Deborah L. Rhode. The Court noted that Rhode is on the faculty of Stanford
Law School, and that Plaintiffs planned to have to Rhode opine that Defendant has a corporate culture
pervaded by bias. Among other topics, Rhode’s expert report determined that Defendant had an “old boys”
network that disadvantaged female employees; that it engaged in sexualized treatment of women workers;
that it had engaged in discriminatory treatment of pregnant women and working mothers; that gender
differences abounded in workplace opportunities and recognition; that there was inadequate accountability
for violations of equal employment opportunity policies; that Defendant had inadequate leadership relative
to EEO issues and insufficient gender equity initiatives; and that Defendant provided inadequate training,
supervision, and tracking of gender equity issues. The Court determined that these topics went to “the
ultimate issue in the case, and one that we routinely ask juries to assess in employment discrimination
cases, without any expert telling them the answer.” Id. at *24. The Court concluded that Rhode could not
testify about such matters in the guise of an expert, and there was a danger of prejudice since Rhode’s
“stellar credentials and career achievements” would “cause a jury to give her extra credence.” Id. at *29.
For these reasons, the Court granted the Defendant’s motion to preclude the testimony of Rhode.

(xxxiv) Sanctions Against Plaintiffs In Class Action Litigation

In Re Star Gas Securities Litigation, 2010 U.S. Dist. LEXIS 103475 (D. Conn. Sept. 30, 2010).
Plaintiffs, a group of investors in Star Gas, brought a securities fraud class action alleging that Defendants
made false and misleading statements about improvements to the company’s heating-oil subsidiary.
Plaintiffs asserted that Defendants misled investors as to: (i) the health and stability of Defendants’
Business Process Redesign Improvement Program (“BIP”); (ii) Defendants’ customer attrition rates; (iii) the
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extent to which Defendants masked customer attrition with new acquisitions; and (iv) Defendants’ failure to
adequately hedge against a sharp rise in heating oil prices. The Court dismissed Plaintiffs’ class action in
August of 2006. When Plaintiffs moved to alter judgment and for leave to amend the complaint,
Defendants moved for a Rule 11 inquiry and mandatory fee shifting for filing frivolous legal claims. The
Court denied Plaintiffs’ motion to amend the complaint and denied Defendants’ motion on consent without
prejudice to re-file. Upon Plaintiffs’ appeal, the District Court’s order of dismissal was affirmed.
Defendants, subsequently, renewed the request for Rule 11 sanctions, which the Court granted. It first
found that Defendants’ motion was timely. Plaintiffs argued that Defendants’ motion for a Rule 11(b)
review for attorneys’ fees and expenses pursuant to the Private Securities Litigation Reform Act of 1995
(“PSLRA”) was untimely because Defendants filed their motion in April of 2007 against a judgment entered
in August 2006. The Court, however, found that PSLRA § 78u-4(c), which mandates that an inquiry under
Rule 11(b) upon final adjudication of the action, includes no other time requirement. The Court held that
there was no authority to support Plaintiffs’ argument that the PSLRA required a particular time-frame to file
a motion for a Rule 11 inquiry. The Court also noted that even if there was a time-limit, the relevant date
from which that time-limit would run would have been the date the Court ruled on Plaintiffs’ motion to
modify the judgment, which was only eleven days before Defendants’ motion. The Court next found that
Plaintiffs’ factual allegations, alleging that Defendants knowingly misrepresented the health and stability of
the BIP as early as August 2002, were utterly lacking evidentiary support. Plaintiffs had alleged that
Defendants misrepresented the strength of Star Gas’ customer service – of which a modern call-center
was the central element – in its September 2002 and August 2003 prospectuses, and Plaintiffs relied upon
these prospectuses when purchasing shares of Star Gas stock. Plaintiffs further alleged that problems with
the call-center first arose during 2003 and 2004 when demand for heating oil increased dramatically and
after Star Gas outsourced the call-center to Canada. The Court, however, noted that the portion of the
September 2002 and August 2003 prospectuses that Plaintiffs cited for fraudulent statements was made
before significant difficulties arose. Finding that Defendants could not be under any obligation to disclose
difficulties with the call-center or the BIP prior to that time, the Court concluded that Plaintiffs claims failed
for timing impossibilities. The Court, subsequently, held that Plaintiffs’ lead counsel violated both Rules
11(b)(2) and 11(b)(3) for alleging facts that lacked any evidentiary support. The Court next found Plaintiffs’
allegations that Defendants intentionally misrepresented net customer attrition rates during the class period
to have utterly lacked support and violated Rule 11(b)(3). Plaintiffs based their alleged net attrition range
on testimony from: (i) an information technology support specialist who reported that Defendants in a
meeting announced an attrition rate of 17 percent; and (ii) a Petro truck driver who reported that there was
estimated 20 percent drop in customers. Meanwhile, Defendants, in 2005, publicly reported that, in 2003,
the company experienced gross customer losses of 16.4 percent, off-set by gross customer gains of 14.9
percent, resulting in net customer attrition of 1.5 percent. The Court noted that the testimony of Plaintiffs’
witnesses did not contradict or call into question the net attrition numbers Defendants publicly reported.
The Court, thus, held that there was no evidentiary support for Plaintiffs’ claim that the actual net attrition
rate during the class period was between 17 and 20 percent, and, as a result, Plaintiffs violated Rule
11(b)(3). The Court further held that Plaintiffs’ allegation that Defendants masked attrition rates with
acquisitions lacked support. The Court noted that Defendants’ public 2003 Form 10-K stated that its listed
customer attrition rate was exclusive of customers added through new acquisitions. The District Court also
noted that Form 10-K did not reveal a plan to cover up high customer attrition rates with acquisitions, but
fully disclosed that the attrition rates were calculated prior to the off-setting effects of the acquisitions.
Plaintiffs argued that they were not obligated to assume the truth of Defendants’ own statements in its
public filings. The Court, however, noted that the issue was not whether Plaintiffs were required to trust the
content of Defendants’ filing but whether Plaintiffs’ factual assertion that Defendants masked attrition in
those representations was justified after a reasonable inquiry. The Court consequently held that in the
absence of any basis for doubting the veracity of Defendants’ Form 10-Ks, Plaintiffs’ allegations that
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Defendants masked attrition with acquisitions violated Rule 11(b)(3). The Court additionally held that
Plaintiffs’ claim alleging that Defendants mislead investors by stating that they adequately hedged risks
even though they did not hedge 100 percent did not violate Rule 11(b)(3). While Defendants never made a
statement purporting to hedge 100 percent, its Form 10-Ks did state that it would hedge a “substantial
majority” of its risks. Id. at *36. According to Plaintiffs, however, Defendants hedged only 47 percent of
such risks in fiscal year 2004. The Court, consequently, found that Plaintiffs’ hedging claims did not totally
lack evidentiary basis because: (i) 47 percent was undisputedly significantly less than Defendants’
“substantial majority” representation; and (ii) it was not unreasonable to assert that Defendants
misrepresented the extent to which Defendants hedged its risks. Id. at *36-37. Finally, the Court granted
Defendants’ motion for mandatory fee shifting. The Court noted that Plaintiffs’ non-frivolous hedging
allegations were not of such weight and quality as to render the suit, as a whole, “non-abusive” given
Plaintiffs’ frivolous allegations as to the BIP, Defendants’ net attrition, and attrition masking formed the
basis in, whole or in part, for each claim asserted. Id. at *39. The Court also found that Plaintiffs were put
on notice of the defects in their allegations from the pre-filing conference, had a chance to amend, failed to
seek leave to amend until after the Court dismissed all of their claims, and reasserted their frivolous
allegations in their opposition to Defendants’ motion to dismiss. The Court concluded that the violations of
Plaintiffs’ lead counsel were substantial and created a presumption for awarding all fees and costs to
Defendants for the entire litigation as sanctions.

Kiobel, et al. v. Millson, et al., 592 F.3d 78 (2d Cir. 2010). In a putative class action brought under the
Alien Tort Statute, Plaintiffs charged three affiliated corporate entities with violations of international law for
their involvement in oil exploration and development in Nigeria. During the course of the litigation,
Defendants filed an opposition to objections made by Plaintiffs, where the defense counsel made
assertions alleging Plaintiffs’ counsel had engaged in unethical conduct. On the basis of these statements,
Plaintiffs moved for sanctions against Defendants’ counsel pursuant to Rule 11(b)(3). The Magistrate
Judge granted Plaintiffs’ motion for sanctions with respect to two of the three allegations made by
Defendants’ counsel and awarded Plaintiffs one-third of their attorneys’ fees arising from their Rule 11
motion. Defendants’ counsel filed an objection pursuant to Rule 72, and the District Court affirmed the
Magistrate Judge’s order on the basis that the defense counsel’s statements had no evidentiary support.
On appeal, the Second Circuit reversed the District Court’s order. The Second Circuit found that the
District Court’s decision to impose sanctions had no support in “law or logic” and, therefore, was an abuse
of discretion. Id. at 81. The Second Circuit reasoned that the statements on which sanctions were
imposed were not “utterly lacking in support.” Id. at 82. The Second Circuit pointed to record evidence,
such as statements made during depositions, which clearly suggested that Plaintiffs’ counsel knew the
testimony – which was the subject of the charges of unethical conduct at issue – to be false because it was
so wildly off-base. Accordingly, the Second Circuit held that the District Court abused its discretion in
imposing Rule 11 sanctions.

(xxxv) Issues With The Judicial Panel On Multi-District Litigation In Class Actions

In Re Toyota Motor Corp. Unintended Acceleration Marketing Sales Practices & Products Liability
Litigation, 2010 U.S. Dist. LEXIS 131330 (C.D. Cal. Nov. 30, 2010). In this multi-district litigation
(“MDL”), Plaintiffs, a group of purchasers of vehicles designed, manufactured, distributed, marketed, and
sold by Defendants, sought damages for diminution of the market value of their vehicles in light of
acknowledged and/or perceived defects in those vehicles. In their master consolidated complaint (“MCC”),
Plaintiffs asserted claims under both federal and California law. Plaintiffs alleged that Defendants had sold
tens of millions of vehicles in the United States and throughout the world that used a defective, fully
electronic throttle control system (“ETCS”). Defendants employed a number of electronic fail-safe
strategies to prevent certain phenomena, such as sudden unintended acceleration (“SUA”). Complaints to
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Defendants and governmental agencies regarding SUA began in 2002, when Defendants received its first
consumer complaint of a 2002 Toyota Camry engine ‘“surging” when the breaks were depressed. Id. at
*92. In 2003, over 36 complaints were made to the U.S. Highway Traffic Safety Administration’s
(“NHTSA”) website. The NHTSA launched an investigation, describing the problem as “throttle control
system fails to properly control engine speed resulting in vehicle surge.” Id. at *93. The investigation
revealed that the SUA tended to be significantly higher in Toyota vehicles with an ETCS, rather than a
mechanical throttle system. After the investigations were complete, Defendants did not address the
potential ETCS problem. Eventually, publicity resulting from two accidents led Defendants on September
29, 2009, to announce a floor mat recall involving approximately 3.8 million vehicles. However, even after
the floor mat and the sticky pedal recalls, incidents of SUA persisted, and Plaintiffs alleged that Defendants
wrongly continued to deny ETCS defects. The individual consumer Plaintiffs named in the MCC included
Plaintiffs who were citizens of California, Illinois, Tennessee, Maryland, Florida, Massachusetts, Ohio,
Pennsylvania, Washington, Missouri, Arizona, Iowa, New York, Nevada, Michigan, Colorado, Nebraska
and Virginia. The non-consumer Plaintiffs were a California auto dealership, a Missouri auto dealer, a New
Jersey residual insurer/vehicle liquidator, and a Nevada corporation that operates a rental car business.
Each commercial Plaintiff purchased or insured the residual value of the allegedly defective Toyota
vehicles. Defendants moved to dismiss the MCC for lack of Article III standing, and pursuant to Rule
12(b)(6), for failure to state a claim upon which relief can be granted. The Court granted the motion in part
and denied it in part. Defendants challenged Plaintiffs’ Article III standing to bring the action. The Court
noted that a standing under Article III requires three elements, including: (i) Plaintiffs must suffer an “injury-
in-fact;” (ii) Plaintiffs must allege a causal connection between the injury and the conduct complained of;
and (iii) Plaintiffs must show that a favorable decision would likely redress the injury. Id. at *102-03.
Defendants pointed out that numerous Plaintiffs had not experienced the alleged SUA defect, and argued
that those Plaintiffs lacked standing because the mere possibility of a defective vehicle is not actual or
imminent. The Court noted that standing merely requires a redressable injury that is fairly traceable to
Defendants’ conduct, and that whether a Plaintiff can recover for that injury under a particular theory of
liability is a separate question. Here Plaintiffs alleged economic loss injuries, which may or may not be
recoverable under Plaintiffs’ claims in the MCC. The Court found that those alleged economic injuries were
sufficient to state a claim. Accordingly, the Court agreed with Plaintiffs that experiencing an SUA defect
was not required for standing. Defendants also argued that Plaintiffs’ benefit of the bargain theory did not
work because the benefit of the bargain covered manifest or existing defects, not latent defects. Id. at
*122. For example, in Coghlan v. Wellcraft Marine Corp., 240 F.3d 449, 451 (5th Cir. 2001), boat
manufacturers advertised that their boats were made completely of fiberglass; however, a few months after
their purchase, the purchasers discovered that their boats were made of a wood-fiberglass combination.
Coghlan dismissed the complaint for failing to allege any cognizable damages, but the Fifth Circuit
reversed. The Fifth Circuit explained that the striking feature of a typical no-injury class was that Plaintiffs
have either not yet experienced a malfunction because of the alleged defect or have experienced a
malfunction but have not been harmed by it. Defendants also cited Kearney v. Hyundai Motor Co., 2010 U
.S. Dist. LEXIS 68242, at *1, 14 (C.D. Cal. June 4, 2010), which applied Coghlan’s logic. The Court noted
that in Coghlan, Plaintiffs did not receive an all-fiberglass boat, and in Kearney, every passenger side
airbag system was defective because it failed to activate when adults of small stature were properly
seated. Defendants argued that Plaintiffs could not allege the type of injury found in Kearney because
Plaintiffs did not, and could not, allege that all of their vehicles manifested the SUA defect. The Court
disagreed, finding that: (i) Plaintiffs essentially alleged that they contracted for safe vehicles that start and
stop upon proper application of the accelerator brake pedals; and (ii) under a “benefit of the bargain”
theory, Plaintiffs must allege “overpayment, loss in value, or loss of usefulness,” and when those losses
were sufficiently pled, they conferred standing. Id. at *119. Accordingly, the Court found it sufficient that
several Plaintiffs alleged that they sold or traded in their vehicles at a loss because of the alleged SUA
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defect. Finally, agreeing with Defendants, the Court found that even if Plaintiffs “benefit of the bargain”
theory was deemed to confer standing for those who alleged an “overpayment, loss in value, or loss of
usefulness,” some Plaintiffs did not allege any loss. Id. at *120. Accordingly, the Court found that Plaintiffs
had Article III standing, except for those Plaintiffs who failed to allege loss, which the Court dismissed with
leave to amend. As to the fourth cause of action for breach of express warranty based on the written
warranty, the Court dismissed the claims with prejudice to the extent that it was based upon design defects
rather than defects in materials and workmanship. The Court also dismissed with prejudice the claim of
any Plaintiff whose warranty period had expired and who failed to repair or respond to one or more of the
recalls during the warranty period. Finally, the Court dismissed the unjust enrichment claims with prejudice
as to all Plaintiffs.

(xxxvi) Standing Issues In Class Actions

Degelmann, et al. v. Advanced Medical Optics, Inc., 2010 U.S. Dist. LEXIS 122 (N.D. Cal. Jan. 4,
2010). Plaintiffs, a group of consumers who purchased Defendant’s product, brought a putative class
action against Defendant alleging a violation of California’s Unfair Competition Law, § 17200 and False
Advertising Law, § 17500. Specifically, Plaintiffs alleged that Defendant made false statements concerning
its contact lens solution and concealed certain known risks of using the solution. Defendant brought a
motion for summary judgment, and the Court granted the motion, holding that Plaintiffs lacked Article III
standing. Citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992), the Court noted that under
the U.S. Constitution, “Art. III standing requires a Plaintiff to show an ‘injury-in-fact,’ a causal connection
between the injury and the conduct complained of, and a likelihood that the injury will be redressed by a
favorable decision.” Id. at *8. The Court reasoned that Plaintiffs could not show that they suffered actual
loss, damage, or injury because they never contracted the infection caused by Defendant’s recalled contact
lens solution. Plaintiffs stopped using the product long before the recall; thus, they could not even allege
that the recall caused them to discard unused solution. As the Court concluded that Plaintiffs did not have
standing under Article III, it granted summary judgment in favor of Defendant.

Dominguez, et al. v. Schwarzenegger, 2010 U.S. Dist. LEXIS 62704 (N.D. Cal. June 8, 2010). Plaintiffs,
current recipients of medical assistance through in-home support services (“IHSS”) providers, which
provides in-home assistance to low-income elderly and disabled individuals through California’s Medi-Cal
program, brought a class action against Defendants, the State of California and its counties, alleging the
implementation of cuts to the wages paid to Plaintiffs. Plaintiffs sought declaratory and injunctive relief to
enforce the procedural and substantive requirements of the Medicaid Act, the anti-discrimination provisions
of the ADA, and Section 504 of the Rehabilitation Act. Plaintiffs sought certification of a class consisting of
IHSS consumers residing in twenty-one counties and a sub-class consisting of IHSS consumers residing in
Fresno County. The Court granted Plaintiffs’ motion. IHSS is administered by the State’s counties and
each county established the provider’s wages and benefits, determined through a collective bargaining
process at the county level. The Governor, in 2009, signed budget cuts into California Welfare and
Institutions Code § 12306.1(d)(6), which reduced the State’s contribution in wages and benefits. Twelve
out of twenty-one counties notified the State that they intended to reduce the IHSS wages in proportion to
the anticipated reduction in the State’s contribution. Plaintiffs alleged that the wage reduction would have a
substantial financial impact on IHSS providers throughout the State. Plaintiffs obtained a preliminary
injunction prohibiting the State from implementing § 12306.1(d)(6), pending a final decision on the merits.
In opposing Plaintiffs’ motion for class certification, Defendants argued that Plaintiffs’ declarations
demonstrated that they did not have standing, and merely described the fears, beliefs, and suppositions of
the named Plaintiffs. However, the Court relied on the declarations used in its preliminary injunction order
and concluded that the wage reductions would cause many IHSS providers to leave their employment,
which, in turn, would leave consumers without IHSS assistance and greatly diminish their quality of life and
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health care. Therefore, the Court concluded that Plaintiffs met the injury-in-fact requirement for standing.
The Court then analyzed the requirements of Rule 23(a). The Court stated that Plaintiffs met the
numerosity requirement because the proposed class was comprised of tens of thousands of low-income
senior citizens who received services from IHSS providers. The Court opined that the common allegations
were sufficient to establish commonality of claims even where the individual class members’ factual
circumstances differed. The Court found that Plaintiffs claims or defenses were typical of the claims or
defenses of the class. Further disagreeing with State Defendants’ argument on a “separate claim,” the
Court held that there was no reason why a separate claim against Defendants would impact the typicality
requirement. Id. at *22. Fourth, the Court remarked that Plaintiffs satisfied the “adequacy” prong when
they alleged that § 12306.1(d)(6), if not enjoined, would apply equally to all members of the proposed
class, and injunctive relief would benefit all members of the class. Id. at *22-23. Additionally, under Rule
23(b)(2), the Court noted that the injunctive relief Plaintiffs sought applied to all members of the proposed
class and sub-class because Defendants were alleged to have acted on grounds that applied generally to
the class. Defendants asserted that the Court should narrow the class to the counties in which named
Plaintiffs reside, if those counties sought to reduce IHSS provider wage and benefits. The Court
determined that Plaintiffs may represent a class of IHSS consumers in all counties where § 12306.1(d)(6)
was implemented, because IHSS consumers in each of these counties would be affected. Therefore, the
Court granted Plaintiffs’ motion for class certification for injunctive and declaratory relief.

Funeral Consumers Alliance Inc., et al. v. Service Corp. International, et al., 2010 U.S. Dist. LEXIS
101351 (S.D. Tex. Sept. 27, 2010). Federal Consumer Alliance Inc. (“FCA”), a consumer rights
organization with roughly 400,000 members, and a group of individual consumers brought a Sherman Act
antitrust class action to enjoin alleged anticompetitive agreements concerning the sale of Batesville caskets
and to recover damages for Defendants’ alleged illegal overcharges for caskets. Subsequently, the parties
entered into a settlement agreement whereby Defendants’ pay-out exceeded any damages that might be
claimed by Plaintiffs. The Court granted Defendants’ motion to dismiss the suit for lack of subject matter
jurisdiction under 12(h)(3) of the Federal Rules of Civil Procedure. Defendants contended that the “case or
controversy” requirement of Article III of the Constitution barred consideration of Plaintiffs’ case because
Plaintiffs lacked standing to seek injunctive or declaratory relief. Id. at *22. Defendants asserted that there
were no real or immediate threats of future injuries that necessitated the relief sought. While the Court
stated that private causes of action under §§ 4 and 16 of the Clayton Act can enforce antitrust laws,
Plaintiffs had to satisfy the legal standard for a preliminary injunction while also establishing Clayton Act
standing. The Court found that because Plaintiffs could not establish irreparable injury or a future threat,
they could not succeed on a claim solely for injunctive relief. The Court found that Plaintiffs’ argument that
they might purchase Batesville caskets in the future for another family member was not the type of
“potential” injury actionable under the antitrust laws. Id. at *29. The Court further determined that because
Plaintiffs’ damages were quantifiable, as evidenced by their settlement, no irreparable injury was
articulated even if a Clayton Act violation occurred. Defendants also contended that the FCA lacked
standing to pursue this case because: (i) the FCA never purchased a casket and, therefore, never suffered
an injury by the alleged conduct; (ii) the FCA failed to identify a particular individual within its membership
who would have standing; and (iii) even if such an individual were identified, the evidence showed that the
FCA was not a membership organization and, therefore, lacked the necessary “indicia of membership”
required for associational standing. Id. at *23. The FCA contended that it had standing to pursue injunctive
relief because their members were threatened with future harm by Defendants’ conduct and its by-laws
allowed affiliates to participate in the FCA’s corporate governance. The Court agreed with Defendants,
finding that the FCA had no “person” who might claim an antitrust injury, and that the FCA, which was
governed by other organizations, was not the type of “associational” organization contemplated by the
Clayton Act. Id. at *33. Although the FCA asserted that its consumer members were or would be harmed
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by Defendants’ actions, the Court reasoned that the FCA did not assert that it had in the past, or would in
the future, suffer an antitrust injury. The Court held that since the consumer members were not voting
members and had no say in the governance of the organization, it was not of the type of the statute that
permitted the FCA to litigate for its members. Accordingly, the Court granted Defendants’ motion to
dismiss, finding that it no longer had subject matter jurisdiction over Plaintiffs’ claims.

Herrington, et al. v. Johnson & Johnson Consumer Companies, Inc., 2010 U.S. Dist. LEXIS 90505
(N.D. Cal. Sept. 1, 2010). Plaintiffs, a group of consumers, brought a putative class action on behalf of
themselves and all similarly-situated persons who had purchased Defendants’ allegedly defective
children’s bath products. Plaintiffs alleged that Defendants failed to disclose that their products contained
probable carcinogens, other unsafe contaminants and ingredients, and deceived consumers by
affirmatively misrepresenting the safety of their products. Plaintiffs’ second amended complaint contained
eleven causes of action, asserted by various Plaintiffs against differing Defendants. Plaintiffs sought class
certification of a nation-wide class and various sub-classes. Defendants filed a motion to dismiss the
complaint. Defendants argued that Plaintiffs lacked standing because they could not show that they had
suffered a concrete, actual injury-in-fact. Plaintiffs responded that they pled two injuries sufficient to confer
standing, including: (i) risk of harm to their children resulting from their exposure to carcinogenic baby bath
products; and (ii) economic harm resulting from the purchase of these contaminated, defective bath
products. Citing Central Delta Water Agency v. United States, 306 F.3d 938 (9th Cir. 2002), Plaintiffs
analogized their class action to environmental hazard cases and argued that a credible threat of future
harm sufficed as an injury-in-fact. The Court observed that Plaintiffs did not cite controlling authority that
the “risk of harm” injury employed to establish standing in environmental cases applied equally to product
liability actions. Id. at *12. The Court found that the two out-of-circuit cases – Sutton v. St. Jude Medical
S.C., Inc. 419 F.3d 568, 570-75 (6th Cir. 2005), Public Citizen, Inc. v. National Highway Traffic Safety
Administration 489 F.3d 1279, 1293-96 (D.C. Cir. 2007) – and Central Delta suggested that to the extent
that an increased risk of harm could constitute an injury-in-fact in a product liability case such as this one,
Plaintiffs must plead a credible or substantial threat to their health or that of their children to establish their
standing to bring suit. The Court observed that Plaintiffs did not plead facts to suggest that a palpable risk
existed and concluded that the risk Plaintiffs pled was too attenuated and not sufficiently imminent to confer
Article III standing. As to Plaintiffs’ assertion that they experienced an economic injury by unknowingly
purchasing products containing potential carcinogens, the Court noted that Plaintiffs did not plead a distinct
risk of harm from a defect in Defendants’ products that would make such an economic injury cognizable.
The Court also found that Plaintiffs’ reliance on Cole v. General Motors Corporation, 484 F.3d 717 (5th Cir.
2007), was misplaced. Cole characterized Plaintiffs’ injuries as purchasing a defective product and actual
economic harm (e.g., overpayment, loss in value, or loss of usefulness) emanating from the loss of their
benefit of the bargain. Plaintiffs did not plead facts to show that Defendants’ products were defective or
otherwise unfit for use or allege that they overpaid or otherwise did not enjoy the benefit of their bargain.
Plaintiffs also did not contend that the products failed to perform. Accordingly, the Court ruled that Plaintiffs
had not pled an injury-in-fact sufficient to confer Article III standing and that as a result the Court lacked
subject matter jurisdiction over Plaintiffs’ claims.

Krottner, et al. v. Starbucks Corp., 2010 U.S. App. LEXIS 25427 (9th Cir. Dec. 14, 2010). Plaintiffs, a
group of employees, brought two nearly identical putative class actions against Defendant alleging
negligence and breach of implied contract under Washington law. Plaintiffs’ names, addresses, and social
security numbers were stored on a laptop that was stolen from Defendant. Plaintiffs specifically alleged
that Defendant failed to protect Plaintiffs’ personal data. Defendant brought a motion to dismiss on the
basis that Plaintiffs lacked standing under Article III and failed to allege a cognizable claim under
Washington law. The District Court granted Defendant’s motion to dismiss. On Plaintiffs’ appeal, the Ninth
Circuit affirmed the District Court’s ruling that Plaintiffs failed to state a cognizable claim under Washington
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law, but reversed on the issue of standing, and held that Plaintiffs, whose personal information was stolen
but not misused, suffered an injury sufficient to confer standing under Article III. The Ninth Circuit noted
that the allegation of one named Plaintiff – that he had generalized anxiety and stress as a result of the
laptop theft – was the only present injury that Plaintiffs alleged, whereas the allegations of the remaining
named Plaintiffs concerned their increased risk of future identity theft. Plaintiffs alleged that they were
vigilant in monitoring their bank accounts and that they guarded against future identity theft although no
theft actually occurred. One named Plaintiff alleged that someone attempted to open a bank account using
his social security number but the bank closed the account before he suffered any loss. The Ninth Circuit
observed that although it had not previously determined whether an increased risk of identity theft
constituted an injury-in-fact, it had addressed future harm in other contexts. In Central Delta Water Agency
v. United States, 306 F.3d 938, 947 (9th Cir. 2002), the Ninth Circuit held that the possibility of future injury
might be sufficient to confer standing and that a threatened injury constituted “injury-in-fact.” Id. at *6. The
Ninth Circuit also noted that in Pisciotta v. Old National Bancorp, 499 F.3d 629, 634 (7th Cir. 2007), the
Seventh Circuit had extended its reasoning to the identity-theft context by holding that Plaintiffs, whose
data had been stolen but not yet misused, had suffered an injury-in-fact sufficient to confer Article III
standing. The Ninth Circuit reasoned that if no laptop had been stolen and Plaintiffs had sued based on
the risk that it would be stolen at some point in the future, the threat would be far less credible. However,
the Ninth Circuit determined that Plaintiffs’ allegations were not conjectural or hypothetical, and Plaintiffs
sufficiently alleged an injury-in-fact for purposes of Article III standing because they alleged a credible
threat of real and immediate harm stemming from the theft of a laptop containing their unencrypted
personal data.

Wood, et al. v. City Of San Diego, 2010 U.S. Dist. LEXIS 123788 (S.D. Cal. Nov. 22, 2010). Plaintiff, on
behalf of herself and others similarly-situated participants in Defendant’s defined benefit pension plan, filed
a class action against Defendant alleging violations of Title VII of the Civil Rights Act and California’s Fair
Employment and Housing Act (“FEHA”). The plan provided a lifetime retirement benefit. Plaintiff was
unmarried on the date she retired or entered into Defendant’s optional deferred retirement option program
(“DROP”), and she elected the “maximum benefit,” or the “surviving spouse continuing benefit” (“SSCB”).
Id. at *3. This option provided the highest possible monthly allowance to the employee for his or her
lifetime and guaranteed any eligible spouse a 50% automatic continuance after the employee died for the
rest of the spouse’s life. According to Plaintiff’s theory of liability, the 50% automatic continuance to a
married retiree’s surviving spouse was a benefit of far greater value than the “substitute” benefit provided to
unmarried retirees (which was a return of their surviving spouse contributions as a lump sum or additional
annuity). Id. at *6. Because females retired from employment with the City unmarried at a higher
percentage rate than males, females receive the less valuable benefit more frequently than their male
counterparts. In this respect, Plaintiff asserted that the SSCB option created a pay-out disparity that had a
disparate impact on Defendant’s female employees in violation of state and federal employment
discrimination laws. Plaintiff filed an administrative charge with the California Department of Fair
Employment and Housing (“FEHA”) alleging gender and marital discrimination in violation of FEHA and
submitted an intake questionnaire to the EEOC alleging gender discrimination in violation of Title VII.
Defendant filed a motion for summary judgment, and asserted that Plaintiff failed to exhaust her
administrative remedies prior to filing suit. The Court dismissed Plaintiff’s Title VII claim for lack of Article
III standing. Plaintiff appealed, and the ruling was reversed on the basis of the Court’s failure to develop a
factual or legal record upon which to review the determination. Defendant filed a renewed motion to
dismiss. The Court denied Defendant’s motion to dismiss and granted Plaintiff’s contemporaneously filed
motion for class certification. Plaintiff then filed a motion for leave to file a first amended complaint (“FAC”)
to add a prayer for injunctive relief, to add a new California state law claim for sex discrimination in violation
of California Government Code § 12940(a), and to expand her federal discrimination claim to include a



Annual Workplace Class Action Litigation Report: 2011 Edition

572 Seyfarth Shaw LLP

claim for disparate treatment. The Court granted the motion. Thereafter, Defendant filed a motion to
dismiss the FAC, which the Court granted in part and denied in part. As to Plaintiff’s federal discrimination
claim, the Court found her allegations of disparate impact sufficient to survive the motion to dismiss
pursuant to Rule 12(b)(6). Defendant also filed a motion to dismiss Plaintiff’s federal discrimination claim
due to lack of standing sufficient to state a case or controversy within the Court’s subject matter jurisdiction.
The Court granted Defendant’s motion, finding that Plaintiff lacked standing under Article III because she
had not suffered an “injury-in-fact” that was either “conjectural or hypothetical.” Id. at *12. The Court
observed that the language of Title VII has been interpreted to define statutory standing broadly, and it was
not necessary to consider the more restrictive requirements of prudential standing. Based on the
established premise that pension benefits were considered compensation and therefore subject to
protection from discrimination under Title VII, Plaintiff alleged that she had suffered pecuniary injury
capable of monetary valuation sufficient to demonstrate standing. Plaintiff asserted that she suffered
economic injury on the date she entered the DROP, as the benefit she actually received based on her
unmarried status was less valuable than the amount she would have been eligible to receive if she had
been married. Plaintiff also alleged she suffered pecuniary injury by receiving a refund of only her
employee contributions under San Diego Municipal Code § 24.0601(e), whereas married retirees received
a benefit funded also by substantially equal matching employer contributions. As to both allegations,
Defendant argued that Plaintiff could make an individualized showing of actual injury, and her attempts to
do so were based on assumptions as to what benefit she might have received if she had retired married,
and the additional unknown variables of whether she would have pre-deceased her spouse, whether her
spouse would have lived long enough to receive benefits, and whether the benefits received by her spouse
would have had a value greater than that which she received on the date of her retirement. The City
argued that Plaintiff did not suffer an actual injury, and that any economic injury she hypothesized to arise
out of her unmarried status was purely speculative. The Court agreed, stating that if a claim “rests upon
contingent future events that may not occur as anticipated, or indeed may not occur at all the Plaintiff likely
will not have suffered an injury that is concrete and particularized enough to establish the first element of
standing.” Id. at *23. In addition, the Court observed that although Plaintiff can assert claims on behalf of a
class of Plaintiffs who are similarly-situated, she must first establish standing in her own right. Thus, the
Court stated that even if it were accepted as true that unmarried retirees, under a series of contingent
conditions, may receive less as a group under the SSCB option than their married counterparts, Plaintiff
could not demonstrate that she suffered any actual economic injury. Because Plaintiff could not
demonstrate that she had suffered an actual, concrete injury that was not overly speculative or purely
hypothetical, the Court found that she lacked standing to pursue her federal discrimination claim. Further,
even if Plaintiff were able to establish an injury-in-fact and that her presumed injury was fairly traceable to
the challenged action, the Court held that she could not establish that there was a substantial likelihood
that the relief she requested would redress her injury. Thus, the Court found that Plaintiff lacked
constitutional standing sufficient to state a case or controversy within the Court’s subject matter jurisdiction
and granted the City’s motion to dismiss Plaintiff’s federal discrimination claim. In addition, the Court
declined to assert jurisdiction over Plaintiff’s supplemental state law claims stating it may decline to
exercise supplemental jurisdiction over state law claims if it has dismissed all claims over which it had
original jurisdiction.

(xxxvii) Vicarious Exhaustion Principles In Class Actions

Fulcher, et al. v. City Of Wichita, 2010 U.S. App. LEXIS 14730 (10th Cir. July 19, 2010). Plaintiffs, a
group of nineteen African-American current and former police officers, brought an action against the City of
Wichita Police Department and its Police Chief alleging that they were discriminated against because of
their race in violation of Title VII of the Civil Rights Act of 1964, and 42 U.S.C. §§ 1981 and 1983. Only one
of Plaintiffs, Glendell Henderson, exhausted his Title VII claims by first filing a charge of discrimination with
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the EEOC. Eighteen Co-Plaintiffs joined Henderson and claimed that they satisfied the exhaustion
requirement by virtue of Henderson’s EEOC complaint. The District Court granted Defendants summary
judgment, holding that Plaintiffs were not entitled to “piggy-back” on Henderson’s EEOC complaint. On
appeal, the Tenth Circuit affirmed the order. To avail themselves of the “piggy-backing” exception,
Plaintiffs argued that their Title VII claims were similar to that of Henderson’s timely filed EEOC charges.
Plaintiffs narrowed their case to three theories of recovery, and first claimed that Defendants’ discriminatory
discipline violated Title VII. Plaintiffs argued that they were routinely disciplined more harshly than
similarly-situated Caucasian employees. The Tenth Circuit found that because Henderson failed to include
the claim of discrimination as to disciplinary matters in his EEOC charge, it could not support piggy-backing
with respect to Plaintiffs’ discriminatory discipline claims. The Tenth Circuit further opined that the claim of
discriminatory discipline was time-barred as Henderson’s last discipline had occurred well before the 300-
day filing period applicable to his EEOC charge. Plaintiffs also claimed discriminatory promotion in
violation of Title VII. The Tenth Circuit stated that Henderson’s EEOC charge included a claim of
discrimination as Henderson had asserted that the decision to rotate the position of Acting Watch
Commander, which previously was a title given to senior sergeant on duty, coincided with his ascendance
to senior sergeant, and thus he was deprived from taking on duties of Acting Watch Commander on a more
permanent basis. The Tenth Circuit found that the temporary responsibilities of Acting Watch Commander
were not related to officer promotion status and therefore, as a matter of law, reasoned that a decision to
rotate those responsibilities could not support a discriminatory failure-to-promote claim. The Tenth Circuit
further opined that any claim based on this incident was time-barred as any injury Henderson may have
suffered due to rotation had occurred before 300 days preceding his EEOC charge. The Tenth Circuit
therefore concluded that Henderson’s untimeliness together with the fact that each of the Plaintiffs’ claims
arose under a unique set of circumstances, prevented Plaintiffs from piggy-backing on Henderson’s charge
to establish subject matter jurisdiction over their discriminatory promotion claims. Plaintiffs further claimed
discrimination in the making and enforcement of their employment contracts in violation of § 1981 and
§ 1983. The Tenth Circuit rejected this claim as a matter of law, as Plaintiffs had failed to identify any
custom or policy of discriminatory employment practices. The Tenth Circuit acknowledged that although
Plaintiffs had accused the Wichita Police Department of engaging in excessive subjectivity with respect to
promotions and discipline, there was no evidence to support this contention.

(xxxviii) Appointment Of Class Counsel And Lead Plaintiffs

Scheffer, et al. v. The Civil Service Employees Association, Local 828, 610 F.3d 782 (2d Cir. 2010).
Plaintiffs, probation officers employed by Monroe County, New York – who worked within a collective
bargaining unit represented by the Civil Service Employees Association Inc. (“CSEA”), Local 1000,
AFSCME, AFL-CIO – brought a class action challenging organizing fees assessed by the union. Plaintiffs
were not members of the union, but were nonetheless required by New York law to pay a fee for certain
union activities that benefited them. The CSEA negotiates with approximately 900 employers across New
York on behalf of over state and local government 200,000 employees. The Monroe County unit was a
subdivision of Local 828, which was one of roughly 375 CSEA Locals in the state. New York recognized
CSEA as the exclusive bargaining representative for employees within the Monroe unit. Under New York
Law, when a public employer certifies an exclusive bargaining representative to negotiate on behalf of
employees, those employees pay dues to the union through automatic deductions from their paychecks.
Although employees were not required to join the union, under both federal law and New York law, a union
certified as an exclusive bargaining agent was required to represent all employees fairly in the bargaining
unit whether or not they were members. In June 2005, Plaintiffs resigned their union membership and
objected to paying for various union activities. In doing so, they became part of the roughly nine percent of
CSEA employees – approximately 18,700 state-wide – who were not members of the union but who were,
nonetheless, obligated to pay agency shop fees. Subsequently, the union sent them annual agency shop
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notices outlining the union’s chargeable and non-chargeable expenses, and quarterly advance rebate
checks for the non-chargeable portions of the shop fees. Plaintiffs sued, challenging those arrangements
and claimed that compelling them to pay fees to support organizing activities impermissibly burdened their
First Amendment rights, and the CSEA’s use of the local union presumption constituted constitutionally
inadequate disclosure. Plaintiffs moved for class certification, and both parties moved for summary
judgment. Applying the test set forth in Lehnert v. Ferris Faculty Association, 500 U.S. 507, 520-21 (1991),
the District Court concluded that the union’s organizing activities did not violate the First Amendment
because those organizing activities were germane to protecting the wages, benefits, and working
conditions of bargaining unit members. The District Court concluded that the organizing activities in
question were necessary to preserve and enhance the wages and benefits of existing union-represented
employees, and were therefore sufficiently related to collective bargaining to allow the union to charge non-
member employees for them. The District Court also concluded that the union’s method of calculating and
reporting the expenses of local affiliates met constitutional standards. Thus, the District Court granted
summary judgment for CSEA. Furthermore, the District Court denied Plaintiffs’ motion for class
certification; the District Court held that the National Right to Work Foundation was clearly in conflict with
the objectives of Plaintiffs and the putative class, and could not act in their best interests. On appeal, the
Second Circuit agreed with the District Court’s finding that the fee calculation and disclosure procedures
were constitutional; however, it held that under the First Amendment, Plaintiffs could not be charged for the
organizing expenses involving employees who performed entirely different types of work, and reversed the
finding to that extent. Plaintiffs also appealed the District Court’s order denying their request that their
counsel, the National Right to Work Foundation, be appointed as class counsel for a class consisting of all
CSEA’s dissenting non-members state-wide. The Second Circuit observed that the District Court’s
decision regarding class certification is reviewed for abuse of discretion only. The Second Circuit agreed
with the District Court’s conclusion and found that it did not abuse its discretion in declining to appoint the
Foundation as class counsel.

Sheinberg, et al. v. Sorensen, 606 F.3d 130 (3d Cir. 2010). Plaintiffs, a group of former employees,
brought a class action seeking damages for alleged violations of both federal and New Jersey state law.
The District Court certified the class, but later decertified it pursuant to Rule 23(a)(4) due to inadequacies of
class counsel. Plaintiffs subsequently obtained new counsel and moved to recertify the class. The District
Court denied the motion, finding that Plaintiffs’ newly-substituted counsel continued the pattern of errors
that had marred prior counsel’s representation of the class. On appeal, the Third Circuit vacated the order,
holding that the District Court failed to apply correct standards in ruling on the motion for recertification, and
remanded the case to consider Plaintiffs’ motion in light of Rule 23(g). The Third Circuit observed that the
District Court had analyzed adequacy of class counsel under the adequate representation requirement of
Rule 23(a)(4); however, since 2003, these questions are governed by Rule 23(g), which is most relevant to
issues as to class counsel. The Third Circuit thus opined that the District Court’s decision to certify a class
should have preceded the appointment of class counsel. The Third Circuit found that Rule 23(g) is
applicable to the appointment of counsel following both class certification and recertification. The Third
Circuit observed that both the parties and the District Court had not recognized the existence of Rule 23(g);
as a result, the District Court failed to consider the factors enumerated in Rule 23(g) in its opinion denying
recertification. The Third Circuit stated that although this provided sufficient grounds to vacate the denial of
class certification due to an abuse of discretion, it decided not do so because Plaintiffs’ new counsel was
unfamiliar with Rule 23(g) until it was raised at oral argument, had not objected to the District Court’s error,
and had not raised it in Plaintiffs’ opening brief on appeal. The Third Circuit opined that given the
circumstances of this case, and without reference to Rule 23(g), although the interests of the class
provided an appropriate standard to measure the counsel’s performance, the District Court did not actually
determine if the interests of the class would be harmed by recertification. Instead, the District Court
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assumed that new counsel’s error would lead to such harm without engaging in any analysis. The Third
Circuit further determined that the record did not satisfactorily demonstrate the inadequacy of new counsel,
and that not every mistake by counsel inexorably prejudices the class interests. The Third Circuit therefore
opined that the District Court had failed not only to follow Rule 23(g), but also failed to apply alternative
standards for determining the adequacy of counsel.

(xxxix) Labor Law Preemption Principles In Class Actions

Atwater, et al. v. National Football League Players Association, 2010 U.S. App. LEXIS 24067 (11th
Cir. Nov. 23, 2010). Plaintiffs, a group of former National Football League (“NFL”) players, spouses, and
several investment entities, invested approximately $20 million with an investment company called
International Management Associates (“IMA”), which was the victim of a Ponzi scheme. Plaintiffs brought a
multi-party action against the NFL and the National Football League Players Association (“NFLPA”),
alleging that Defendants did not provide accurate information about the IMA and its owners. Plaintiffs
asserted that the NFLPA listed IMA’s owners with the NFLPA’s Financial Advisors Program without first
conducting a proper investigation. As for the NFL, Plaintiffs asserted the NFL provided inadequate
background checks on IMA and its owners. Plaintiffs invoked diversity jurisdiction, asserting claims against
the NFL and NFLPA under Georgia law for negligence, negligent misrepresentation, and breach of
fiduciary duty. The NFL and the NFLPA filed a motion for summary judgment on the basis that § 301 of the
Labor-Management Relations Act (“LMRA”) preempted Plaintiffs’ state law claims because these claims
arose from, or were substantially dependent upon an interpretation of, the collective bargaining agreement
(“CBA”) between the NFL’s Management Council (“NFLMC”) and the NFLPA. According to the NFLPA, it
provided the Financial Advisors Program to its members in an effort to meet the CBA’s mandate that the
NFLPA provide players with information regarding the handling of their personal finances. The NFL
asserted that it provided background checks on individuals and companies with whom players and former
players were thinking of doing business in an effort to meet its own obligations under the CBA’s “Career
Planning Program” provision. Id. at *5. In addition, the NFL argued that it could not be liable for providing
Plaintiffs with any financial information, based upon the CBA’s disclaimer that “players shall be solely
responsible for their personal finances.” Id. at *5. The District Court found that § 301 preempted Plaintiffs’
state law claims and granted Defendants’ motion for summary judgment on those claims. Upon appeal,
the Eleventh Circuit affirmed the District Court’s judgment. As a threshold matter, Plaintiffs argued that
§ 301 cannot preempt their state law claims against the NFL because the NFL was not a signatory to the
CBA. The Eleventh Circuit rejected this argument because Plaintiffs waived it. The Eleventh Circuit stated
that in any event, although not a formal signatory, the NFL was bound by the CBA’s terms and it accepted
for purposes of this appeal that the NFLMC, in negotiating the CBA, was acting in an agency capacity for
the NFL. The Eleventh Circuit reviewed de novo whether § 301 preempted a state law claim by
considering the elements of each of the claims. For the negligence claim, the Eleventh Circuit focused
solely on the existence of a legal duty. Plaintiffs specifically alleged that the NFLPA and NFL owed them a
“duty to exercise reasonable care while performing due diligence background checks on the IMA and its
owners. The Eleventh Circuit found that those duties arose directly from the CBA’s mandate in that it
connected the NFLPA’s Financial Advisors Program and NFL’s background checks to its efforts to meet its
obligations under the CBA to provide such a program. Moreover, the Eleventh Circuit observed that even if
the duties of the NFLPA and the NFL did not arise directly from the CBA’s Career Planning Program
provision, the District Court would still have to consider the effects of CBA’s provision “that players shall be
solely responsible for their personal finances,” in determining the legal relationship that existed between
the parties and their expectations stemming from that relationship. Id. at *23. For the same reasons, the
Eleventh Circuit found that § 301 preempted Plaintiffs’ second claim against both the NFL and the NFLPA
for negligent misrepresentation. Similarly, with regard to Plaintiffs’ third state law claim of breach of
fiduciary duties, the Eleventh Circuit determined that these claims arose directly from the CBA’s mandate
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and disclosure. Finally, Plaintiffs argued that because they were retired at the time they made their ill-fated
investments with the IMA and were not members of the NFLPA’s bargaining unit, § 301 could preempt their
claims, or the claims of the other investment entity, which were derived from duties Defendants owed
Plaintiffs. The Eleventh Circuit determined that because the relevant question for § 301 preemption was
whether the District Court would be required to interpret or apply the CBA to resolve the retirees’ claims,
§ 301 preempted these claims also.

Barbour, et al. v. International Union, et al., 594 F.3d 315 (4th Cir. 2010). Plaintiffs, a group of retirees
at a Chrysler automobile plant in Newark, brought a class action in state court against three unions
(collectively referred to as the “UAW”), alleging that the UAW provided false information regarding their
eligibility to receive retirement incentive packages in 2007. The UAW removed the case and Plaintiffs filed
a motion to remand. The District Court denied the motion to remand, finding that the notice of removal was
timely and subject matter jurisdiction existed based on the doctrine of preemption. Plaintiffs appealed and
the Fourth Circuit vacated the District Court’s decision and directed it to remand the case to state court.
The threshold issue that the Fourth Circuit considered was whether removal of the case to federal court
was timely. The Fourth Circuit noted that as a general rule, a notice of removal must be filed within 30
days of a Defendant being served. However, 28 U.S.C. § 1446, the removal statute, does not contemplate
the time restrictions for removal when there are multiple Defendants. The Fourth Circuit relied on the
Supreme Court’s analysis in Murphy Brothers, Inc. v. Michetti Pipe Stringing, Inc., 526 U.S. 344 (1999),
and adopted the last-served Defendant rule, holding that in cases involving multiple Defendants, each
Defendant, once served with formal process, had 30 days to file a notice of removal pursuant to § 1446(b).
Thus, the Fourth Circuit held that Defendant’s removal petition was timely because although the UAW’s
notice for removal was filed 38 days after the first Defendant was served, it was filed within 30 days of the
second Defendant being served and prior to the third Defendant being served. The Fourth Circuit next
addressed whether the District Court correctly determined that Plaintiffs’ claims were completely
preempted by federal law. Under this analysis and for complete preemption to apply, “a removing
Defendant must show not only that the Defendant’s state law claim is cognizable as a federal claim, but
that the Congress clearly intended the federal claim to provide the exclusive cause of action for claims of
overwhelming national interest.” Id. at 329 (citing Lontz v. Tharp, 413 F.3d 435 (4th Cir. 2005)). The
Fourth Circuit noted that the UAW could not point to any statutory language in § 9(a) of the National Labor
Relations Act, nor any legislative history, showing a clear intent by Congress that all state law claims
relating to fiduciary duties owed to union members by virtue of their union membership were exclusively
federal claims under § 9(a). The Fourth Circuit refused to conclude that every state law cause of action
based on a misrepresentation or negligent omission made by a union to some or all its members must
necessarily flow from exclusive federal duties under § 9(a). Thus, the Fourth Circuit held that the doctrine
of preemption did not apply in this case. Accordingly, the Fourth Circuit reversed the District Court’s
judgment and remanded the case with further instructions to remand the case back to state court.

Haggins, et al. v. Verizon New England, Inc., 2010 U.S. Dist. LEXIS 94045 (D. Mass. Sept. 9, 2010).
Plaintiffs, a group of unionized employees who install telephone equipment, brought a class action in state
court against Defendant, alleging violations of Plaintiffs’ privacy rights under Mass. Gen. Laws. Ch. 214
§ 1B. Specifically, Plaintiffs challenged Defendant’s employment policy requiring them to carry cell phones
with GPS capabilities and tracking software while on the job. Defendant removed the matter pursuant to
federal subject matter jurisdiction, contending that Ch. 214 § 1B was preempted by § 301 of the Labor
Management Relations Act. Plaintiffs opposed the motion and filed a motion to remand. The Court denied
Plaintiffs’ motion to remand the case, finding that subject matter jurisdiction did exist. In making this
determination, the Court noted that the terms and conditions of Plaintiffs’ employment were governed by a
collective bargaining agreement (“CBA”). Relying on Allis-Chalmers Corp. v. Lueck, 471 U.S. 202 (1985),
the Court stated that if the resolution of the dispute was substantially dependent upon an analysis of the
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terms of a CBA, then the dispute was governed by federal law. The Court also referred to Jackson v.
Liquid Carbonic Corp., 863 F.2d 111 (1st Cir. 1988), which held that Ch. 214 § 1B required balancing the
employer’s business interest in favor of disclosure against the substantiality of the intrusion resulting from
such disclosure, requiring interpretation of the applicable CBA. Thus, the Court concluded that resolution
of this dispute necessarily required interpretation of the CBA’s management rights clause, and, therefore,
the state privacy claims were preempted under § 301. Accordingly, the Court stated that federal subject
matter jurisdiction existed and removal was proper.

Sayre, et al. v. United Steelworkers Of America, 2010 U.S. Dist. LEXIS 101235 (S.D. W. Va. Sept. 23,
2010). Plaintiffs, a group of retirees of M&G Polymers, USA, LLC (“M&G”) and various unions initially filed
a class action in the U.S. District Court for the Southern District of Ohio against M&G under the Labor-
Management Relations Act (“LMRA”) and ERISA alleging violation of collective bargaining agreements
(“CBA”) providing lifetime retiree health benefits. Plaintiffs alleged that they enjoyed no-cost health benefits
until they received three letters from M&G, stating that they or their qualified dependants were required to
make monthly contributions based on the extent to which M&G’s costs for retiree insurance exceeded
annual caps agreed to by M&G and the unions. M&G and the unions agreed to changes to the retirees’
benefits and the same was reflected in a letter of understanding (the “LOU’”). The Court dismissed the
claims and held that Plaintiffs were not entitled to lifetime, no-cost health benefits. Upon appeal, the Sixth
Circuit reversed and remanded, concluding that Plaintiffs had sufficiently shown an intention to vest
healthcare benefits to survive a motion to dismiss. Plaintiffs subsequently re-filed their claims in state court
against the unions alleging negligence and negligent misrepresentation, and the unions removed the action
claiming that the LMRA preempted Plaintiffs’ claims. Challenging federal jurisdiction, Plaintiffs filed a
motion to remand, which was denied. The Court determined that because neither party alleged diversity of
citizenship, the source of jurisdiction at issue was 28 U.S.C. § 1331, which provides that federal courts
shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the
United States. Plaintiffs contended that they had no cognizable remedy under § 301 of the LMRA
because, as retirees, they were not members of the collective bargaining unit, and so their action must
arise under state law. The Court found that it might need to interpret the CBA in order to determine
whether the unions and M&G had the consent of the retirees to modify the benefits. The Court thus found
that Plaintiffs’ negligence claim in Count I was inextricably intertwined with consideration of the terms of the
CBA and resolution of it would require the interpretation of the CBA and thus was completely preempted.
The Court, however, opined that it was not clear whether the unions owed Plaintiffs any duty under federal
law as part of the duty of fair representation, such as a duty to accurately inform Plaintiffs of the nature of
their retirement benefits. If so, Plaintiffs’ claim of negligent misrepresentation in Count II would be
preempted. The Court also opined that such a duty could also arise under state common law, and would
not be completely preempted. The Court, however, concluded that it need not decide the question of
federal policy – whether federal law imposes upon unions any type of duty respecting representations
made to non-bargaining unit members – to find that it had jurisdiction to hear claim of negligent
misrepresentation. The Court held that it would be sufficient to say that it might exercise supplemental
jurisdiction over Count II to the extent it was related to Count I. The Court accordingly denied Plaintiffs’
motion to remand. The Court then granted the unions’ motion to dismiss. The Court determined that if
Plaintiffs were alleging breach of duty to protect the retirees’ interests that occurred before Plaintiffs’
retirement, then Plaintiffs’ claims against the unions were for breach of duty of fair representation. The
Court found that Plaintiffs failed to state a claim for breach of the duty of fair representation inasmuch as
they alleged nothing more than that the unions acted negligently. If, however, the alleged breach occurred
after Plaintiffs’ retirement, then any purported renegotiation of their health benefits by the unions that
constituted such a breach would be legally ineffective because the unions had no authority to bargain on
behalf of retirees and could not change retirees’ vested benefits without the consent of the retirees and
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their former employer. The Court further noted that if Plaintiffs were not provided retirement benefits on the
terms to which they believed they were entitled, then their recourse was with their former employer under
§ 301 of the LMRA for breach of the CBA, and not against the unions. The Court thus dismissed Plaintiffs’
claim of negligence in Count I. Regarding Plaintiffs’ claim of negligent misrepresentation in Count II, the
Court determined that if the claim arose under federal law, it was a claim for breach of fair representation
and the Court had already found that Plaintiffs failed to state a claim for such a breach. Further, if the claim
was raised under state law, the Court noted that Plaintiffs failed to make sufficient factual allegations to
suggest how they detrimentally relied on the representations allegedly made by the unions. The Court thus
dismissed Plaintiffs’ claim of negligent misrepresentation too.

(xl) Workplace RICO Class Actions

Edwards, et al. v. Prime Inc., et al., 602 F.3d 1276 (11th Cir. 2010). Plaintiffs, a group of former
employees, brought an action alleging that Defendants engaged in a pattern of racketeering activity in
violation of the Racketeer Influenced and Corrupt Organizations Act (“RICO”). Specifically, Plaintiffs
alleged that Defendants knowingly provided illegal aliens with names and social security numbers of
American citizens to use for illegal employment. On Defendants’ motion to dismiss, the District Court
dismissed with prejudice Plaintiffs’ RICO claim, finding Plaintiffs failed to sufficiently allege that Defendants
engaged in a pattern of racketeering activity. On appeal, the Eleventh Circuit reversed the District Court’s
dismissal, finding Plaintiffs sufficiently plead at least one predicate act to support their RICO claim. The
Eighth Circuit noted that under RICO, “the term racketeering activity included among other things, any
violation of § 274 of the Immigration and Nationality Act (8 U.S.C. § 1324(a)(3)(A)), provided that the act
was committed for financial gain.” Id. at 1292. To establish a RICO violation, Plaintiffs must satisfy four
elements of proof, including: (i) conduct, (ii) of an enterprise, (iii) through a pattern, (iv) of racketeering
activity or a predicate act. The Eleventh Circuit focused only on the fourth element to determine if Plaintiffs
sufficiently plead facts to establish Defendants committed a predicate act and held that Plaintiffs could not
establish a predicate act under § 1324(a)(3)(A), which provides that any person who knowingly hires for
employment at least 10 individuals with actual knowledge that the individuals were aliens. The term “alien”
refers to an unauthorized alien as defined in § 1324a(h)(3), who has been brought into the United States in
violation of § 1324(a). The Eleventh Circuit found that the “‘brought into’ element makes § 1324(a)(3)(A)
different from § 1324a(a)(1)(A), which also addresses the hiring of illegal aliens.” Id. at 1293. The
Eleventh Circuit agreed with the District Court, concluding that Plaintiffs failed to plead that Defendants or
any of its employees had actual knowledge that the unauthorized aliens whom they hired had been brought
into the United States in violation of § 1324. The Eleventh Circuit also addressed the alleged predicate act
of violating § 1324(a)(1)(A)(iv), for which the elements are: “(i) encouraging or inducing; (ii) an alien; (iii) to
come to, enter, or reside in the United States; and (iv) knowing or in reckless disregard that the alien’s
coming to, entering, or residing in the United States is illegal.” Id. at 1294. Citing United States v. Lopez,
590 F.3d 1238 (11th Cir. 2009), the Eleventh Circuit reasoned that a broad interpretation was given to the
phrase “encouraging or inducing” in this context, construing it to include the act of helping aliens to enter,
or remain in the United States. Id. at 1295. The Eleventh Circuit found that Plaintiffs’ allegations that
Defendants provided the aliens with jobs and social security numbers to facilitate their employment was
sufficient to plead a RICO claim based on this predicate act. As a result, Plaintiffs were entitled to get past
the Rule 12(b)(6) motion; therefore, the Eleventh Circuit reversed the District Court’s dismissal of the RICO
claim.

(xli) Application Of The Law Of The Case Doctrine In Class Actions

Gene & Gene, LLC, et al. v. BioPay, LLC, 624 F.3d 698 (5th Cir. 2010). Plaintiff, Gene & Gene, L.L.C.,
filed a class action against Defendant, BioPay, L.L.C., alleging that Defendant violated the Telephone
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Consumer Protection Act, 1991 (“TCPA”), 47 U.S.C. § 227 et seq., when it sent unsolicited faxes to Plaintiff
and an unidentified number of class members. The District Court granted Plaintiff’s motion to certify a
class consisting of all recipients of Defendant’s unsolicited telefacsimile messages, excluding those who
consented to receive the telefacsimile advertisements. In Gene & Gene LLC v. BioPay LLC, 541 F.3d 318
(5th Cir. 2008) (BioPay I), upon Defendant’s interlocutory appeal, the Fifth Circuit reversed and remanded,
holding that consent could not be established via class-wide proof. On remand, Plaintiff reopened
discovery on the limited issue of class certification. Subsequently, the District Court re-certified the class,
holding that an electronic database, the FileMaker Pro database, created a common method of
establishing the issue of consent. Defendant again appealed, and the Fifth Circuit reversed and remanded.
In the second interlocutory appeal, the Fifth Circuit reviewed whether the “law of the case doctrine” or
mandate rule, foreclosed any of the District Court’s actions on remand in terms of whether BioPay I left
open the possibility of re-certification on remand. Id. at 702. The Fifth Circuit stated in Fuhrman v. Dretke,
442 F.3d 893, 896-97 (5th Cir. 2006), that the law of the case doctrine provides that “an issue of law or fact
decided on appeal may not be re-examined, either by the district court or by the appellate court on a
subsequent appeal,” unless “(i) the evidence in the subsequent trial was substantially different, (ii)
controlling authority had since made a contrary decision of the law . . . or (iii) the decision was clearly
erroneous and would work a manifest injustice.” Id. at 702. Defendant argued that BioPay I was the law of
the case and that it foreclosed further discovery on remand and class re-certification. To justify the
reopening of discovery and its second attempt at class certification, Plaintiff relied heavily upon the
continuing duty of the District Court to assess class certification orders under Rule 23(c)(1)(c). The Fifth
Circuit found that while this rule vested significant discretion in the District Court, on remand it extended to
all areas not covered by the appellate mandate. Further, the Fifth Circuit observed that if a District Court
certified a class, but during subsequent discovery it became clear that the District Court needed to alter,
amend, or even decertify the class, the District Court should do so under Rule 23(c)(1)(c). The Fifth Circuit
observed that discovery was complete when Plaintiff moved for class certification in this case, and
therefore, no additional evidence came to light after the class was certified. The Fifth Circuit stated that the
issue of class certification was expressly decided in BioPay I, and that it remanded the case not for a
renewed foray into the same issue, but for a merits determination and disposition of Plaintiff’s individual
claim. Thus, the Fifth Circuit concluded that BioPay I was the law of the case, and held that the District
Court misinterpreted the mandate and abused its discretion when, on remand, it reopened discovery as to
class certification.

(xlii) Incentive Awards To Class Representatives

Davis, et al. v. Eastman Kodak Co., 2010 U.S. Dist. LEXIS 133751 (W.D.N.Y. Sept. 3, 2010). Plaintiffs,
a group of current and former African-American employees, brought a class action alleging that Defendant
engaged in an on-going pattern or practice of race discrimination against them in violation of Title VII of the
Civil Rights Act. Specifically, Plaintiffs alleged discrimination in compensation, promotions, wage
classifications and job assignments, harassment/hostile work environment, and retaliation. After a few
years of litigation, the parties settled. Plaintiffs then sought approval of a class wide settlement that
provided both monetary and injunctive relief. The settlement agreement provided for payment of
$21,376,500, which would be distributed to 3,008 class members. Among the settlement proceeds, the
agreement provided for service or incentive awards of over $600,000 to the 12 named Plaintiffs, and to
those class members who filed declarations on behalf of Plaintiffs’ class certification motion. After granting
a preliminary approval of the settlement, the Court approved notice of the class action settlement. The
Court certified the class for the purposes of settlement, finding that the Rule 23 requirements of
numerosity, commonality, typicality, and adequacy of representation were satisfied by the class. The Court
also found that the Rule 23(b)(3) requirements of predominance and superiority were met by the class.
The Court then examined the terms of the settlement based on factors laid down in City of Detroit v.
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Grinnell Corp., 495 F.2d 448 (2d Cir. 1974), and found that all the nine factors weighed heavily in favor of
the settlement. Finally, the Court examined the objections against the settlement agreement, which
challenged the service awards. The Court observed that employees, former and current, take huge risks
when they agree to be named Plaintiffs in a class action bringing legal claims of unlawful acts by their
employer (i.e., retaliation, isolation, ostracism by co-workers, black-listing by future employers, emotional
trauma, and fear of having to pay Defendant’s legal fees). The Court observed that when the proposed
settlement was first presented, the incentive payments of $75,000 were sought for each named Plaintiff.
The Court voiced substantial concerns regarding the amount of the incentive awards, but after the
preliminary approval hearing, the named Plaintiffs voluntarily agreed to reduce the amount of their service
awards from $75,000 to $50,000. They also agreed to allocate the additional funds resulting from the
reduction towards the recovery of the class. Nevertheless, the Court remarked that the disparity between
the recovery for the named Plaintiffs and the class members was significant. The Court commented that
asking it to approve an across-the-board payment of $50,000 to each named Plaintiff also seemed peculiar
given that there was no factual showing of equal involvement in the burdens of prosecuting the litigation.
However, the Court refused to ignore the fact that the named Plaintiffs were unanimous in seeking equal
service awards despite disparate contributions of time and effort. The Court approved the service awards
based on the unique facts of this case, coupled with the brunt of the hardship faced by the named Plaintiffs
during the many years of litigation; the Court found that the voluntarily reduced service awards, while high,
were ultimately fair and within a range of reasonableness appropriate for approval.

(xliii) Injunctions In Class Actions

NAACP, et al. v. North Hudson Regional Fire & Rescue, et al., 367 Fed. Appx. 297 (3d Cir. 2010).
Plaintiff, the Newark branch of the NAACP, filed a class action against Defendant, alleging that Defendant’s
geography-based hiring plan caused discrimination against African-Americans who resided in the southern
part of Hudson County, as well as Essex and Union Counties, in violation of Title VII of the Civil Rights,
42 U.S.C. § 1981, and the New Jersey Law Against Discrimination. Plaintiff moved for a preliminary
injunction, and the District Court granted the motion, temporarily enjoining Defendant from hiring,
concluding that Plaintiff had proven a substantial likelihood of success on the merits of its Title VII claim.
Defendant filed an interlocutory appeal challenging the District Court’s decision. The Third Circuit
summarily remanded the matter to the District Court for further consideration in view of the U.S. Supreme
Court’s recent decision in Ricci v. DeStefano, 129 S. Ct. 2658 (2009), which held that a race-based action
was impermissible under Title VII, unless the employer could demonstrate that, had it not taken the action,
it would have been liable under the disparate impact portion of Title VII. The Third Circuit observed that in
Ricci, the Supreme Court set a new standard for Title VII disparate treatment and disparate impact cases.
Therefore, the Third Circuit concluded that the District Court should have the opportunity to apply Ricci to
its factual and legal analysis of the claims in this case.

NAACP, et al. v. North Hudson Regional Fire & Rescue, et al., 2010 U.S. Dist. LEXIS 98671 (D.N.J.
Sept. 21, 2010). Plaintiffs, the National Association for the Advancement of Colored People (“NAACP”), its
affiliates in New York and New Jersey, and other individuals, brought a class action alleging that
Defendants’ geography-based hiring plan discriminated against African-Americans who resided in the
southern part of Hudson County and neighboring Essex and Union counties in violation of Title VII.
Defendant, North Hudson Regional Fire & Rescue (“NHRFR”), consisted of a consolidation of the former
fire departments of Guttenberg, North Bergen, Union City, Weehawken, and West New York (the “Member
Municipalities”), New Jersey. In New Jersey, civil service positions such as fire fighters are subject to the
examination process administered by the New Jersey Department of Personnel (“DOP”). People who
passed the DOP test would be included on NHRFR’s list, but only if they lived in the Member
Municipalities. As of July 2008, NHRFR had 323 full-time employees, and 302 were firefighters. Of these,
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two were African-American, fifty-eight were Hispanic, and 240 were white. In 2000, the population of the
Member Municipalities was 69.6 percent Hispanic, 22.9 percent white, and 3.4 percent African-American.
In a previous order, the Court had granted Plaintiffs’ motion for class certification and issued a preliminary
injunction barring NHRFR from hiring candidates from its current DOP list. NHRFR filed an interlocutory
appeal challenging the preliminary injunction. Five individuals who sat for the DOP firefighter examination
and earned high scores intervened into the lawsuit (“Interveners”), contending that the preliminary
injunction eroded their prospects for employment with the NHRFR. The injunction was vacated on appeal
based on the finding that the residency requirement might further the NHRFR’s business goals. On
remand, each party filed a motion for summary judgment. The Court granted Plaintiffs’ motion, denying the
two filed by Defendants and intervener Defendants, respectively. After determining that Plaintiffs
established a prima facie case of disparate impact by showing that a significant number of African-
Americans would have been added to NHRFR’s DOP list had NHRFR expanded its residency requirement
to include the Tri-county area, the Court examined Defendants’ business necessity defense. The Court
rejected all of NHRFR’s business necessity arguments, finding that NHRFR failed to show that the
residency requirement was necessary to the successful performance of the firefighter job functions. The
Court, moreover, rejected the Interveners’ defense based on Ricci v. DeStefano, 129 S. Ct. 2658 (2009),
finding that the Interveners could not make out a claim of disparate treatment against NHRFR when it
eventually expanded its residency requirement to include the Tri-county area. The Court found that it was
compelled to enter a permanent injunction to remedy the residency requirement’s disparate impact on
African-American residents of the Tri-County Area. Accordingly, the Court enjoined NHRFR from: (i) hiring
candidates from its current DOP list; and (ii) commencing hiring until it obtained a DOP list that expanded
the residency requirement to include residents of Hudson, Essex, and Union counties.

Editor’s Note: The Court’s reliance on Ricci to invalidate the residency rule is believed to be the first time
the analysis in Ricci has been used outside the context of employment testing.

United States v. City Of New York, 2010 U.S. Dist. LEXIS 111064 (E.D.N.Y. Oct. 19, 2010). The United
States, seeking to enforce the rights of African-American and Hispanic candidates to be treated fairly in
Fire Department hiring, brought an action against Defendant alleging racial discrimination in the entry-level
fire fighter examination in violation of Title VII of the Civil Rights Act of 1964. The United States initially
challenged Defendant’s use of two written examinations, Exam 7029 and Exam 2043, which Defendant
used between 1999 and 2008 to screen and select applicants for entry-level firefighter positions. Finding
that Defendant had improperly constructed its entry-level exams and that the exams did not screen for
either the abilities that they purported to test, or for abilities that were important to the job of firefighters, the
Court had held in 2009 that Defendant’s use of Exams 7029 and 2043 constituted disparate impact
discrimination in violation of Title VII. Subsequently, in January 2010, the Court issued a preliminary relief
order that directed the parties to take certain actions to begin remedying Defendant’s violations. The Court
also ordered the parties to develop a new test and notified the parties that it would hold a hearing to
consider the validity of new test, entitled Exam 6019. Based on Defendant’s asserted need to hire new
firefighters, the Court held a hearing regarding the validity of Exam 6019. The Court found that
Defendant’s use of Exam 6019 disparately impacted African-American and Hispanic applicants for the
position of entry-level firefighter and failed to test for relevant job skills. The Court thus enjoined Defendant
from taking any steps to initiate an academy class using the Exam 6019 eligibility list until October 1, 2010.
Further, in order to ensure that the litigation did not interfere with the City’s urgent hiring needs, the Court
held a hearing and found that Defendant’s reasons for seeking to hire more personnel were largely
financial. The Court therefore offered Defendant five hiring options that balanced the Court’s duty to
eradicate illegal discrimination with the need to safeguard New York’s citizens and firefighters. Defendant,
however, notified the Court that it declined to select any of the five hiring options offered by the Court and
asserted that each option involved some form of race-based quota and was contrary to the public policy
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interests of Defendant and to the law. Defendant asserted that it did not wish to hire in a manner that was
consistent with the Court’s conclusions regarding Exam 6019. As a result, the Court permanently enjoined
Defendant from using Exam 6019 to select entry-level firefighters except in accordance with the hiring
options identified in its earlier order. First, the Court found that the United States had established
irreparable injury. Because the Court had already identified the uniquely disabling effects of Defendant’s
past discriminatory conduct, the Court noted that allowing further discrimination would irreparably
compound those injuries. Second, the Court found that the remedies available at law, such as monetary
damages, were inadequate to compensate for injury. The Court noted that although monetary damages
would benefit individual victims – African-Americans and Hispanics who would have been hired as
firefighters but for the discriminatory impact of Exam 6019 – it would not vindicate the public interest in
ensuring that those who wish to serve in the Fire Department had an equal opportunity to do so regardless
of race. The Court also noted that damages would not eradicate the harm to the public that would be
caused by further aggravating the under-representation of African-American and Hispanic firefighters.
Third, the Court found that the balance of hardships between the United States and Defendant favored
injunctive relief. The Court noted that, Defendant, although unhappy with the hiring options, did not come
forward with any other hiring method that was consistent with Title VII. The Court concluded that
Defendant also failed to demonstrate that an injunction would cause it to suffer financial hardship or would
place public safety at risk. The Court reasoned that if Defendant were allowed to hire from Exam 6019 in
the same manner as it had in the past, there would be another Title VII lawsuit based on Exam 6019,
followed by another costly compensatory remedy. Concluding that the long-term benefit of an injunctive
remedy that eradicated Exam 6019’s discriminatory effects outweighed the costs, the Court noted that the
hiring options also would allow Defendant to select from among top-ranked candidates on that exam.
Finally, the Court found that the analysis of the balance of hardships greatly overlapped with the question
of whether an injunction would serve the public interest. The Court noted the hiring options approved by
the Court minimized hardship to Defendant as much as possible without authorizing a wholesale violation
of Title VII.

(xliv) OFCCP Systemic Proceedings

In The Matter Of Office Of Federal Contract Compliance Programs v. Bank Of America, Case No.
1997-OFC-16 (U.S. Dept. of Labor Jan. 21, 2010). In 1993, the Office of Federal Contract Compliance
Programs (“OFCCP”) selected NationsBank’s Charlotte facility for a compliance review under Executive
Order 11246, § 503 of the Rehabilitation Act of 1973, and § 402 of the Vietnam Era Veterans Readjustment
Assistance Act of 1974. NationsBank submitted its affirmative action program and other documentation to
the OFCCP as requested. The OFCCP conducted an on-site review and found that NationsBank
discriminated against minority applicants for certain entry-level positions. The OFCCP then initiated
additional compliance reviews at NationsBank’s offices in Tampa, Florida and Columbia, South Carolina.
NationsBank objected and refused to comply, and filed an action in the U.S. District Court for the Western
District of North Carolina seeking injunctive relief. NationsBank alleged that OFCCP’s process violated the
Fourth Amendment’s protection against unreasonable searches. The District Court granted NationsBank’s
request for a preliminary injunction, but the Fourth Circuit reversed on the theory that NationsBank had not
exhausted its administrative remedies. Meanwhile, the OFCCP filed an administrative complaint
demanding that NationsBank comply with Executive Order 11246 or face debarment on its federal
contracts. NationsBank’s successor, Bank of America, (“B of A”), moved for a summary decision in the
administrative law proceeding contending that OFCCP violated the Fourth Amendment when it selected its
Charlotte facility for compliance review. The administrative law judge (“ALJ”) concluded that the OFCCP’s
selection of the Charlotte facility was not based on any neutral criteria, and was arbitrary and
unconstitutional. The Administrative Review Board (the “Board”) reversed on the theory that NationsBank
had consented to the OFCCP’s compliance review and voluntarily cooperated, thereby legitimizing any
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search. The Board remanded the case to the ALJ for further proceedings on the merits. The ALJ then
issued extensive findings of fact and conclusions of law. There was extensive testimony from B of A’s
employees about the hiring process, as well as testimony from unsuccessful applicants and expert
testimony. The original OFCCP examiner testified that there were standard deviations of two or more in
four job categories, indicating that chance was not likely to be a factor. Part of the testimony revolved
around the possible adverse impact of B of A’s requirement that applicants undergo credit checks. An
expert in labor economics retained by the OFCCP concluded the credit checks were subjectively applied
and had an adverse impact on African-Americans. B of A had not validated the impact of credit checks on
performance and had later discontinued credit checks as part of its process. One of the other variables
analyzed was stated preferences for weekend work. B of A would code an application with “RH” if the job’s
hours were incompatible with the applicant’s preferences. Roughly 62% of Caucasians did not mention
weekend preferences on their applications, with an almost identical percentage of African-Americans also
not mentioning weekend preferences. The OFCCP expert found that the incidence of the RH code –
signifying that the applicant’s requested hours were incompatible with the position – was 5% for
Caucasians and 57% for African-Americans. Overall, the OFCCP expert opined that he found standard
deviations as high as 6.9% looking at the hiring process in three ways (application to offer, application to
interview, and interview to offer). B of A’s expert presented a starkly different analysis that heavily
emphasized the bottom line numbers. Minority candidates were approximately 42.3% of all the 1993
candidates and received approximately 41.6% of all offers overall. However, the B of A expert took far
more candidates out of her analysis. Noting that a violation of Executive Order 11246 is proved according
to the same prima facie case and shifting burdens found in Title VII cases, the ALJ found that the OFCCP
had established a prima facie case of unlawful disparate treatment of African-Americans applying for entry-
level positions in 1993, and 2002 through 2005. The ALJ noted that proof of discriminatory intent is
required in a disparate treatment case, but may be proved circumstantially, through the use of statistics.
While the U.S. Supreme Court has held that a disparity of 2 to 3 standard deviations satisfies the prima
facie case requirement in a statistical case, the ALJ found that disparities were more dramatic. In rebuttal,
B of A argued that the OFCCP’s analysis was based on a faulty empirical model that ignored its actual
hiring process, and failed to account for legitimate, non-discriminatory factors such as salary history, skill
sets, and past job stability. However, the ALJ concluded those factors were missing from the analysis
because B of A had failed to provide relevant information. Reviewing the statistical analysis given by both
expert witnesses, the ALJ found a prima facie case of discrimination and absence of a legitimate, non-
discriminatory explanation. B of A argued that the OFCCP could not rely on statistical analysis alone, but
was required to introduce anecdotal evidence of specific instances of intentional discrimination. The
OFCCP presented the testimony of rejected African-American applicants, including a woman whose
application was rejected on the grounds that her salary requirements were too high although she stated
that her salary requirements were negotiable. Finally, the OFCCP argued that, pursuant to 41 C.F.R. § 60-
1.12(e), government contractors are required to preserve records for at least two years. The ALJ
determined that the failure to preserve complete and accurate records constituted non-compliance, and
where the contractor fails to preserve records as required there is a presumption that the information
destroyed or not preserved would have been unfavorable. Based on B of A’s failure to retain records, the
ALJ concluded the OFCCP established by a preponderance of evidence that B of A discriminated against
African-American candidates for entry-level administrative positions for the years in question on a class-
wide basis.

(xlv) Class Actions In Bankruptcy

Gentry, et al. v. Circuit City Stores, Inc., 2010 U.S. Dist. LEXIS 116285 (E.D. Va. Oct. 29, 2010).
Plaintiffs filed separate class action complaints against Defendants alleging violations of the California
Labor Code and the California Business and Professions Code. None of the class action complaints were
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certified. Subsequently, the class actions were stayed due to commencement of Defendants’ bankruptcy
proceedings. Each of the Plaintiffs also filed separate claims against Defendants in the Bankruptcy Court
on behalf of themselves and those similarly-situated. Pursuant to objections filed by Defendants, the
Bankruptcy Court reclassified the class claims from Bankruptcy Code § 507(a)(4) priority claims to general
unsecured non-priority claims. Defendants also objected to the class claims to the extent they sought relief
with respect to unnamed claimants, i.e., putative class members. Plaintiffs filed a motion for an order
applying Bankruptcy Rule 7023 to their class proofs of claims pursuant to Bankruptcy Rule 9014(c). The
Bankruptcy Court denied Plaintiffs’ motion, allowing proofs of claims on behalf of Plaintiffs but disallowing
proofs of claims for all unnamed claimants. Upon Plaintiffs’ appeal, the District Court affirmed the order of
the Bankruptcy Court. In doing so, the District Court reviewed the Bankruptcy Court’s order for an abuse of
discretion. While denying Plaintiffs’ motion, the Bankruptcy Court found that the proposed class litigation
would be inferior to the individual bankruptcy claims resolution process, and would unduly complicate the
administration of other claims before the Bankruptcy Court against Defendants. The District Court
observed that the superiority and efficiency of the bankruptcy claims resolution process over class litigation
was well established. The District’s Court referred to In Re Ephedra Products Liability Litigation, 329 B.R.
1 (S.D.N.Y. 2005), which held that the superiority of the class action vanishes when the other available
method was bankruptcy, which consolidated all claims in one forum and allowed claimants to file proofs of
claims without counsel and at virtually no cost. The District Court found that here, the Bankruptcy Court’s
findings of superiority of bankruptcy process were adequately supported by the record and applicable law.
First, Bankruptcy Rule 2002 provided that the bankruptcy process established mechanisms for notice.
Second, Bankruptcy Rule 2002 established a mechanism for managing large numbers of claimants. Third,
28 U.S.C. § 157(b) and Bankruptcy Rule 7004(d) established that the bankruptcy process provided for
centralized proceedings in a single forum with nationwide service of process. Finally, 11 U.S.C. § 362(a)
indicated that the bankruptcy process provided protection against a race to judgment as all of the debtor’s
assets were under the control of the Bankruptcy Court. With respect to Bankruptcy Court’s second finding
that the proposed class litigation would unduly complicate the administration of other claims against
Defendants, the Bankruptcy Court found that approximately 15,000 claims had been filed against
Defendants and that approximately 7,800 orders had been entered regarding those claims, and that an
additional several hundred claims from potential class members would not have a negative impact on the
claim resolution process. The District Court endorsed the Bankruptcy Court’s findings, stating that they
were based on adequate facts in the record. The District Court concluded that the Bankruptcy Court’s
findings were not erroneous and that its denial of Plaintiffs’ motion was not an abuse of discretion.
Plaintiffs also challenged the sufficiency of notice given to the unnamed claimants. The District Court
affirmed the Bankruptcy Court’s holding that the notice given to the unnamed claimants was constitutionally
adequate. The Court referred to In Re J.A. Jones, Inc., 492 F.3d 242 (4th Cir. 2007), which held that for an
unknown creditor, constructive notice, typically in the form of publication, was sufficient. The District Court
found that because Defendants employed thousands of employees, the number of individuals who could
potentially fall within the classes identified by the class claims was significant and identifying them would
require an unreasonable amount of effort and a disproportionate share of Defendants’ resources. The
District Court concluded that the Bankruptcy Court correctly found that the identities of unnamed claimants
were not known and therefore they were not entitled to actual notice. Because notice by publication was
given to unnamed claimants, the District Court ruled that such notice was constitutionally adequate. The
District Court rejected Plaintiffs’ argument that the notice did not comport with Rule 23, stating that notice
requirement of Rule 23(c) was inapplicable because there was no certified class.

In Re Circuit City Stores, Inc., et al., 2010 WL 120014 (E.D. Va. Jan. 7, 2010). Plaintiffs, a group of
former non-union employees of Defendant, brought a class action adversary proceeding in bankruptcy
against Defendant for violations of the Workers Adjustment and Notification Act (“WARN”). Specifically,
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Plaintiffs alleged that Defendant failed to provide employees sixty days written notice of mass lay-offs or
adequate remuneration in lieu thereof prior to their termination. Defendant moved to dismiss contending
that Plaintiffs’ claim occurred prior to its bankruptcy petition; as such, the claim should be addressed, not
as an adversary proceeding, but instead, through the bankruptcy claims administration process. The Court
agreed and granted the motion. In analyzing when an alleged claim under the WARN Act arises, the Court
relied on the Fourth Circuit’s “conduct test,” as explained in Grady v. A.H. Robins Co., 839 F.2d 198, 201-
02 (4th Cir. 1988), that “a claim arises when the event or conduct giving rise to the claim first occurs.” Id. at
*3. On this basis, the Court held that the claim arose when Defendant ordered the “mass lay-off” or “plant
closing,” because that event triggered Defendant’s duty under the WARN Act to notify employees of their
pending termination. As a result, the Court concluded that because the bankruptcy petition was filed after
Defendant ordered the mass lay-off, Plaintiffs’ claim had arisen pre-petition. The Court then addressed the
method of adjudication that was appropriate in this case. The Court noted that because Plaintiffs filed a
proof of claim pursuant to § 501 of the Bankruptcy Code, the best place to adjudicate whether or not
Plaintiffs were entitled to back pay under the WARN Act was in the bankruptcy claims allowance and
disallowance process. The Court believed that it would be “a waste of judicial resources to move forward
on the adversary complaint, when the claims process is moving the same issues down a parallel track.” Id.
at *4. Accordingly, the Court granted Defendant’s motion to dismiss in favor of adjudicating the claims
through the claim administration process.

Wilborn, et al. v. Wells Fargo Bank, N.A., 609 F.3d 748 (5th Cir. 2010). Plaintiffs, a class of debtors,
brought adversary proceedings against Defendant, a mortgage holder/servicer, alleging that Defendant
charged and/or collected unreasonable and unapproved post-petition professional fees and costs during
the pendency of their bankruptcies, and that Defendant’s pattern or practice of charging such fees avoided
Court oversight of the charges and was contrary to the Bankruptcy Code and Rules. The Bankruptcy Court
granted Plaintiffs’ motion for class certification. Challenging the order on both jurisdictional and procedural
grounds, Defendant sought interlocutory review of the class certification order. Accepting the appeal, the
Fifth Circuit vacated the order of class certification. The Fifth Circuit found that the Bankruptcy Court had
jurisdiction over class actions in general. The Fifth Circuit determined that the jurisdictional bankruptcy
statutes – including 28 U.S.C. §§ 1334(b) and 157(a) – did not restrict the scope of the Bankruptcy Court’s
jurisdiction. The Fifth Circuit held that there was federal bankruptcy jurisdiction in the matter because
Plaintiffs’ claims arose during Plaintiffs’ individual bankruptcy cases. The Fifth Circuit further opined that
class action proceedings are expressly allowed in the Bankruptcy Rules, which provide that the
requirements for class actions under Rule 23 apply in adversary proceedings. Defendant, however,
contended that because the individual bankruptcy cases of Plaintiffs and the putative class members were
before different bankruptcy judges, the Bankruptcy Court lacked jurisdiction to certify the class. While the
Fifth Circuit recognized that there has been disagreement among lower courts as to whether a Bankruptcy
Judge might certify a class action of debtors, it held that the Bankruptcy Court had jurisdiction over the
putative class action as the class at issue was limited to debtors within one judicial district. As to the merits
of class certification, the Fifth Circuit found that certification was improper under Rule 23(b). The Fifth
Circuit held that Plaintiffs’ claims failed under the predominance and superiority inquiries because
individual issues for each class member, particularly with respect to damages, outweighed class concerns
when considering how the case could be tried. The Fifth Circuit opined that the pattern for each named
Plaintiff differed as to how and why certain fees and costs were charged. The Fifth Circuit determined that
since differing events had occurred within each individual debtor’s bankruptcy case, the Bankruptcy Court
erroneously concluded that common issues of law or fact predominated based on the fact that all Plaintiffs
had fees and costs charged to their accounts by Defendant during the pendency of the bankruptcies. The
Fifth Circuit held that the Bankruptcy Court erred in ignoring how and why certain fees were charged or
paid, and ruled that circumstances surrounding the charging of fees required an individual assessment of
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the claims. Moreover, the Fifth Circuit opined that Defendant might have viable defenses to some of
Plaintiffs’ claims, such as waiver or estoppel. The Fifth Circuit thus concluded that the myriad issues that
might arise in each case as to whether and how fees and costs were imposed precluded a class-wide
disposition of the case under Rule 23(b)(3). For the similar reasons, the Fifth Circuit found that class action
certification was improper under Rule 23(b)(2). Consequently, the Fifth Circuit vacated the order of
certification.

(xlvi) Disqualification Of Class Counsel

Gifford, et al. v. Target Corp., 2010 U.S. Dist. LEXIS 70293 (D. Minn. July 13, 2010). In an FLSA
action, Defendant filed a motion to disqualify counsel, a motion to dismiss, and a motion to strike.
Defendant asserted that Plaintiffs’ counsel Halunen & Associates (the “Halunen Firm”) should be
disqualified because it received privileged and confidential business information from a former executive of
the Defendant – identified as Jane Doe – and the use of such information tainted the class action.
Plaintiffs, a group of former executive team leaders (“ETL”) at Defendant’s stores, moved for Rule 11
sanctions against Defendant’s counsel, and argued that the motion to disqualify counsel and dismiss
lacked a legal and factual basis, and was brought only to harass and intimidate. The Court granted
Defendant’s motion to the extent it sought to disqualify counsel and denied it to the extent it sought to
dismiss the entire action. The parties disputed the nature and extent of Doe’s communications with
Defendant’s in-house and outside counsel regarding matters covered by the attorney-client privilege. Doe,
who formerly worked for Defendant as a psychologist and senior manager, stated that she was familiar with
legal issues that could arise in employment matters, but that her job did not require her to have an
understanding of the law, and that she never sought legal advice from any lawyer. Plaintiffs first consulted
with the Halunen firm regarding employment discrimination and retaliation claims she was contemplating
against Defendant. In the course of investigating Plaintiffs’ potential claims, attorney Joni Thome of the
Halunen firm determined that Plaintiffs might also have a claim under the FLSA because Defendant
classified the ETL position as exempt from overtime compensation. Based on this finding, Thome
interviewed witnesses and collected documents. Doe then sent Thome an e-mail seeking legal advice in
negotiating a separation agreement with Target. Doe believed she was being terminated from the job
because she possessed information relating to Defendant’s possible exposure to Title VII litigation and
because she had repeatedly stated to her managers and to Defendant’s outside counsel, that she believed
Defendant was violating legal obligations under Title VII. Later, Doe met Thome and discussed possible
claims she might have against Defendant. After signing a retainer agreement, Thome asked Doe to
provide her with documents pertaining to Doe’s claims against Defendant in order to facilitate the
evaluation of her case and the negotiation of a severance agreement. Doe met with Thome again on the
same day she resigned. During this second meeting, Doe began to describe a conversation she had with
an outside counsel of Defendant. Thome instructed her not to reveal attorney-client privileged
communications between her and the outside counsel. As Doe indicated she was unfamiliar with the
concept of attorney-client privilege, Thome explained the scope and nature of the privilege to Doe. Before
leaving the meeting, Doe provided Thome with documents relating to her claims against Target. Thome
reviewed the documents and concluded none were privileged. Doe met with Thome for a third time and
delivered another set of documents – copies of e-mail messages between Doe and the outside counsel of
Defendant – which were marked “attorney-client privileged.” Id. at *6. The day following Doe’s delivery of
the admittedly privileged documents, the Halunen firm posted a website announcement of the firm’s
investigation of a potential class action against Defendant for the alleged misclassification of store
managers and assistant managers under the FLSA. Subsequently, another outside counsel of Defendant
wrote to Halunen demanding the return of any privileged information and warned that if the Halunen firm
filed suit under the FLSA, Defendant would move to disqualify counsel and dismiss the case based on the
Halunen firm’s receipt of Defendant’s privileged and confidential business information. Thome then
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delivered to Defendant all documents the Halunen firm had obtained in the course of representing Doe.
The Court observed that there was a strong likelihood that the Halunen firm’s repeated contacts with Doe
intruded upon Defendant’s right to confidentiality and privilege. Doe had no formal legal training, and was
not in a position to determine what information was or was not able to be disclosed without assistance of
counsel. The Court found that it was conceivable, if not likely, that privileged and confidential information
was disclosed by Doe in conversation. Additionally, there was no dispute that the Halunen firm’s repeated
contacts with Doe did, in fact, elicit privileged documents that were reviewed in at least a “perfunctory”
fashion by counsel at the Halunen firm. Id. at *21. Instead of ceasing its review, immediately informing
Defendant it was in possession of the privileged documents, and returning the documents, the Halunen
firm held some of the documents for more than a month, despite Defendant’s timely demand for their
return. The Halunen firm, by retaining Defendant’s privileged documents, risked creating the appearance
of impropriety. Citing Arnold v. Cargill, Inc., 2004 U.S. Dist. LEXIS 19381, at *10 (D. Minn. Sept. 24, 2004),
the Court determined that the Halunen firm’s interactions with Doe, and the resulting disclosures, raised
serious doubts as to whether the case could proceed without the threat of “a continuing taint on the
litigation and trial.” Id. at *27. The Court stated that, given its duty to uphold the integrity of the judicial
process and maintain the public’s confidence in the legal system, such doubts must be resolved in favor of
disqualification. The Court also reasoned that the Halunen firm’s relationship with Doe was subject to the
appearance of impropriety, which, if allowed to persist, would erode public confidence in the legal system.
The Halunen firm continued its relationship with Doe, and even expanded it to include matters related to
the lawsuit, despite Doe’s disclosures of privileged information and defense counsel’s warnings that Doe
had divulged attorney-client privileged communications, therefore creating a continuing appearance of
impropriety. Finally, the Court determined that the Halunen firm pushed ethical boundaries when it chose
to represent Doe while simultaneously investigating the lawsuit. The Court remarked that a more prudent
course of action would have been to refer Doe to other counsel rather than risk tainting the Halunen firm’s
involvement in the lawsuit. However, the Court opined that disqualification of counsel does not
automatically warrant dismissal of an action. Accordingly, the Court denied Defendant’s motion to dismiss
the complaint because Defendant did not identify what, if any, portions of the complaint were tainted with
unethically obtained information.

In Re Plasma-Derivative Protein Therapies Antitrust Litigation, 2010 U.S. Dist. LEXIS 34882 (N.D. Ill.
April 7, 2010). Detroit Medical Center filed a complaint against multiple companies. After a consolidation
order was issued by the Judicial Panel on Multi-District Litigation, Plaintiff’s complaint was pending before
the U.S. District Court for the Northern District of Illinois for disposition of all pre-trial proceedings, and the
Court indicated that it would appoint attorneys to Plaintiff’s steering committee (“Committee”) to help
manage the case. Plaintiff objected to the application of Cohen, Milstein, Sellers & Toll PLLC (“CMST”),
one of the law firms on the case, asserting that CMST and Plaintiff had a conflict of interest, because
CMST was prosecuting a separate action against Plaintiff in the U.S. District Court for the Eastern District
of Michigan entitled Cason-Merendo v. Detroit Medical Center, No. 06-CV-15601 (E.D. Mich.). The Court
denied Plaintiff’s motion for disqualification of CMST. Plaintiff argued that Local Rule 83.51.7 barred
CMST’s appointment to the Committee because the law firm was directly adverse to Plaintiff in Cason-
Merendo, arguing that CMST’s membership on the Committee would create a classic attorney-client
relationship. The Court disagreed, and stated that Committee membership was with respect to all putative
class members, not just individual Plaintiffs. Moreover, the Court stated that Plaintiff had not articulated
how CMST’s involvement and review of its documents would prejudice Plaintiff, as Plaintiff simply asserted
it could not trust CMST with confidential information, without providing evidence. To CMST’s contention
that its representation of Plaintiff, as a member of the Committee, was analogous to its representation of
other absent class members, the Court noted that Plaintiff manifestly was not an absent class member
because it had filed a complaint and was present for consolidated pre-trial proceedings. The Court stated
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that CMST’s insistence that Plaintiff’s position was equivalent to an absent class member was misdirected
because it ignored the unique duties and relationships that the Committee’s management of consolidated
multi-district litigation necessarily created. As to whether Plaintiff would receive impartial consideration to
become a named consolidated class representative if CMST was appointed on the Committee, the Court
rejected Plaintiff’s argument that CMST’s response brief revealed such prejudice. The Court observed that
it was fair to presume that CMST would not be impartial to Plaintiff’s appointment as named Plaintiff, based
of its adverse relationship to Plaintiff in Cason-Merendo. Citing Schiessle v. Stephens, 717 F.2d 420 (7th
Cir. 1983), however, the Court stated that the prejudice to Plaintiff would be insubstantial, especially
because the Court intended to appoint more than one firm to the Committee, all of which would share
equally the fiduciary responsibility due to the putative class and consolidated Plaintiffs. Plaintiff would
receive fair consideration as a potential consolidated class representative, whether or not CMST was
appointed to serve on the Committee. The Court also addressed the argument for disqualification that
CMST had active conflicts with seventy-two hospitals that were likely to be members of the Plaintiff class.
The Court disposed of the objection by noting that there was no evidence that the hospitals listed were
likely to be absent class members. In light of the criteria set out in Rule 23(g)(1)(A) and the Manual for
Complex Litigation, the Court found that CMST had extensive experience in complex antitrust litigation,
was the first to file a complaint, and later filed a detailed amended complaint which contained allegations
that could prove critical to overcoming a motion to dismiss. Therefore, the Court appointed CMST as one
of the members on the Committee.

(xlvii) Pattern Or Practice Theories In Class Action Litigation

United States v. City Of New York, 683 F. Supp. 2d 225 (E.D.N.Y. 2010). Plaintiffs, the U.S.
Government and interveners, the Vulcan Society and three individuals, brought an action alleging that the
City of New York violated Title VII through a pattern or practice of disparate treatment discrimination.
Specifically, Plaintiffs’ asserted that the City’s use of the written examinations and rank-ordering procedure
to screen entry-level firefighters constituted a pattern or practice of intentional discrimination against
African-American applicants. Plaintiffs moved for summary judgment, which the Court granted. The Court
noted that in pattern or practice cases, Plaintiffs must establish that Defendant took the challenged action
because of its adverse effects on the protected class. The Court stated that to meet their burden, Plaintiffs
may depend on circumstantial evidence, such as statistical evidence aimed at establishing Defendant’s
past treatment of the protected group, or testimony from protected class members detailing specific
instances of discrimination. The Court found that Plaintiffs presented sufficient undisputed statistical
evidence to support a prima facie case that the City had a pattern or practice of discriminating against
African-American applicants. Specifically, Plaintiffs’ statistical analyses demonstrated that while the pass
rate of white candidates from Exam 7029 was 89.9%, the pass rate of African-America candidates was
60.3%, a disparity equivalent to 33.9 standard deviations. Likewise, for Exam 2043, the pass rates of white
and African-American candidates were 97.2% and 85.4%, a disparity equivalent to 21.8 units standard
deviations. Besides this statistical showing, the Court found that Plaintiffs presented extensive historical,
anecdotal, and testimonial evidence that intentional discrimination was the City’s standard operating
procedure. The Court also determined that the statements offered by Defendant to rebut Plaintiffs’ claim,
such as statements by individuals who developed the test saying there was no intent to discriminate, were
insufficient to sustain the City’s burden, and did not bear directly on Plaintiffs’ claims. Because there was
no genuine issue as to any material facts, the Court granted summary judgment on Plaintiffs’ pattern or
practice claims.
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(xlviii) Jury Trials In Class Actions

Rivera, et al. v. Nibco, Inc., 372 Fed. Appx. 757 (9th Cir. 2010). Plaintiffs, a group of Hispanic and
Southeast Asian immigrant workers, filed a class action against Defendant, alleging that they were
terminated on the basis of their national origin in violation of Title VII of the Civil Rights Act of 1964. A jury
returned a verdict in favor of Defendant, and denied Plaintiffs’ challenge to Defendant’s use of three of its
four peremptory strikes to remove Hispanic jurors. Upon review, the Ninth Circuit found the District Court’s
judgment erroneous, and reversed and remanded the matter for a new trial. Referring to Batson v.
Kentucky, 476 U.S. 79 (1986), the Ninth Circuit stated that the District Court was obligated to undertake a
sensitive inquiry into evidence of intent to determine whether Defendant’s juror strikes were motivated by
purposeful discrimination. The Ninth Circuit reviewed the District Court’s ruling in light of the juror
questionnaires. With respect to the first juror, the Ninth Circuit found that records revealed major flaws in
the reasons accepted by the District Court. Defendant’s assertion that the first juror’s sister had
experienced discrimination was unfounded, and had no support in the record. Additionally, the Ninth
Circuit found that the first juror never said she loved working in a multilingual environment, as the
Defendant asserted. Finally, a comparative juror analysis undermined Defendant’s credibility regarding its
concern with the first juror’s workers’ compensation claim, because four white jurors had also filed workers’
compensation claims, and Defendant neither questioned them about their claims nor used its peremptory
strikes to eliminate them from the jury. The Ninth Circuit found that all of the reasons either accepted by
the District Court lacked support in the record or were thoroughly undermined by a comparative juror
analysis. With respect to the second juror, the Ninth Circuit found that Defendant’s reason for striking him
– that he lived with his father who had been recently laid-off due to a lack of work – was highly
questionable because no one asked the juror about the lay-off and there was no evidence regarding how
the second juror felt about the lay-off. The Ninth Circuit found Defendant’s lack of foundation for its
assertions troubling and stated that it undermined Defendant’s credibility. With respect to the third juror,
contrary to Defendant’s assertion that the third juror’s mother had been involved in a discrimination suit, the
Ninth Circuit found that she had simply experienced discrimination at work. The Ninth Circuit therefore
concluded that the District Court erred in finding that the Defendant’s reasons were not pretext for
intentional discrimination.

(xlix) Impact Of The Rules Enabling Act In Class Action Litigation

Seijas, et al. v. Republic Of Argentine, 606 F.3d 53 (2d Cir. 2010). Plaintiffs, holders of defaulted
Argentine bonds, filed eight putative class actions against the Republic of Argentina. Claiming there were
conflicts of interest because lead counsel represented all eight classes, Argentina argued that class
certification was inappropriate, as Plaintiffs were theoretically in competition to recover on their judgments.
The District Court certified the eight classes and concluded that, because of the substantial improbability
that judgment creditors could ever reach Argentina’s assets, the possibility of real conflicts over the
allocation of recoveries was highly speculative. Specifically, the District Court reasoned that the potential
conflicts of interest might threaten the damages phase of the proceedings, but not the liability phase.
Subsequently, the District Court granted summary judgment to Plaintiffs, and agreed to enter aggregate
class judgments in accordance with their estimates. The Republic of Argentina appealed and contended
that the District Court misapplied Rule 23 while certifying the classes, and erroneously granted aggregate,
class-wide relief. The Second Circuit affirmed the District Court’s order on class certification, and
remanded the case to consider alternative approaches to awarding damages that more closely reflected
the losses experienced by the class members. Argentina contended that the eight classes failed to satisfy
Rule 23(b)(3)’s adequacy of representation, predominance, and superiority requirements. Specifically,
Argentina contended that questions of law or fact that were common to the class members did not
predominate over questions that affected individual members, as the only common issue was its liability
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due to default. Argentina argued that class certification was pointless to resolve this issue as it had already
conceded its failure to pay its external debts. Relying on its earlier decision in Augustin v. Jablonsky, 461
F.3d 219 (2d Cir. 2006), the Second Circuit found that Argentina’s concession of liability did not eliminate
the common issues from the predominance analysis because even a resolved question of liability
implicated whether a putative class shared a common nucleus of facts. Argentina argued that the
damages to which each class member was entitled was an individual question. The Second Circuit held
that although damages needed to be ascertained on an individual basis, this was not a sufficient basis to
defeat class certification. The Second Circuit further opined that the hunt for assets to satisfy Argentina’s
obligations was a predominance concern, and was common to members of all classes. Accordingly, the
Second Circuit concluded that the District Court had not abused its discretion in finding that Plaintiffs
satisfied the predominance requirement. Argentina next argued that the District Court erred by entering
aggregate class-wide judgments, thereby violating the Rules Enabling Act, 28 U.S.C. § 2072(b), which
provides that rules of procedure cannot be used to abridge, enlarge, or modify any substantive right. The
Second Circuit noted that although the District Court had not explained how it had calculated class-wide
awards, it had acknowledged that its estimates were likely inflated. The Second Circuit also found that the
District Court justified its grant of inflated judgments given Argentina’s general refusal to pay any judgment,
and as Plaintiffs were unlikely to recover. The Second Circuit opined that the District Court’s approach was
improper because such a determination was likely to result in astronomical damages figures, which did not
reflect the number of Plaintiffs who were actually injured, and had little relationship to the amount of
economic harm actually caused. The Second Circuit found that this disconnect offended the Rules
Enabling Act. The Second Circuit opined that the District Court had estimated gross damages for each of
the classes as a whole, without using appropriate procedures to ensure that the damages awarded roughly
reflect the aggregate amount owed to class members.

(l) Amendment Of Class Action Complaints

Duling, et al. v. Gristede’s Operating Corp., 265 F.R.D. 91 (S.D.N.Y. 2010). Plaintiffs, a group of current
and former female employees, brought a class action alleging that Defendants systematically discriminated
against women with regard to job placement, compensation, promotion, training, discipline, and other terms
and conditions of employment. Plaintiffs sought leave to amend their complaint in order to add additional
parties, both Plaintiffs and Defendants, as well as additional claims. The Court granted Plaintiffs’ motion.
Despite the motion coming two and a half years after the litigation began, the Court found that Plaintiffs
offered adequate reasons for their delay and to overcome Defendants’ argument against class certification
that certain Plaintiffs named in the complaint were not typical of the class. The Court reasoned that a
change in litigation strategy was a legitimate reason for seeking to amend a pleading under the liberal
standard of Rule 15(a). The Court concluded that because there was no undue delay, there was no basis
to find that Plaintiffs acted with dilatory purposes or bad faith. Additionally, the Court rejected Defendants’
argument that they would be prejudiced by the proposed amendments. The Court observed that to
determine a prejudice with a proposed amendment, issues generally considered include: (i) additional
resources; (ii) delay in resolution of the dispute; and (iii) relatedness and unfair surprise. The Court noted
that any additional discovery due to Plaintiffs’ proposed amendments was not as burdensome as
Defendants suggested, and the relatively minor amount of further deposition or written discovery that
Defendants may need to conduct regarding these claims could be easily completed. Likewise, the Court
noted that the new claims would not prejudice Defendants on the basis of unfair surprise because the
proposed claims were closely related to the original claims. Finally, the Court rejected Defendants’
argument that the amendments would be futile. The Court observed that generally a proposed amendment
is considered futile when it fails to state a claim. The Court determined that the proposed amendments did
not fail to state a claim, as a result, none of the amendments sought were futile. Accordingly, the Court
granted Plaintiffs leave to file an amended class action complaint.
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(li) Class-Wide Summary Judgment

Haliye, et al. v. Celestica Corp., et al., 717 F. Supp. 2d 873 (D. Minn. 2010). Plaintiffs, practicing
Muslims and former employees of Celestica, a manufacturer, and Adecco USA, Inc., a temporary
employment agency who was their direct employer, brought a class action under Title VII and Minnesota
Human Rights Act (“MHRA”), alleging that Defendants discriminated against them on the basis of their
religion and failed to accommodate their religious duty to pray five times a day. Defendants moved for
summary judgment on the denial of reasonable accommodations claims, but not on the disparate treatment
claims. With the exception of one Plaintiff, the Court held that disputed issues of material fact precluded
summary judgment. The Court granted summary judgment on the claims of the remaining Plaintiff because
she could not show she suffered an adverse employment action. She had only received a warning, which
by itself did not qualify as an adverse action in the reasonable accommodation context. Defendants also
argued that they offered an accommodation that resolved Plaintiffs’ religious conflicts with work by
transferring them to the first shift. Triable issues existed, however, about whether the transfers resolved
the conflict with religious beliefs. Plaintiffs varied considerably in their beliefs concerning the required timing
of their prayers, as many of them were required to pray at a precise time or within a very small window of
time. Defendants argued that as a matter of law, because they offered to fully accommodate Plaintiffs,
they fulfilled their duties. The Court found that the legal rule urged by Defendants was irreconcilable with
Sturgill v. United Parcel Service, Inc., 512 F.3d 1024 (8th Cir. 2008), as reasonableness depends on the
totality of the circumstances and on factors other than the extent to which the accommodation resolved the
conflict. The Court found that the reasonableness of any given accommodation was a fact-intensive inquiry
that depended on the totality of the circumstances. Plaintiffs offered evidence that Defendants had
generally permitted employees to take unscheduled breaks for personal reasons, such as to use the
bathroom, but did not permit Plaintiffs to take unscheduled breaks to pray. The Court could not find that
Defendants acted reasonably as a matter of law in denying unscheduled breaks for prayer when it
permitted unscheduled breaks for other reasons. Because the facts remained in dispute, the Court
concluded that the issue of reasonable accommodations was best left for the jury. Adecco sought
summary judgment on the basis that it provided temps assigned to Celestica’s workplace an opportunity to
request assignment to a different employer. Plaintiffs argued that Defendants were joint employers with
equal responsibility and the mere opportunity to seek other jobs was not a reasonable accommodation.
The Court therefore denied Adecco’s motion for summary judgment on the issue of reasonable
accommodation. The Court also denied Defendants’ summary judgment on the issue of punitive damages
because triable issues existed as to intentional discrimination.

(lii) Use Of The All Writs Act In Class Action Litigation

Thorogood, et al. v. Sears, Roebuck & Co., 2010 U.S. App. LEXIS 22807 (7th Cir. Nov. 2, 2010).
Plaintiff, a resident of Tennessee, brought a consumer fraud class action against Defendant alleging that it
deceptively advertised that its dryer had stainless steel drums whereas part of the drum was made of
ceramic-coated mild steel. Plaintiff alleged that this violated the consumer fraud statutes of 28 states. The
District Court granted class certification, but on appeal, the Seventh Circuit reversed and vacated the
certification order. Subsequently, the District Court addressed Plaintiff’s remaining individual claim under
Tennessee’s consumer protection statute. Defendant made an offer of judgment inclusive of attorneys’
fees. The District Court thereafter dismissed the suit as moot because Defendant’s offer exceeded the
amount-in-controversy. Plaintiff’s counsel subsequently filed a virtually identical class action on behalf of
Martin Murray against Defendant in California. Defendant then filed a motion under the All Writs Act,
seeking to enjoin Murray’s suit. Because Plaintiff’s class action had been decertified, Defendant argued
that Plaintiff’s counsel had defied that judgment by filing a nearly identical class action. The District Court
denied Defendant’s motion and ruled that Defendant could obtain adequate relief against being harassed
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by repetitive litigation by pleading collateral estoppel in Murray’s suit. Defendant subsequently pleaded
collateral estoppel in Murray’s suit because his claims were identical to Plaintiff’s suit as they both
challenged the same advertising for the same models of clothes dryer. After the District Court in the
Murray suit ruled that Murray was collaterally estopped to bring the suit as a class action, Murray amended
the complaint to allege additional facts in an effort to show that he had a different case and on that basis,
the District Court reversed its earlier ruling, rejected Defendant’s defense of collateral estoppel, and
allowed discovery to proceed. Defendant then appealed from the District Court’s ruling which denied its
motion pursuant to All Writs Act to enjoin the virtually identical class action. On this second appeal, the
Seventh Circuit reversed the District Court’s order. The Seventh Circuit found that there was nothing new
in Murray’s complaint that could allow an escape from the bar of collateral estoppel. The Seventh Circuit
noted that because the case involved class action litigation, the specific tactics employed by Plaintiff’s
counsel included something close to settlement extortion. The Seventh Circuit reasoned that Defendant,
wanting to minimize the sum of the damages it pays the class and the fees it pays to class counsel, was
willing to trade small damages for high attorneys’ fees and thus faced great pressure to settle even if the
merits of the case were slight. The Seventh Circuit further determined that a letter from Murray’s co-
counsel to Defendant illustrated that the pressure on Defendant to settle on terms advantageous to its
opponent would mount if class counsel’s ambitious program of discovery was allowed to continue. The
Seventh Circuit opined that the letter reminded Defendant that discovery was proceeding and would
involve Plaintiff’s counsel delving into the full extent of Defendants’ alleged wrongdoing in order to justify
not only equitable relief but also punitive damages, which were potentially very large given the size of the
class. The Seventh Circuit determined that Murray’s suit was duplicative of Plaintiff’s suit, and if the refusal
to enjoin Murray’s suit was permitted, there was nothing standing in the way of Plaintiff’s counsel filing
carbon-copy class actions against Defendant in other states as well. The Seventh Circuit found that the
harm caused to Defendant was irreparable and its remedy at law against settlement extortion non-existent
because the order rejecting the defense of collateral estoppel and letting discovery proceed was an
interlocutory order. The Seventh Circuit further opined that Defendant’s action under the All Writs Act was
its only means of avoiding being drowned in class-wide discovery. The Seventh Circuit thus held that
Defendant was entitled to an injunction, wherein Defendant sought to enjoin all members of the class that
was decertified.

(liii) Impact Of Statistics In Class Action Litigation

Stagi, et al. v. National Railroad Passenger Corp., 2010 U.S. App. LEXIS 17261 (3d Cir. Aug. 16,
2010). Plaintiffs brought a class action alleging that Amtrak’s policy requiring all union employees to have
one year of service in their current position before they could be considered for promotion had a disparate
impact on female employees in violation of Title VII and the equal protection component of the due process
clause of the Fifth Amendment. The named Plaintiffs had been employed in both union and management
ranks during their careers. They were laid-off in 2002 as a result of a corporate-wide restructuring. In the
year following their lay-offs, they applied for management vacancies, some of which they had previously
held or supervised, but they were blocked by the “one-year rule” from being considered for those positions.
Id. at *4. Amtrak moved for summary judgment, which the District Court granted, finding that Plaintiffs had
failed to make a prima facie case. On appeal, the Third Circuit reversed and remanded the case. In order
to establish a prima facie case of disparate impact in a Title VII case, the Third Circuit indicated that
Plaintiffs must identify a specific employment policy or practice of the employer, and offer evidence –
typically statistical evidence – of a kind and degree sufficient to show that the practice in question has
caused exclusion of applicants for jobs or promotions because of their membership in a protected group.
With respect to meeting the burden with respect to the third element, Plaintiffs have to demonstrate that the
statistical impact is sufficiently large that it is highly unlikely to have occurred at random. The Third Circuit
explained that there are multiple tests for statistical significance, as well as two related concepts associated
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with statistical significance: measures of probability levels (also called p-values), and standard deviation.
The p-values are the probability that the observed disparity is the result of chance. For example, a 0.05 p-
level means that one would expect to see the observed disparity occur by chance only one time in twenty
cases; put another way, there is only a five percent chance that the disparity is random. A standard
deviation is a unit of measurement that allows statisticians to measure all types of disparities in common
terms. The greater the number of standard deviations from the mean, the greater the likelihood that the
observed result is not due to chance. The Supreme Court has held that for large samples, if the expected
value and the observed number is greater than 2 or 3 standard deviations, then randomness is an unlikely
explanation. In addition to using formal measures of statistical significance, some courts rely upon the 80
percent rule from the EEOC’s Uniform Guidelines on Employee Selection Procedures to assess whether
Plaintiffs have established a prima facie disparate impact case. The bottom line was that Plaintiffs’ expert
found a standard deviation of 3.855, with a p-value of less than 0.001 – results very unlikely to have
occurred by chance. Defendant’s experts, on the other hand, concluded after a lengthy analysis that 6.2
fewer women were promoted than would have been if there was a perfect gender parity across 600 job fills.
The District Court noted that six fewer promotions across 600 plus jobs was not statistically significant as a
practical matter, and did not support an inference of discrimination. On appeal, the Third Circuit found that
there was a genuine issue of material fact as to whether the one-year rule caused a disparate impact on
female employees. There was no question that Plaintiffs’ experts’ results, if the product of a relevant and
otherwise compelling statistical analysis, were statistically significant above the required threshold. The
Third Circuit framed the issue as whether the District Court was correct in disregarding the analysis
because of perceived faults in aggregating candidate pools. The Third Circuit found that the decision to
aggregate the pools, although not obviously correct, was also not obviously incorrect, and so there
remained a genuine issue of material fact whether the one-year rule caused a disparate impact on
Amtrak’s female employees. Next, the Third Circuit noted that Plaintiffs’ second expert submitted an
affidavit arguing that stratification was inappropriate. In particular, stratification was inappropriate because
the one-year rule at least partially affected how long men and women had to remain in the feeder job
before being eligible for promotion. The Third Circuit reasoned that there may be good reasons to
aggregate data in a case such as this, including reasons that have nothing to do with simply picking and
choosing the model which would generate the most favorable results for Plaintiffs’ case. The Third Circuit
concluded although it was a close call, there was a genuine issue of material fact as to whether the one-
year rule had a disparate impact on female employees.

(liv) Stays Of Class Action Litigation

Gong-Chun, et al. v. Aetna, Inc., 2010 U.S. Dist. LEXIS 56938 (E.D. Cal. May 15, 2010). Plaintiff
brought a class action contending that Defendant did not allow workers meal breaks or reimburse them for
missed meal periods as required by California Labor Code §§ 226.7 and 512. Prior to formal discovery,
Defendant filed a motion to stay all further proceedings pending the outcome of the California Supreme
Court’s review of Brinker Restaurant Corp. v. Superior Court, 165 Cal. App. 4th 25 (Cal. App. 4th Dist.
2008), arguing that a future ruling in Brinker would establish the standard of liability for employers in meal
break claims and thus, would have a dispositive effect on this case. The Court agreed, and stayed the
proceedings and postponed the discovery awaiting the outcome of Brinker. The Court observed that one
of the fundamental issues in this case was whether Defendant, as an employer, was required to ensure its
employees take their meal breaks, or whether it merely needed to offer breaks to its employees. The
California Supreme Court is expected to address this issue in Brinker. The Court noted that under Landis
v. North America Co., 299 U.S. 248, 254-55 (1936), when granting or refusing to grant a stay, it must weigh
competing interests, including: (i) the possible damage which may result from the granting of a stay; (ii) the
hardship or inequity which a party may suffer in being required to go forward; and (iii) the orderly course of
justice measured in terms of simplifying or complicating of issues, proof, and questions of law which could
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be expected to result from a stay. Regarding the first factor, Plaintiff asserted that a stay would result in
indefinite delay and would likely deplete the number of witnesses Plaintiff’s counsel could interview, and
over time, the witnesses may move and discard potentially relevant documents. The Court found that there
was no risk that evidence would be lost due to delay, because staying this case until the Brinker’s outcome
would not constitute an indefinite stay. Second, the Court observed that Plaintiff had the names and
contact information of putative class members and Plaintiff could conduct interviews with those potential
class members. Third, the Court stated that Plaintiff already had some relevant discovery because
Defendant furnished him its policy and procedures, a sample of class member timekeeping and payroll
data, and contact information of all putative class members. Regarding the second Landis factor,
Defendant contended that it would suffer hardship if forced to proceed to discovery without the benefit of
Brinker. The Court agreed, and found that with the standard of liability in question, Plaintiff could not tailor
his discovery requests and the parties would be left to guess as to what should be sought and provided.
The Court also found that as Plaintiff’s claim that Defendant failed to pay his wages timely upon termination
of his employment overlapped with his meal break claim, proceeding with the litigation on his late-pay claim
would cause hardship to Defendant and lead to duplicative discovery. Finally, regarding the third Landis
factor, Plaintiff argued that Brinker would not be dispositive of his case and was not even certain to be
relevant, i.e., the evidence procured through discovery might show that Defendant had systematic policies
that prevented meal breaks from being available. The Court disagreed and found that Brinker would clarify
an employer’s duty to provide meal breaks pursuant to the California Labor Code and would likely impact
not only the course of discovery in this matter, but also issues related to class certification. Thus, the Court
concluded that Landis factors weighed in favor of staying the proceedings.

In Re Apple And AT&T Mobility Antitrust Litigation, Case No. 07-CV-5152 (N.D. Cal. Sept. 15, 2010).
Plaintiffs bought a nationwide class action against Apple Inc. and AT&T Mobility, LLC (“AT&T”) alleging
monopolization in violation of § 2 of the Sherman Act. Specifically, Plaintiffs alleged that: (i) Apple and
ATTM secretly agreed to technologically restrict voice and data service for iPhones in the aftermarket to
force customers to continue their services for five years (three years more than the two-year contract that
the consumers agreed to); and (ii) Apple monopolized the aftermarket for third-party software applications
for the iPhone, causing the iPhone to become unusable if it detected that a customer had unlocked their
phones. After consolidation of the actions, the District Court granted in part and denied in part Apple’s
motion to dismiss the consolidated complaint. The District Court then granted Apple’s motion for summary
judgment on some of Plaintiffs’ causes of action and granted in part Plaintiffs’ motion for class certification
on the remaining claims. Defendants, consequently, filed a motion to stay the proceedings while
Defendants’ petition for permission to appeal the class certification order pursuant to Fed. R. Civ. P. 23(f)
was pending in the Ninth Circuit. In determining whether to stay the proceedings, the Court applied the
“sliding scale” analysis and “serious questions” tests of Golden Gate Restaurant v. San Francisco, 512
F.3d 1112 (9th Cir. 2008). Under the Golden Gate analysis, to prevail on a motion to stay pending an
interlocutory appeal, Defendants must show that serious legal questions are raised in the appeal, and the
balance of hardships tips sharply in its favor. Regarding the first factor, the Court held that Defendants’
Rule 23(f) petition raised significant legal questions as to the proper interpretation of Newcal Industries, Inc.
v. IKON Office Solution, 513 F.3d 1038 (9th Cir. 2008). In a previous order regarding Apple’s motion to
dismiss, the Court allowed Plaintiffs’ aftermarket claims under Newcal. In that order, the Court noted that
Plaintiffs alleged that “unknown to consumers, the companies had agreed to technologically restrict voice
and data service in the aftermarket for continued voice and data services, i.e., after the initial two-year
service period expired.” Id. at 5. Moreover, in a later ruling on Plaintiffs’ motion for class certification, the
Court held that Newcal “did not require that an inquiry into whether consumers ‘knowingly’ entered into de
facto commitments to be monopolized must be determined on an individual basis rather than a class-wide
basis.” Id. Based on these two prior orders, Defendants’ Rule 23(f) petition asked the Ninth Circuit to
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decide Newcal’s effect on Plaintiffs’ burden to show that certain types of aftermarket monopolization claims
were appropriate for class action treatment. Having recognized that Newcal’s implications for the type of
class action claim at issue might be a case of the first impression, the Court held that Defendants had
made a sufficient showing that their Rule 23(f) petition raised significant legal issues. Regarding the
second factor, the Court found that the balance of hardships tipped sharply in Defendants’ favor because
the stay of dissemination of class notice to millions of consumers for a short time would: (i) delay the
expenditure of the significant costs associated with the dissemination of notice; and (ii) avoid the possibility
of the class receiving two conflicting notices. Accordingly, the Court granted Defendants’ motion to stay
proceedings pending Defendants’ appeal.

Lovell, et al. v. United Airlines, Inc., 2010 U.S. Dist. LEXIS 76234 (D. Haw. July 26, 2010). Plaintiffs
Maria Lovell and Kimberly Sullivan, disabled part-time employees, filed a class action in the state court
alleging that Defendants instituted a policy and practice requiring all part-time employees to work at least
thirty hours and five days per week in violation of Hawaii Revised Statutes § 378-2 (“HRS”) and the
express public policy of the State of Hawaii. Defendants then removed the case. Lovell was a charging
party in another action filed by the EEOC against Defendants in Seattle under the Americans With
Disabilities Act (“ADA”), alleging failure to provide reasonable accommodations for employees who could
not work a minimum of thirty hours and five days per week (the “Seattle action”). Defendants filed a motion
to stay the proceedings pending the resolution of the Seattle action. The Magistrate Judge granted the
motion and the Court affirmed the order. The Court applied the “first-to-file” rule, which required a showing
of chronology, the similarity of the parties in the actions at issue, and the similarity of the issues
themselves. Id. at *9. The Court agreed with the Magistrate Judge’s finding that the chronology of the two
actions clearly favored application of the first-to-file rule because the Seattle action was filed almost two-
and-a-half years prior to present action. The Court also agreed with the Magistrate Judge’s finding that
there was sufficient similarity between the parties in the present case and the parties in the Seattle action
to warrant application of the first-to-file rule. The Court held that even if Plaintiffs were not named parties in
the Seattle action, the EEOC filed a civil action based upon their charges as similarly-situated employees,
and, therefore, were prevented from pursuing individual lawsuits. Plaintiffs argued that in the Seattle
action, the EEOC was only interested in injunctive and declaratory relief, thereby not precluding Plaintiffs’
lawsuit against Defendants. The Court rejected this argument because the EEOC, in addition to injunctive
and declaratory relief, sought compensatory and victim-specific relief in order to make whole the charging
parties and similarly-situated individuals. Plaintiffs also asserted that the EEOC was hostile to individual
employees’ claims and was not vigorously representing the interests of the employees, as evidenced by
the lack of individual employees’ participation in settlement negotiations. The Court was unpersuaded and
reasoned that the EEOC was authorized to proceed in a unified action and to obtain the most satisfactory
overall relief, thereby permitting the EEOC to discuss settlement with Defendants independently. The
Court also rejected Plaintiffs’ argument that they were not Plaintiffs in the Seattle action because they filed
a voluntary notice of dismissal after Defendants moved for a stay in the present action. The Court noted
that Plaintiffs were permitted to intervene in the Seattle action, filed a complaint in intervention, and
participated for almost two years in the EEOC’s lawsuit. Additionally, the Court found the parties in the
present action, as compared to the Seattle action, were not sufficiently differentiated to warrant
disregarding the first-to-file rule, because there existed only a narrow class of persons who were part of the
proposed class in the present action and who were not covered by the Seattle action. The Court also
noted that 17 to 23 of the 28 putative class members might have claims at issue in the Seattle action.
Therefore, the Court found that there was sufficient identity of the parties to warrant application of the first-
to-file rule. The Court also observed that Plaintiffs would have had the opportunity to participate in
discovery if they had not voluntarily withdrawn from the Seattle action. The Court found that the similarity
of the issues in the present action, based on the Hawaiian statutes, and the Seattle action, based on ADA,
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favored application of the first-to-file rule. The Court noted that the Hawaiian case law recognized the
similarity between the ADA and Hawaiian disability discrimination laws, and the Hawaii Supreme Court, in
French v. Hawaii Pizza Hut, Inc., 99 P.3d 1046, 1051 (2004), expressly adopted the ADA elements of a
prima facie case as the elements of a prima facie case under the HRS. French cited several federal ADA
cases and one Hawaiian case applying an ADA analysis to an HRS claim, all holding that the determination
of whether there was a substantial limitation on a major life activity must be made on a case-by-case basis.
Thus, the Court found that French demonstrated a blurring of lines between Hawaiian law and the ADA,
such that a claim under the Hawaii discrimination law did not raise issues sufficiently distinct from an ADA
claim so to prevent application of the first-to-file rule. The Court was similarly unpersuaded by Plaintiffs’
reliance on Cedars-Sinai Medical Center v. Shalala, 125 F.3d 765 (9th Cir. 1997), which permitted two
closely parallel actions – one a false claims act case against a hospital for false billing, and other filed
against the hospital for a declaration that certain claims were legitimate – to proceed. The Court noted that
the two cases in Cedars-Sinai required resolution of different legal issues, wherein the present action and
the Seattle action involved the same allegedly discriminatory policy of Defendants. Further, the Court
found that the Seattle action might have preclusive effects in the present action because both addressed
very similar issues. Finally, Plaintiffs argued that the Magistrate Judge overlooked the significance of the
remedies available in the present case, that were unavailable in the Seattle action, because, in Hawaii,
there are no limitations on general and punitive damages and Plaintiffs could recover punitive damages on
proof of gross negligence. However, the Court concluded that Plaintiffs would still have the opportunity to
pursue the unique aspect of their Hawaiian law claims after resolution of the Seattle action because
Defendants, at present, were only seeking a stay of the action and not dismissal.

Philip Morris USA Inc. v. Scott, et al., 131 S. Ct. 1 (2010). After the Louisiana Court of Appeal affirmed
an award of $263.5 million to Plaintiffs in a class action against several tobacco companies, Defendants
filed a petition for a stay of judgment with the U.S. Supreme Court. Per 28 U.S.C. § 2101(f), Justice Scalia
issued an order granting the motion. Defendants – which included Brown & Williamson Tobacco Corp.,
Lorillard Tobacco Co., Philip Morris USA, Inc., and Tobacco Institute, Inc. – were ordered to pay $241
million in damages, $29 million in interest, and $11 million for the administrative costs related to
establishment of a smoking cessation program authorized in Scott, et al. v. American Tobacco Co., 2010
La. App. LEXIS 569 (La. App. 4th Cir. April 23, 2010). The Louisiana Court of Appeal indicated that class
members who wished to obtain individual damages, rather than mere access to the smoking-cessation
program, would have to show that they had relied on Defendants’ fraudulent conduct; however, the it held
that the element of reliance did not have to be proved to the extent that the class sought payment into the
fund, because the class as a whole had relied on the Defendants’ distortion of facts in the marketing of
cigarettes. Defendants argued that the elimination of the need for the class members to prove
individualized injury violated Defendants’ due process right to present every available defense, but the
Louisiana Court of Appeal rejected Defendants’ due process challenge to the trial court’s imposition of the
award. In ruling on Defendants’ petition for a stay, Justice Scalia held that the case met the criteria for a
stay, as it was likely the Supreme Court would grant certiorari, there was a “significant possibility” of
reversal, and there was the likelihood of irreparable harm without the stay. Id. at 2. Justice Scalia also
held that the case raised significant due process concerns because, under the Louisiana ruling, the
individual Plaintiffs were not required to establish that they were harmed by Defendants’ actions, thereby
violating Defendants’ due process right to present every available defense. Furthermore, he found it
“significantly possible” that the decision would be overturned. The justification for that finding was his
suggestion that the case “implicates constitutional constraints on the allowable alteration of normal process
in class actions.” Id. at 3. Justice Scalia observed that “[t]he extent to which class treatment may
constitutionally reduce the normal requirements of due process is an important question. National concern
over abuse of the class action device induced Congress to permit removal of most major class actions to
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federal court, where they will be subject to the significant limitations of the Federal Rules. Federal removal
jurisdiction has not been accorded, however, over many class actions in which more than two-thirds of the
Plaintiff class are citizens of the forum State. Because the class here was drawn to include only residents
of Louisiana, this suit typifies the sort of major class action that often will not be removable, and in which
the constraints of the Due Process Clause will be the only federal protection.” Id. at 5. Judge Scalia noted,
however, that this was not enough to obtain a stay, as it was also necessary to balance the potential
convenience or inconvenience that each side might face from the grant or denial of a stay. Ultimately, he
found that the balance of conveniences weighed in Defendants’ favor, as the Louisiana decision obliged
them to start paying into the smoking-cessation fund and immediately pay $11.5 million in administrative
expenses to set up the fund. Because those funds might not be recoverable before the Supreme Court
decides what to do with the case, Defendants’ resulting loss could be irreparable. In contrast, Justice
Scalia determined that the class of smokers would not suffer permanent harm in the meantime, because
there are other smoking-cessation programs readily available to them. As a result, Justice Scalia’s order
stayed the judgment until the U.S. Supreme Court can act on the tobacco companies’ petition for a writ of
certiorari.

(lv) Multi-Party Litigation Over Workplace Torts

Asher, et al. v. Unarco Material Handling, Inc., et al., 596 F.3d 313 (6th Cir. 2010). Plaintiffs, a group of
current and former employees at Wal-Mart, brought a multi-party action against Defendants, alleging
injuries caused by exposure to carbon monoxide gas due to the work performed by Defendants in the
enclosed freezer section. One year after filing the original suit, Plaintiffs added 33 new Plaintiffs. The
Defendants moved for summary judgment on the claims of the newly added Plaintiffs based on expiration
of the statute of limitations, and the District Court granted the motion. Upon appeal, the Sixth Circuit
affirmed the judgment. The District Court found that the amended complaint did not relate back to the
original complaint under Rule 15. Citing In Re Kent Holland Die Casting & Plating, Inc., 928 F.2d 1448,
1449 (6th Cir. 1991), the District Court reasoned that an amendment which adds a new party creates a
new cause of action, and there is no relation back to the original filing for purposes of limitations. The
District Court stated that although lower courts have extended the relation-back provisions of Rule
15(c)(1)(C) to amendments changing identities of Plaintiffs, the type of changes permitted were limited to
corrections of misnomers or misdescriptions. Here, Plaintiffs neither sought to correct a misnomer or
misdescription, nor did they attempt to change the capacity in which they sued; instead, they attempted to
circumvent the statute of limitations, adding new parties and new claims. Further, the Sixth Circuit
reasoned that Plaintiffs offered no authority or persuasive justification for allowing them to ride piggy-back
on the claims of original Plaintiffs. The Sixth Circuit rejected Plaintiffs’ argument that Defendants had
notice of their claims because they were aware of the original Plaintiffs’ timely claims, stating that accepting
this position would undermine applicable statutes of limitations, make a mockery of the promise of repose,
and create undue prejudice for Defendants. Finally, the Sixth Circuit addressed Plaintiffs’ argument that
even if the amended complaint did not relate back, the discovery rule tolled the limitations period because
they did not discover the permanent nature and cause of their injuries until 2007. The Sixth Circuit held
that Kentucky law was clear that Plaintiffs may invoke the discovery rule only if their injuries were latent,
and because Plaintiffs conceded that their injuries manifested immediately after the exposure, this
argument had no merit. Accordingly, the Sixth Circuit affirmed the grant of summary judgment in favor of
Defendants on newly added Plaintiffs’ claims.

Sheridan, et al. v. NGK Metals Corp., 609 F.3d 239 (3d Cir. 2010). In two class actions against multiple
Defendants, Plaintiffs alleged negligence in connection with beryllium exposure, and sought a medical
monitoring trust fund based on their increased risk of developing chronic beryllium disease (“CBD”). In the
first action, the “Anthony action,” the District Court granted Defendants’ joint motion for summary judgment;
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and in the second action, the “Zimmerman action,” the District Court issued final orders in favor of the
Defendants. The District Court observed that although some studies suggested there may be a
relationship between beryllium exposure and the likelihood of developing CBD, exposure itself was
insufficient, as only persons with a particular genetic marker could experience beryllium sensitization. On
appeal, the Third Circuit affirmed the District Court’s findings. The Third Circuit remarked that the principal
questions in the appeals were whether Plaintiffs could sustain their medical monitoring claims under the
Pennsylvania law. The Third Circuit noted that, although the Pennsylvania Supreme Court had not
considered a medical monitoring claim for exposure to beryllium, a Pennsylvania Superior Court had
addressed this issue in Pohl v. NGK Metals Corp., 2007 P. Super. 306 (Pa. Super. Ct. 2007). The Third
Circuit noted that the facts in Pohl were similar, as there Plaintiffs had brought a negligence allegation and
sought a medical monitoring trust fund on behalf of all residents who were at risk for exposure to beryllium.
Pohl denied class certification and granted summary judgment to Defendants. Pohl concluded that the
record provided no support that Plaintiffs faced a significantly increased risk of contracting CBD. In this
case, the Anthony Plaintiffs contended that the District Court prematurely granted Defendants’ motion
because they had not yet had the opportunity to present data on exposure levels. Plaintiffs contended that
their expert engaged in a quantitative risk analysis to consider the relationship between beryllium exposure
and CBD, and contradicted the opinion of Defendants’ expert’s that only a small portion of an exposed
population was at risk of contracting CBD as a result of genetic predisposition. The Third Circuit found that
these statements did not add to the evidence presented in Pohl, and therefore, did not create a material
issue of fact regarding Plaintiffs’ risks. The Third Circuit found that the District Court’s grant of summary
judgment was not premature, because the District Court granted Plaintiffs’ request for extensive discovery.
Regardless of the data that Plaintiffs may have produced, the Third Circuit concluded that Plaintiffs could
not prevail because under Pohl, the threshold increase in risk to establish a medical monitoring claim
remained at sensitization, a point along the exposure to disease continuum that Plaintiffs had not reached.
The Zimmerman Plaintiffs also argued that Pohl was not controlling. They cited Foust v. Southeast
Pennsylvania Transportation Authority, 756 A.2d 112 (Pa. Commw. Ct. 2000), a Pennsylvania
Commonwealth Court decision, which affirmed the certification of Plaintiffs’ class, holding that proof of a
significantly increased risk of contracting a serious latent disease would not necessarily require an
individual inquiry into each Plaintiff’s particular characteristics. The Third Circuit determined that as recited
in Pohl, only a small sub-set of an exposed population was at risk of developing CBD, and thus the issue
presented in this case was distinguishable from Foust, which indicated that all persons were at risk of
developing disease from exposure alone. Accordingly, the Third Circuit concluded that the Zimmerman
Plaintiffs failed to present sufficient evidence of a significantly increased risk of contracting CBD.

(lvi) Class Actions Over Pay Systems

Goodman, et al. v. Merrill Lynch & Co., 716 F. Supp. 2d 253 (S.D.N.Y. 2010). Plaintiff, a financial
advisor (“FA”), brought a class action against her employer alleging gender discrimination in violation of
Title VII of the Civil Rights Act and other federal law. Specifically, Plaintiff alleged that Defendants’ Advisor
Transition Program (“ATP”) was intentionally designed to implement retention bonuses based on
production that had a disparate impact on, and intentionally discriminated against, women. Plaintiff
identified a long history of systematic discrimination against women by Defendants, which steered business
opportunities and resources away from female FAs. The retention awards were based on FA’s annualized
production for a specified time. Defendants sought judgment on the pleadings for Plaintiff’s claims relating
to ATP, asserting that the ATP was a production-based payment program of the type expressly sanctioned
by § 703(h) of Title VII. Section 703(h) expressly protects an employer’s bona fide merit, seniority, and
production-based compensation system, even where the system has a discriminatory impact. The Court
opined that a merit, seniority, or production-based compensation system was bona fide if it applied equally
to all employees. Even if the compensation system perpetuated the effect of other acts of discrimination
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that clearly violated Title VII, as long as the compensation system itself was adopted without discriminatory
intent, it was immunized under § 703(h). The Court observed that the ATP qualified as a bona fide
production-based compensation system for purposes of § 703(h). Pursuant to a gender-neutral formula,
Defendants awarded retention bonuses to high-performing FAs measured solely upon each FA’s
annualized production credits. The Court found that although other discrimination by Defendants regarding
account distributions and partnership formations may have affected Plaintiff’s overall production credits, the
ATP itself remained a protectable production-based compensation system under § 703(h). The Court
further observed that, while Plaintiff alleged that Defendants adopted the ATP in order to under-
compensate and otherwise discriminate against female FAs, mere conclusory statements of the elements
of a cause of action did not satisfy the plausibility standard under Rule 12(c). The Court found it significant
that Plaintiff did offer detailed factual allegations of pervasive past and on-going intentional discrimination
by Defendants. Plaintiff alleged that Defendants had knowledge of this past discrimination when adopting
the ATP; however, the Court concluded that knowledge of past and even present discrimination alone did
not prove that Defendants adopted the ATP with discriminatory intent. Rather, the clear inference from the
complaint was that Defendants established the ATP in an effort to retain the FAs. Accordingly, the Court
granted Defendants’ motion and dismissed Plaintiff’s claims challenging the ATP with leave to amend.

(lvii) Class Actions Over Allegations Of Hostile Environment Workplaces

Armstrong, et al. v. Whirlpool Corp., 2010 U.S. Dist. LEXIS 93069 (M.D. Tenn. Aug. 16, 2010).
Plaintiffs, a group of current and former African-American employees, brought a class action alleging that
they were subjected to a racially hostile work environment in violation of Title VII of the Civil Rights Act.
Plaintiffs alleged that they were subjected to constant racist graffiti, continual racist comments and abuse
by co-workers, and assorted racial slurs. The District Court granted Defendant’s seven summary judgment
motions, and dismissed the claims of Plaintiffs. On appeals by five named Plaintiffs, the Sixth Circuit
affirmed the dismissal of the claims of two named Plaintiffs, but reversed the District Court’s ruling as to the
claims of the remaining three named Plaintiffs. On remand, Defendant filed a motion for summary
judgment regarding the claims of the three remaining named Plaintiffs, which the District Court denied.
The District Court noted that the issue to be resolved was relatively narrow – whether Defendant knew or
should have known of the racist graffiti, the co-workers’ conduct, and the assorted racial slurs that
pervaded the facility, and whether Defendant, in light of this knowledge, implemented prompt and
appropriate corrective action. The District Court held that a jury could reasonably find that Defendant knew
of the racist graffiti, but failed to take prompt and corrective action. The District Court noted that the
Plaintiffs testified that racist graffiti at the facility was constant for about 20 years, and Defendant became
aggressive in combating the problem only after the lawsuit was filed. Defendant argued that it maintained
a plant rule prohibiting the defacement of company property and that the record showed that it regularly
painted over graffiti, both periodically and in response to specific reports. The District Court found that that
there was no question that Defendant knew about the graffiti and responded to it. The District Court further
held, however, that a reasonable jury could find that the response was not sufficiently prompt and
corrective, as Defendant made no efforts to remediate the underlying problem, but instead passively waited
for complaints, occasionally checked for damage to the bathrooms, and only then fixed the damage. The
District Court also held that a reasonable jury could find that Defendant should have known of the co-
workers’ racist conduct and that Defendant made no substantive response to such conduct. The Court
found that there was no dispute that at least two supervisors heard the “N-word” multiple times. Id. at *28.
Moreover, as all Plaintiffs testified that they discussed the co-workers’ language on specific occasions with
either a supervisor or a union leader, the District Court noted that a reasonable jury could find that
Defendant at least should have known of the racist conduct at the facility. The District Court also found
that Defendant made no substantive response to the alleged racial harassment. The District Court further
observed that in Hawkins v. Anheuser-Busch, Inc., 517 F.3d 321 (6th Cir. 2008), the Sixth Circuit held that
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an employer’s responsibility to prevent future harassment is heightened where it is dealing with a known
serial harasser and is on clear notice that the same employee has engaged in inappropriate behavior in the
past. The District Court found that despite this heightened responsibility, there was no indication that
Defendant took any effective steps to reduce the negative impact on the facility. Accordingly, the District
Court held that a reasonable jury could find that Defendant’s response to complaints demonstrated an
attitude of permissiveness and was not reasonably calculated to end the pattern of harassment, and, as
such, that Defendant was liable for the hostile environment. Finally, noting the Sixth Circuit’s finding that
Plaintiffs had sufficiently shown that Defendant’s facility was a hotbed of racial animus, the District Court
held that there was no question that Defendant was aware of the most severe racial incidents and that a
reasonable jury could find that management should have known of the general prevalence of racial
animosity at Defendant’s facility. The District Court further held that a reasonable jury could find that
Defendant’s anti-harassment policies were insufficient to end the harassment, and Defendant failed to take
prompt and corrective action to end the pervasive environment of racial hostility. Accordingly, because a
reasonable jury could find that Defendant knew or should have known about all three conditions and that
Defendant’s response was not prompt or corrective, the District Court denied Defendant’s motion for
summary judgment.

Armstrong, et al. v. Whirlpool Corp., 2010 U.S. Dist. LEXIS 127614 (M.D. Tenn. Dec. 2, 2010).
Plaintiffs, a group of African-American employees, filed a class action under Title VII of the Civil Rights Act
alleging hostile work environment. Specifically, Plaintiffs alleged that they were subject to harsher jobs,
more discipline, and stricter supervision than their Caucasian co-workers. The Court had earlier granted
Defendant’s motion for summary judgment and dismissed the case for Plaintiffs’ failure to sufficiently
establish a hostile work environment claim. On appeal, the case was remanded on the basis that that
there was a genuine issue of fact as to whether the work environment was racially hostile and whether
Plaintiffs were aware of the harassing conduct. After remand, Defendant filed a motion to strike, alleging
that Plaintiffs’ fourth amended complaint, which alleged racially harassing conduct, including disparate
treatment and retaliation, should be stricken because Plaintiffs asserted only a hostile work environment
claim and did not assert independent disparate treatment claims or valid retaliation claims. The Court
denied Defendant’s motion to strike. The Court noted that Defendant did not suggest that the allegations of
preferential treatment of Caucasian employees had “no possible relation” to Plaintiffs’ hostile work
environment claim. Id. at *3. The Court noted that “on the one hand, the evidentiary rules regarding
relevancy and the totality of the circumstances test suggested that the jury is entitled to hear a broad swath
of evidence in order to gain a full and complete understanding of Plaintiffs’ claim;” however, the Court also
noted that “a hostile work environment claim was distinct from a disparate treatment claim, and, when
considering the evidence used to establish a hostile work environment claim, there should be some direct
‘tether’ between the evidence offered to prove the claim and workplace harassment.” Id. at *14-15. The
Court concluded that it would be inappropriate to allow the trial of this matter to become bogged down in
detailed testimony regarding the criteria for promotions and demotions and how the “racial hierarchy”
developed. Id. at *15. Thus, the Court held that the parties could file a motion in limine with any guiding
authority of the Sixth Circuit addressing the issue that if Plaintiffs were not aware of the harassing conduct,
they would not rely on that conduct to build the claim of a hostile work environment. Accordingly, the Court
denied Defendant’s motion to strike.

(lviii) Use Of Monitors In Class Actions

United States v. City Of New York, 2010 U.S. Dist. LEXIS 52092 (E.D.N.Y. May 26, 2010). In this
action, the Court appointed a Special Master to monitor the implementation of its earlier decisions. The
Court had held that the City of New York’s procedures for screening and selecting applicants for firefighter
positions violated Title VII and other federal and state laws. Accordingly, the Court entered an order
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outlining the initial steps that the parties would take during the remedial phase of the litigation to bring the
City into compliance with the law. The Court ordered the City to develop a new, non-discriminatory
procedure for selecting entry-level firefighters. The Court anticipated that it would conduct a hearing to
consider the validity of the City’s current examination process. The Court then would consider whether the
new procedure served the City’s legitimate needs as adequately as the examination and if so, the Court
would order steps to implement the procedure. The Court observed that there were two obstacles in the
implementation of compliance relief – first, the City’s chronic failure to fulfill its Court-ordered obligations in
a timely manner, and second, the complexity of the exam-construction process. The Court stated that it
was “thoroughly unconvinced by the City’s justifications for the delay.” Id. at *6. Furthermore, the Court
determined that it was “prepared to issue whatever orders are necessary to cut through any red tape …”
Id. at *6-7. In this regard, the Court stated that the top priority in the remedial phase was to develop a new,
non-discriminatory selection procedure. However, the test development process was lengthy and
complicated, and would require a comprehensive overhaul of the City’s prior practices. Unconvinced by
the City’s justification for its delay in retaining a test-development expert, the Court found that the City
would have to mobilize multiple agencies to design a new testing procedure. Further, the Court noted that
the timely exam construction was compounded by complicated procedural and substantive guidelines. The
Court did not want experts to dictate the selection procedure; thus, the Court indicated that development of
the new procedure must be overseen by someone who understands the intricacies of the design process
and is able to resolve disputes intelligently. The Court ruled that it could not permit additional hiring from
the current eligibility list unless it was satisfied that the examination complied with Title VII. Thus, the Court
directed the parties to prepare for a hearing on the validity of the exam, prior to any further hiring. Two
years after its deadline to produce documents, the City produced voluminous documents to Plaintiff just
four days before Plaintiff’s expert report on the examination was due. The Court concluded that these
obstacles were impeding the development of a new selection procedure and preventing the Court from
rendering a timely decision on interim firefighter hiring. Thus, the Court appointed a Special Master to
provide regular, vigilant, and comprehensive overview in order to police the parties throughout the remedial
phase.

(lix) FMLA Class Actions

Arrunategui, et al. v. ConocoPhillips Co., Case No. 09-CV-1008 (C.D. Cal. Jan. 26, 2010). Plaintiffs, a
group of current and former employees, who took a leave of absence during their employment with
Defendant, brought a class action alleging violation of the Family & Medical Leave Act (“FMLA”).
Specifically, Plaintiffs alleged that between February 2006 to May 2008, Defendant had an attendance
policy whereby employees were forced to choose between taking unpaid leave under the FMLA, or taking
paid short-term disability (“STD”) leave for an absence that qualifies under the FMLA. Plaintiffs filed a
motion seeking to certify a class comprised of employees working in Defendant’s seven refineries who
were affected by this policy. The District Court denied the motion. First, with respect to the numerosity
requirement of Rule 23(a), the Court held that the number of potential class members remained too
speculative, finding that Plaintiffs had not provided sufficient evidence that more than a handful of
individuals had viable claims. Second, regarding the commonality requirement, the Court found that
although Plaintiffs contended that Defendant’s policy affected employees nationwide, Plaintiffs had
provided insufficient evidence to prove that each refinery implemented the attendance control policy the
same, thus resulting in the same types of discipline for absences. For this reason, the Court found that an
independent factual inquiry would be necessary for each refinery. Third, the Court found that Plaintiffs
could not meet their burden for the typicality requirement, reasoning that the named Plaintiffs failed to
prove that their claims were typical of the entire proposed class given that some of them already had their
claims resolved, and they all worked at only one of the seven refineries that allegedly maintained the
attendance control policy that violated FMLA. Finally, given the Court’s findings that Plaintiffs failed to
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establish the elements required under Rule 23(a)(1), (2), and (3), the Court found it unnecessary to
determine if Plaintiffs were adequate class representatives or that they met their burden under Rule 23(b).
Accordingly, the Court denied Plaintiffs’ motion for class certification.

(lx) Breach Of Contract Class Actions

Avritt, et al. v. Relistar Life Insurance Co., 615 F.3d 1023 (8th Cir. 2010). Plaintiffs, a group of annuities
purchasers, brought a class action against Defendant, alleging that it engaged in misleading rate setting
practices in breach of Plaintiffs’ contracts and implied covenants and in violation of Washington’s
Consumer Protection Act (“WCPA”) and California’s Unfair Competition Law (“CUCL”). Plaintiffs moved for
class certification and the Court denied the motion, finding that the requirements of Rule 23(b) could not be
satisfied because a number of individual issues could not be resolved on a class wide basis. On appeal,
the Eighth Circuit affirmed, holding that the District Court did not abuse its discretion. The Eighth Circuit
first addressed whether certification should have been granted under Rule 23(b)(3), which requires that
“questions of law or fact common to the class members predominate over any questions affecting only
individual members.” Id. at 1029. The Eighth Circuit found that the District Court did not abuse its
discretion in denying class certification based on Plaintiffs’ breach of contract claims. The Eighth Circuit
reasoned that it would be necessary to determine whether each individual class member interpreted the
disputed contract provision as the representative Plaintiffs had, and extrinsic evidence would necessarily
have to be presented for each individual member concerning their intention when they entered the contract.
Further, the Eighth Circuit determined that the District Court would have to examine specifically what each
Plaintiff was told in connection with the sale of the annuities and each Plaintiff’s understanding of that
explanation. On this basis, the Eighth Circuit concluded that the representative Plaintiffs’ issues were not
necessarily the predominant issues of the class. The Eighth Circuit also found no abuse of discretion
concerning the denial of certification on the implied covenant claims. The Eighth Circuit reasoned that
evidence of the representations made to each purchaser and the understanding each Plaintiff attached to
the contract would be essential, and thus no common evidence could be used to resolve these claims. The
Eighth Circuit also found class certification was not appropriate for the WCPA claims because a recent
Washington Supreme Court decision – holding that WCPA actions may only be brought on behalf of
persons residing within the state – foreclosed Plaintiffs’ class claims on this basis because the class
members were all California residents. Further, the Eighth Circuit found that the District Court did not
abuse its discretion in denying certification for the CUCL claims because elements of the claim required a
showing that injured Plaintiffs relied on misrepresentations. Thus, the District Court would be required to
make an individualized inquiry as to how each class member relied. Further, the Eighth Circuit reasoned
that common evidence of misconduct would be impossible to establish on this issue. Accordingly, the
Eighth Circuit found that class certification was not justified under Rule 23(b)(3). Finally, the Eighth Circuit
addressed whether the District Court abused its discretion by denying certification under Rule 23(b)(2),
which is proper when relief sought is declaratory or injunctive and requires the class claims to be cohesive.
The Eighth Circuit concluded that the District Court did not abuse its discretion because the case was
primarily about money damages and not injunctive relief. Further, Defendant’s wrongdoing could be
evaluated without reference to the individual circumstances of each Plaintiff because the level of disclosure
and the extent of each individual’s reliance varied. Thus, there was no cohesiveness among the class
claims. Accordingly, because the claims of the class members were not susceptible to uniform resolution
and resolution of the case would require a number of individualized inquiries, the Eighth Circuit agreed with
the District Court’s determination that none of the claims were appropriate for certification.

Caudill, et al. v. Sears Transition Pay Plan, 714 F. Supp. 2d 728 (E.D. Mich. 2010). Plaintiffs, a group
of heating, ventilating, and air conditioning (“HVAC”) sales associates, brought a class action under ERISA
alleging that Defendants improperly denied them severance benefits. The class members were full-time
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HVAC sales associates with Defendant Sears, Roebuck, & Co., at the time of transition to Defendant Sears
Home Improvement Products (“SHIP”), and who applied for severance benefits under the Transition Pay
Plan (“TPP”). Plaintiffs alleged that they were transitioned from their jobs in the HVAC department of Sears
to SHIP. Under the TPP, participants could either accept transition into SHIP or receive severance
benefits, if they were eligible. HVAC sales associates were eligible for benefits unless they were offered a
comparable job, defined as one “utilizing current skills” that did not involve a decrease in annual earnings
of more than 10%, and was within reasonable commuting distance. Plaintiffs argued that the transition into
SHIP did not place them in a comparable job, and accordingly, they were entitled to severance benefits
under the TPP. Both parties moved for summary judgment and Defendants additionally filed an
emergency motion to bifurcate, a motion to dismiss, and a motion for judgment on the administrative
record. The Court granted Plaintiffs’ motion for summary judgment, and denied all of Defendants’ motions.
Plaintiffs asserted procedural challenges against Defendants’ denial of benefits, such as lack of notice and
inadequate explanation for a denial of benefits. The Court observed that ERISA required an individualized
assessment of an employee’s claims, as well as notice if a determination is made that benefits are being
denied. However, Defendants never informed the class members that it was utilizing this methodology.
The Court found Defendants’ methodology was improper because it was arbitrary and capricious, and this
supported Plaintiffs’ argument that there was a predetermined decision to deny benefits. The Court also
determined that the interpretation of the “utilizing current skills” provision in the TPP was also part of the
procedural violation of a pre-determined blanket policy of denial. Id. at 745. Under the TPP, a new
position was comparable to prior position if it utilized “current skills.” Id. at 746-47. The Court found that
the words “utilizing current skills” as used in the TPP were ambiguous and undefined. Id. The Court found
that in interpreting the Plan, the plan administrator arbitrarily focused on the selling aspect to determine
that benefits would not be awarded. The Court noted that Defendants improperly and arbitrarily read the
word “sales” into the provision. Id. at 747. Finally, as part of their procedural challenge, Plaintiffs argued
that the plan administrator improperly interpreted the “reasonable commuting distance” provision of the
TPP in such a way to ensure that Plaintiffs could never be eligible for benefits. Plaintiffs argued that this
provision was arbitrarily interpreted in such a way that Plaintiffs could never satisfy the provision; class
members asserted that they were given different answers about how many times per week they would be
required to commute to qualify. Plaintiffs asserted that Defendants’ goal was to keep Plaintiffs within the
distance requirement so that they could never exceed it and become eligible for benefits. The Court
concluded that the interpretation of the commuting provision was consistent with their blanket policy of
denial. The Court also found that Defendants wrongfully denied benefits to the class in a manner that was
procedurally defective. On the class issue on whether benefits were due to class under the terms of the
TPP, the Court ruled that the benefits were due, and ordered Defendants to provide benefits to the class
members.

Ditcharo, et al. v. United Parcel Service, Inc., 376 Fed. Appx. 432 (5th Cir. 2010). Plaintiffs, a group of
full-time employees, brought a putative class action against Defendant for breach of contract, detrimental
reliance, and relief under the Louisiana law of obligations. Plaintiffs alleged that Defendant promised full-
time, permanent, non-seasonal driver positions to them and 70 other drivers in late 2005, only to terminate
or demote them to part-time or non-driver positions after the 2005-2006 holiday season. Earlier, Plaintiffs
had filed a suit in the District Court, alleging the same facts, seeking the same relief, and seeking class
certification for the same purported group. The District Court had denied the motion, stating that Plaintiffs
failed to sufficiently plead facts to support the required elements of class certification under Rule 23. The
District Court also observed that Plaintiffs failed to plead necessary elements for federal diversity
jurisdiction, and that the complaint failed to allege, with any particularity, the facts or circumstances which
gave rise to fraud, as required by Rule 9(b). The District Court ordered Plaintiffs to amend their allegations,
but Plaintiffs moved for dismissal without prejudice, which the District Court granted. Plaintiffs
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subsequently filed suit in state court, specifically seeking damages of less than $75,000. Defendant
removed the case, and the District Court denied remand. Defendant then moved to dismiss the case or, in
the alternative, moved for a more definite statement. The District Court held that, once again, Plaintiffs
failed to adequately allege sufficient facts sufficient for class certification, and failed to state a claim under
Louisiana law. The District Court declined to allow Plaintiffs the opportunity to amend their complaint,
stating that it had given them an opportunity to amend the complaint in the earlier suit. On appeal, the Fifth
Circuit affirmed the order. Plaintiffs argued that the District Court erred in failing to grant class certification;
however, the Fifth Circuit agreed with the District Court that Plaintiffs offered no factual support for their
conclusory assertion that they were adequate representatives of the proposed class. The Fifth Circuit
remarked that, because Plaintiffs restricted the amount of damages for each class member to $75,000,
they could not adequately represent the potential interest of those class members seeking more than
$75,000 in damages. In addition, the Fifth Circuit observed that Plaintiffs had not alleged that all 70
employees were terminated at, or even near, the same time, making the calculations for each Plaintiff’s
damages an individualized issue of fact. Plaintiffs alleged that some employees were only demoted or
changed to non-driver positions, making any issue of damages based on a claim of “detrimental reliance”
even more individualized and fact specific. Id. at 438. Thus, the Fifth Circuit affirmed the District Court’s
dismissal, concluding that due to the individualized inquiries, the class action might, in practice, degenerate
into multiple lawsuits.

Elwart, et al. v. Ford Motor Co., 2010 U.S. Dist. LEXIS 133060 (E.D. Mich. Dec. 16, 2010). Plaintiffs
brought an action alleging that Defendant violated ERISA by intentionally interfering with Plaintiffs’
attainment of enhanced severance benefits under the Salaried Income Security Plan (“SISP”). When
Defendant, an automotive manufacturer, distributed its entire interest in Visteon, its wholly-owned
subsidiary, to Defendant’s shareholders, certain of Defendant’s employees were transferred to Visteon. In
turn, Visteon then passed certain facilities to Defendant and thus Defendant’s employees were transferred
back. Because Plaintiffs’ severance packages were based on the dates they transferred from Visteon back
to Defendant, instead of the dates on which Defendant initially hired them, Plaintiffs challenged the legality
of their classifications as “rehired,” rather than “reinstated.” Id. at *3. In a related case entitled Nycholas v.
Ford Motor Co., 368 Fed. Appx. 658 (6th Cir. 2010), the Sixth Circuit held that Plaintiffs, who were also
transferred to Visteon and returned to Defendant, were not employees of Defendant during their Visteon
employment and therefore classifying them as “rehires” was appropriate. Id. Defendant filed a motion to
dismiss, contending that Nycholas controlled the present case as Plaintiffs’ allegations were identical to
those in Nycholas. The Court denied Defendant’s motion. The Court found that Plaintiffs’ claims were not
barred by stare decisis. The Court noted that Nycholas did not stand for the proposition that employees,
whenever an employer classifies persons as “rehired,” rather than “reinstated,” did not have an actionable
claim under § 510 of ERISA because the Nycholas case was dismissed at the summary judgment stage,
and not on a motion to dismiss, and Plaintiffs in Nycholas offered circumstantial evidence to prove
Defendant’s intent to interfere with their pension benefits, whereas Plaintiffs here asserted direct evidence
of Defendant’s intent to interfere with severance benefits. Id. Plaintiffs produced e-mail correspondence
between high level Human Resources personnel at Defendant, which indicated that Defendant would only
provide one month pay for transferred employees and would not recognize Visteon service, as direct
evidence of Defendant’s unlawful intention to interfere with Plaintiffs’ severance benefits. Because
Nycholas involved circumstantial evidence of an illicit purpose and it did not evaluate what effect, if any,
direct evidence would have on the evaluation of a similar ERISA claim, which relied on different proofs, the
Court concluded that the present action was distinguishable. The Court further found that Plaintiffs’
allegations – that they were employees of Defendant who allegedly misclassified them as “rehires” when
they were transferred back to Defendant from Visteon that caused them to lose several months of
severance pay – demonstrated a sufficient statement of their claim to survive Defendant’s motion. The
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Court also held that Plaintiffs’ claims were not barred by res judicata because: (i) Plaintiffs were not
represented in Nycholas, and they could not be considered privies to that action; (ii) there was no
agreement between Plaintiffs to be bound by the outcome in Nycholas; (iii) stipulating to stay the
proceedings due to similarities which might affect the outcome could not be interpreted to mean an
agreement to be bound by the outcome; (iv) nothing suggested that the named Plaintiff in Nycholas
understood himself to be representative of Plaintiffs; (v) mere knowledge of the Nycholas litigation was
insufficient to suggest that the interests of Plaintiffs were adequately represented, or their interests were
protected; (vi) the SISP could not have been litigated in Nycholas because the SISP was not the same as
the pension benefit at issue in Nycholas; and (vii) there was no identical causes of action because
Nycholas was evaluated under the burden-shifting analysis of the circumstantial evidence test, and
Plaintiffs produced what they considered direct evidence. Id. at *14-15. As a result, the Court denied
Defendant’s motion to dismiss.

(lxi) Similarly-Situated Comparators In Class Action Litigation

Hawn, et al. v. Executive Jet Management, Inc., 615 F.3d 1151 (9th Cir. 2010). Plaintiffs, a group of
male pilots, filed an action against Defendant, their former employer, alleging gender discrimination in
violation of Title VII of the Civil Rights Act of 1964. Specifically, Plaintiffs alleged that their termination was
illegal because the flight attendants and other female employees, who filed complaints against Plaintiffs
leading to their termination, were engaged in similar discriminatory conduct, such as sexual banter and
crude joke telling, but were not terminated because they were female. The District Court granted summary
judgment to Defendant, concluding that Plaintiffs did not establish a prima facie case of employment
discrimination by failing to show that the female employees were similarly-situated. Upon appeal, the Ninth
Circuit affirmed. The Ninth Circuit found that the District Court erred by imposing a strict “same supervisor”
requirement, and that the same direct supervisor should not be the factor to determine whether Plaintiffs
were similarly-situated. Id. at 1157. The Ninth Circuit reasoned that the fact that Plaintiffs and the female
employees had different direct supervisors did not render them dissimilar in a material respect because the
relevant decision-maker, Defendant’s president, was aware of the allegations against Plaintiffs and the
female employees. However, the Ninth Circuit agreed with the District Court’s finding the female
employees also were not similarly-situated because Plaintiffs’ conduct resulted in a complaint, whereas the
female employees’ conduct did not. The Ninth Circuit reasoned that although the investigative report
indicated that the complaining female employees willingly participated in some of the complained of
conduct, the report also confirmed several undisputed instances of Plaintiffs engaging in sexually harassing
behavior. Further, the Ninth Circuit found that Plaintiffs’ conduct was the subject of a complaint to
Defendant, whereas the conduct of the females was not, and Plaintiffs’ reports of inappropriate conduct by
female employees were made only in the context of the independent investigation, containing no indication
that the conduct was unwelcome or harassing. Thus, the Ninth Circuit affirmed the District Court’s ruling
that Plaintiffs failed to demonstrate that the relevant female employees were similarly-situated.

Haywood, et al. v. Locke, 2010 U.S. App. LEXIS 13757 (4th Cir. July 6, 2010). Plaintiffs, a group of
current and former employees of the United States Patent and Trademark Office on Initial Patent
Examination (“OPIE”), brought a class action against the Secretary of the U.S. Department of Commerce,
alleging constitutional violations and discrimination in violation of Title VII of Civil Rights Act of 1964 and
the ADEA. Plaintiffs were temporarily promoted to lead legal instrument examiners (“LIE”), which brought
an increase in pay grade from GS-7 to GS-8. When Plaintiffs were informed that their temporary positions
would expire, and they would return to their original GS-7 pay grade, they sought accretion-of-duties
promotions to maintain the GS-8 pay grade. In response, OPIE’s Human Resources conducted an audit
and found that Plaintiffs’ positions were appropriately categorized within the GS-7 pay grade. Defendant
moved for partial summary judgment. The District Court dismissed Plaintiffs’ constitutional claims because
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Plaintiffs failed to show that they were treated differently than similarly-situated employees. Additionally,
the District Court granted Defendant’s partial motion for dismissal of the remaining claims, holding that the
Plaintiffs’ constitutional claims failed because the United States did not waive its sovereign immunity. Upon
Plaintiffs’ appeal, the Fourth Circuit affirmed the order. Plaintiffs argued that the District Court erred in
finding that the comparator’s position and job duties were substantially different from theirs, and thus, not
similarly-situated. Plaintiffs relied on Bryant v. Aiken Regional Medical Centers, Inc., 333 F.3d 536 (4th Cir.
2003), which held that Plaintiffs were not required to point to a similarly-situated comparator to succeed on
a discrimination claim. The Fourth Circuit determined that Plaintiffs based their allegations entirely on a
comparison to an employee from a non-protected class, and therefore the validity of their case depended
upon whether the comparator was actually similarly-situated, and treated differently. The Fourth Circuit
observed that Plaintiffs were required to show that they were similar in all relevant respects to their
comparator, and such a showing should include evidence that the employees “dealt with the same
supervisor, were subject to the same standards and… engaged in the same conduct without such
differentiating or mitigating circumstances that would distinguish their conduct or the employer’s treatment
of them for it.” Id. at *8. Plaintiffs identified Kevin Little, a white male, as comparator, who applied for and
received an accretion-of-duties promotion. Plaintiffs further contended that they were similarly-situated
with Little because they performed increased duties at a higher grade level over a substantial period of
time. The Fourth Circuit noted that Little was actually quite dissimilar to Plaintiffs. Little was responsible
for program management, development, and execution of automated systems, as well as coordination with
government contractors and various departments, whereas LIEs primarily processed patent applications
and reviewed the work of contractors. Additionally, Little’s position prior to his promotion was six grades
above the LIEs. The Fourth Circuit concluded the District Court properly granted summary judgment to
Defendant, as Plaintiffs failed to show a comparator who was similarly-situated and thus, failed to make out
a prima facie case of discrimination. As to Plaintiffs’ argument that the District Court erred in dismissing
their due process claims for lack of subject matter jurisdiction and allegations regarding unconstitutional
hostile work environment in violation of the Fifth Amendment rights to due process and equal protection
under law, the Fourth Circuit ruled that because Plaintiffs were suing the United States through the
Commerce Secretary, and, because the United States did not waive its sovereign immunity, the District
Court correctly found it had no subject matter jurisdiction to hear Plaintiffs’ constitutional claims.

(lxii) Use Of Mandamus In Class Actions

Grant, et al. v. Metropolitan Government Of Nashville & Davidson County, 606 F.3d 855 (6th Cir.
2010). Plaintiffs, a group of African-American employees, brought a class action asserting claims of
disparate treatment, disparate impact, and exposure to a hostile work environment. After certification of
Plaintiffs’ class claims, Defendant requested that the District Court decide Plaintiffs’ disparate impact
claims, rather than ordering a jury trial. The District Court granted Defendant’s motion, and submitted the
remaining claims to the jury, which found for Defendant. The District Court did not enter a final judgment;
instead, it dismissed the jury-tried claims with prejudice, and reserved its decision on the disparate-impact
claims. Plaintiffs then moved for a new trial pursuant to Rule 59, arguing that the jury’s verdicts were
against the clear weight of evidence, and that Defendant’s counsel had unfairly prejudiced the trial
proceedings. The District Court granted Plaintiffs’ motion for a new trial. Defendant appealed and filed a
petition for a writ of mandamus. The Sixth Circuit dismissed the appeal, but granted mandamus to the
extent of directing the District Court to rule on outstanding disparate impact claims within 90 days from
filing of its opinion, denied the remainder of the petition, and remanded the matter. The Sixth Circuit
opined that the District Court’s docket revealed no entry of judgment on claims presented to the jury,
because the post-trial order dismissing the claims addressed by the jury was not titled as an entry of
judgment, and as it reserved the disparate impact claims for the judge to decide, it was not a final and
appealable order. Defendant argued that the District Court’s order was nevertheless was an entry of
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judgment under Rule 58(c)(2)(B). The Sixth Circuit concluded that the District Court had not made an
express determination that there was no just reason for delaying entry of final judgment on jury-tried claims
(for the claim to become appealable), and also its order did not direct an entry of judgment on jury-tried
claims. The Sixth Circuit found that because the jury’s verdicts did not deal with all of Plaintiffs’ claims, and
because the District Court never entered a partial final judgment on claims resolved by the jury, there was
never a Rule 54(b) entry of judgment in this case. The Sixth Circuit thus opined that there was no entry of
judgment to trigger Rule 59(d)’s timing provisions, and Defendant’s argument that the District Court
exceeded its jurisdiction under Rule 59(d) had no merit. In its petition for a writ of mandamus, Defendant
sought to invalidate the District Court’s order granting a new trial, reinstate the jury verdicts, and order the
District Court to rule on the disparate impact claims. The Sixth Circuit disagreed with Defendant that the
District Court’s decision was substantively wrong because, although the jury found in Defendant’s favor on
all claims, it held that evidence supported Plaintiffs, and remarked that such a contention did not aid
Defendant’s case for mandamus. The Sixth Circuit had that the District Court’s decision on the weight of
the evidence was inherently factual and was not a legal question. The Sixth Circuit noted that Defendant
simply disagreed with the District Court’s evaluation but made no suggestion that the District Court applied
wrong legal standards in weighing the evidence. The Sixth Circuit therefore stated that, as Defendant’s
weight-of-the-evidence argument raised a purely factual issue, the District Court did not err. The Sixth
Circuit disagreed with Defendant that it would incur substantial expert fees on a new trial, and remarked
that, as a retrial simply required an expert’s testimony about the results of his analysis, the expert witness
fees would be far smaller. The Sixth Circuit found that Plaintiffs’ request for a retrial on fewer claims lead
to a shorter proceeding, and witnesses need not travel long distances as most of them lived nearby. The
Sixth Circuit stated that if Defendant prevailed on retrial, it could recoup some of its expenses via a bill of
costs and therefore, the uncorrectable damages factor did not support its mandamus claim. The Sixth
Circuit disagreed with Defendant that it could not contest the order granting the motion for a new trial if it
lost on retrial. The Sixth Circuit found that, because Defendant’s concerns about its inability to obtain
appellate review were without foundation, the “no other adequate means of relief” factor did not favor
mandamus. Id. at 865. Defendant contended that mandamus was appropriate because the District Court’s
decision disregarded the requirements of Rule 59. The Sixth Circuit noted that this argument was the
same as in Defendant’s direct appeal and was based on its claim that the District Court exceeded its
jurisdiction in granting a new trial. The Sixth Circuit found that because the District Court had not
disregarded Rule 59, its ruling did not demonstrate disregard of applicable rules.

(lxiii) Impact Of The Erie Doctrine In Class Actions

Shady Grove Orthopedic Associates, et al. v. Allstate Insurance Co., 130 S. Ct. 1431 (2010). Shady
Grove brought a class action against Allstate seeking statutory penalties under New York law for allegedly
refusing to pay the statutory interest on overdue automobile insurance benefits. Shady Grove filed suit on
behalf of itself and over 100 similarly-situated Plaintiffs in federal court based on diversity jurisdiction.
Allstate moved to dismiss, arguing that the District Court lacked jurisdiction because § 901(b) of the New
York Civil Practice Rules does not permit class actions to be brought for recovery of statutory penalties
under New York state law. Allstate contended that § 901(b) of the New York Civil Practice applies to
diversity suits in federal court because it is “substantive” law within the meaning of Erie Railroad Co. v.
Tompkins, 304 U.S. 64 (1938), which establishes that federal courts exercising diversity jurisdiction must
apply state substantive law and federal procedural law. The District Court granted Allstate’s motion, and
on appeal, the Second Circuit upheld the dismissal on the basis that Rule 23 did not trump § 901(b)
because the two provisions were not in conflict. On further appeal, the Supreme Court reversed and
remanded in a 5 to 4 decision. Allstate argued that § 901(b) of the New York Civil Practice Rules was not
in conflict with Rule 23 because Rule 23 determines whether a class action in federal court may be certified
while § 901(b) determines the eligibility of a type of claim for class treatment. The Supreme Court rejected
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this argument, and opined that “…the line between eligibility and certifiability is entirely artificial. Both are
preconditions for maintaining a class action.” Id. at 1438. The Supreme Court acknowledged that under
Erie Railroad Co. v. Tompkins, it is often difficult to determine whether a particular rule is substantive or
procedural, and thus whether state or federal law controls a particular question. The Supreme Court
framed the issue as whether § 901(b) of the New York Civil Practice Rules was substantive or procedural
in nature, and whether the District Court in exercising diversity jurisdiction was bound by a state law
prohibiting certain class action such as § 901(b) of the New York Civil Practice Rules. The Supreme Court
noted that the New York law appeared to address the concern that allowing class actions to proceed for
statutory damages could create situations where Defendants are forced to pay out debilitating sums of
money, far more than the original law envisioned. Nonetheless, under Erie, Rule 23 should be applied.
The Supreme Court thus concluded that it was error for the District Court to have dismissed Plaintiff’s
putative class action because “Rule 23 unambiguously authorizes any Plaintiff, in any federal civil
proceeding, to maintain a class action if the Rule’s prerequisites are met.” Id. at 1441-42.

(lxiv) The BFOQ Defense In Class Action Litigation

Breiner, et al. v. Nevada Department Of Corrections, 610 F.3d 1202 (9th Cir. 2010). Plaintiffs, a group
of male correctional officers at a prison, filed a class action against Defendants, alleging that its policy of
hiring only female correctional lieutenants at the Southern Nevada Women’s Correctional Facility, violated
Title VII’s prohibition on sex discrimination in employment. Defendants brought a motion for summary
judgment. The District Court granted the motion and upheld Defendants’ policy. The Ninth Circuit
reversed and remanded the action. Defendants first argued that because Plaintiffs did not apply for the
correctional lieutenant positions, they lacked standing. The Ninth Circuit observed that to have standing,
Plaintiffs must demonstrate a concrete and particularized injury, fairly traceable to Defendants’ policy and
likely to be redressed. The Ninth Circuit found that as one Plaintiff had previously applied for correctional
lieutenant positions, he was deterred from applying because he knew that his application would be futile;
the Ninth Circuit determined that this was sufficient to establish standing for Plaintiffs, even if they were
non-applicants. With respect to the District Court’s conclusion that Defendants’ discriminatory policy had
only a de minimis impact on Plaintiffs and did not violate Title VII, the Ninth Circuit observed that the denial
of a single promotion opportunity such as the one here was actionable under Title VII. That another
opportunity may later arise for which the applicant was eligible did not negate the injury of being denied an
earlier position on the basis of one’s sex, with the resulting loss of pay and delayed eligibility for another
promotion. The Ninth Circuit determined that at least one Plaintiff, who was denied promotion on the basis
of sex but later promoted, had not been restored to the position in which he would have been absent
discrimination. The Ninth Circuit rejected the District Court’s reliance on Robino v. Iranon, 145 F.3d 1109
(9th Cir. 1998), because in Robino the employer had restricted job responsibilities, not employment or
promotional opportunities. The Ninth Circuit found that this limited concept had no application to
Defendants’ policy and concluded that Defendants’ refusal to hire men in the correctional lieutenant
positions violated Title VII. The Ninth Circuit also analyzed the District Court’s holding that alternatively
Defendants’ policy fell within Title VII’s exception permitting sex discrimination in jobs for which sex was a
bona fide occupational qualification (“BFOQ”). Section 2000e-2(e)(1) of Title VII allows discrimination on
the basis of sex when it is reasonably necessary to the normal operation of a particular business or
enterprise. Citing International Union, United Auto Workers v. Johnson Controls, 499 U.S. 201 (1991), the
Ninth Circuit found that in the unique context of prison employment, administrators seeking to justify a
BFOQ must show a high correlation between sex and ability to perform job functions. Moreover, the
particular staffing restriction at issue must match those job functions with a high degree of specificity to be
found reasonably necessary. The Ninth Circuit analyzed the various reasons offered by Defendants in
support of their policy. Defendants asserted that male correctional lieutenants were likely to condone
sexual abuse by their male subordinates. Relying upon EEOC v. Boeing Co., 843 F.2d 1214 (9th Cir.
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1988), the Ninth Circuit observed that this theory failed because Defendants had not shown that all or
nearly all men would tolerate sexual abuse by male guards, or that it was impossible or highly impractical
to determine job fitness – here, the ability to enforce workplace rules prohibiting sexual misconduct – on an
individualized basis. With respect to Defendants’ belief that male correctional lieutenants were themselves
likely to sexually abuse female inmates, the Ninth Circuit determined that there was no evidence indicating
that any correctional lieutenant had sexual relationships with an inmate. The Ninth Circuit found that
Defendants offered neither any data about sexual abuse nor logical inferences about the opportunities for
abuse inherent in the correctional lieutenant position to support the restriction. The Ninth Circuit further
noted that the correctional agency’s lax oversight provided male correctional lieutenants the opportunity not
to take action against male correctional subordinates that sexually abused female inmates. The Ninth
Circuit also rejected Defendants’ reliance on Dothard v. Rawlinson, 433 U.S. 321 (1977), because there,
the inmates’ uncontrollable violent behavior rendered the gender restriction reasonably necessary. The
Ninth Circuit observed that here, the problem was employee behavior and the prison administrators had
multiple resources – including background checks, prompt investigation of suspected misconduct, and
severe discipline for infractions – to ensure compliance with institutional rules. Finally, the Ninth Circuit
held that Defendants were unable to show that women, by virtue of their gender, could better understand
the behavior of female inmates. Accordingly, the Ninth Circuit concluded that precluding men from serving
in supervisory positions in women’s prisons was not a substitute for effective leadership and enforcement
of workplace rules. Therefore, the Ninth Circuit held that Defendants’ policy was not reasonably necessary
to the normal operation of the correctional facility. Consequently, the Ninth Circuit reversed the District
Court’s order granting summary judgment.

(lxv) ADA Class Actions

Hampe, et al. v. Hamos, 2010 U.S. Dist. LEXIS 125858 (N.D. Ill. Nov. 22, 2010). Plaintiffs were a group
of disabled persons receiving funding from Defendant, the Illinois Department of Healthcare and Family
Services (“DHFS”), under the Medically Fragile/Technology Dependant Program. The DHFS restricted
enrollment in the Program to persons under the age of 21, after which time they were transitioned into a
different program with substantially less funding. Plaintiffs alleged that this policy violated Title II of the
ADA 42 U.S.C 12132, and the Rehabilitation Act 29 U.S.C 94, and sought to certify a class of persons
similarly-situated. The Court granted Plaintiffs’ motion for class certification. The Court found that Plaintiffs
showed that the class was sufficiently numerous because in a two-year period 34 to 37 individuals would
age out of the Program and altogether over 500 individuals received services pursuant to the Program.
The Court found that Defendant’s conduct in limiting participation in the Program to those under the age of
21 and requiring individuals to apply for benefits constituted the requisite common nucleus of operative
fact. The Court stated that although individual Plaintiffs had different medical needs, these individual
differences were not sufficient to bar class certification. Defendant argued that the question of whether the
prospective class members were qualified individuals within the meaning of the relevant statutes posed
individualized questions requiring individualized fact-finding. The Court stated that Defendant had already
made a threshold determination that prospective class members were qualified to receive services under
the Program, and because the decision to exclude was simply based on a change in age, any such inquiry
would be minimally taxing. Thus, the Court found that there were common issues of law and fact. The
Court also found that the lead Plaintiff was an adequate class representative because his case was typical
of the proposed class, and he had a clear interest in obtaining the injunctive relief. The Court additionally
found that certification of the proposed class satisfied the requirements of Rule 23(b)(2) and rejected
Defendant’s argument that the proposed class definition was vague and undefined.
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(lxvi) Bilateral/Defendant Classes In Class Action Litigation

Brown, et al. v. Kelly, 609 F.3d 467 (2d Cir. 2010). Plaintiff brought a putative class action alleging that
Defendants unlawfully continued to arrest, summon, and prosecute individuals such as Plaintiff pursuant to
New York Penal Law § 240.35(1), a statute that was declared unconstitutional by the Second Circuit in
Loper v. New York City Police Department, 999 F.2d 699, 705-06 (2d Cir. 1993). Defendants included the
New York City Police Commissioner (“Commissioner”), the City of New York (“New York City”), the Bronx
County District Attorney (“DA”), individual New York City police officers and supervisors, and personnel of
the DA’s office in New York City (collectively “the City Defendants”), and a putative Defendant class of
state-wide political sub-divisions and law enforcement and prosecutorial personnel (the “State Defendants
Class”). Section 240.35(1) addresses loitering for the purpose of begging, and provides that a person is
guilty when he loiters, remains, or wanders about in a public place for the purpose of begging. In Loper,
the Second Circuit held that § 240.35(1) violated the First Amendment, and permanently enjoined the City
of New York from enforcing the statute. Plaintiff alleged that he was nonetheless arrested and prosecuted
under § 240.35(1) in 2003, and that § 240.35(1) continued to be enforced both in New York City as well as
in New York State. This case began with former Plaintiff Eddie Wise filing this action in 2005, and
obtaining a temporary restraining order against New York City and the State Defendants for unlawfully
enforcing § 240.35(1). Wise settled his claims with the State Defendants, and accepted the City
Defendants’ offer of judgment. The present Plaintiff, now the class representative, moved to hold the City
Defendants in contempt for their alleged failure to comply with the District Court’s June 2005 order to cease
enforcement of § 240.35(1). The District Court denied the motion. Subsequently, Plaintiff moved for class
certification consisting of: (i) a Rule 23(b)(2) “City-wide Plaintiff class” of all persons who were or would be
arrested, charged, or prosecuted for violating § 240.35(1); (ii) a Rule 23(b)(3) “State-wide Plaintiff class”
consisting of individuals against whom § 240.35(1) had been or would be enforced; and (iii) a Rule 23(b)(2)
“Defendant class” consisting of all political sub-divisions and law enforcement/prosecutorial policy-making
officials in the State of New York with an authority to arrest, charge, or prosecute a person for violation of
§ 240.35(1). After the District Court granted Plaintiff’s motion, the City Defendants appealed. On appeal,
the Second Circuit affirmed the certification of the City-wide Plaintiff Class, but vacated that portion of order
certifying the State-wide Plaintiff and Defendant classes. The City Defendants argued that the District
Court erred in certifying a State-wide Defendant class because Rule 23(b)(2) does not authorize Defendant
classes. The Second Circuit remarked that in Marcera v. Chinlund, 595 F.2d 1231 (2d Cir. 1979), vacated
on other grounds sub nom, Lombard v. Marcera, 442 U.S. 915 (1979), it had resolved that question and
concluded that Rule 23(b)(2) is an appropriate vehicle for injunctive relief against a class of local public
officials. In Marcera, the Second Circuit relied on Lee v. Washington, 390 U.S. 333 (1968), where the
Defendant class consisted of all county sheriffs and city and town wardens and jailers, and the Supreme
Court affirmed certification of a bilateral class under the pre-1966 version of Rule 23 (and the Second
Circuit stated that if considered for certification today, would most easily fit under a Rule 23(b)(2) analysis).
Marcera concluded that although a literal reading of Rule 23(b)(2) might indicate otherwise, Rule 23(b)(2)
was an appropriate vehicle for injunctive relief against a class of local public officials. Thus, the Second
Circuit concluded that although Marcera’s analysis was limited, it reflected a reasonable interpretation of
Rule 23(b)(2). The Second Circuit also considered whether the class of Defendants met the adequacy and
typicality requirements. The Second Circuit found that the class representatives inadequately filled the role
of class representatives because: (i) the action involved a host of legal and factual issues unique to them
that were likely to distract from their representation of the class; and (ii) they possessed weaker incentives
to defend against the injunctive relief sought by Plaintiffs than the remaining members of the State
Defendant class. The Second Circuit explained that, unlike the remainder of the State Defendant class, the
Defendant class representatives, all of whom were affiliated with New York City and among the named City
Defendants, were subject to claims for damages, including in some cases punitive damages, as well as
injunctive relief. The Second Circuit concluded that many key issues in this case, in which the remainder of
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the State Defendant class did not share any interest, risked dominating the class. Because New York City
was already subject to existing judicial orders with respect to its continued enforcement of § 240.35(1), and
had been found in contempt for violating them, it would have little incentive to oppose or defend against
injunctive relief that went no further than the injunctions that were in place. The Second Circuit also
concluded that there was insufficient evidence that the Defendant class representatives’ defenses were
typical of those at the disposal of other members of the State Defendant class. As a result, the Second
Circuit held that the District Court abused its discretion in certifying the State Defendant class.
Consequently, the Second Circuit vacated the certification of the Defendant classes and remanded the
matter to the District Court.

(lxvii) Public Relations/Media Consultant Privilege Issues In Class Actions

Rendon Group, Inc. v. Rigsby, et al., 268 F.R.D. 124 (D.D.C. 2010). Plaintiffs, two sisters named Rigby,
who, while working as claims adjusters for E. A. Renfroe & Co., a contractor for State Farm Mutual
Insurance Co., found information they claim showed that State Farm was defrauding the United States in
the manner in which it was processing the claims that insureds were making for damage to their homes
and businesses caused by Hurricane Katrina. Several class action law firms in Mississippi then began to
investigate and prosecute claims by those insureds against State Farm. The Rigsby sisters also brought a
qui tam action against State Farm in Mississippi. The law firms in Mississippi hired The Rendon Group,
Inc. (“TRG”), a Washington D.C.-based public relations firm, to create a favorable public atmosphere for
the lawsuits that Plaintiffs’ counsel and other law firms who were bringing or going to bring in relation to
claims stemming from Hurricane Katrina. Subsequently, a judge in a case in Alabama – in E.A. Renfroe &
Company, Inc. v. Rigsby, et al., No. 06-CV-1752 (N.D. Ala.) – considered the propriety of the Rigsbys’
taking of the documents and issued a permanent injunction requiring the Rigsby’s to return the State Farm
documents. Additionally, there was an apparent public disclosure that the Rigsby sisters had accepted a
large amount of money from their lawyer for their services as the named Plaintiffs. In the meantime, the
qui tam action was distilled to a single claim by the Rigsby sisters pertaining to a single home on the Gulf
Coast. State Farm filed a counterclaim against the Rigsby sisters, premised on their misappropriation of
confidential State Farm information relating to Hurricane Katrina claims and their subsequent improper
disclosure of this information to lawyers representing Hurricane Katrina claimants. The Court bifurcated
the trial of the qui tam action and counterclaim and stayed discovery on the counterclaims until after the
trial of the qui tam action. State Farm served a subpoena duces tecum on TRG that sought records
pertaining to work it did for the Mississippi class action firms. Efforts to narrow the scope of the subpoena
failed, and TRG moved to quash it on the grounds that the records were protected by the attorney-client
privilege. The Court rejected this argument because there was no attorney-client privilege between TRG
and the Mississippi class action firms. The Court reasoned that the firms’ clients were State Farm insureds
who sued State Farm or who were once relators in the qui tam action, such as the Rigsby sisters. The
Court determined that those persons might or might not have grounds to claim an attorney-client privilege
for information in the possession of their lawyers that reflects a confidential communication between them
for the purpose of seeking legal advice or securing legal services. Had such a claim been asserted by
such persons, the Court found that it would then be pertinent to explore whether the lawyers’ transmittal of
privileged information to a public relations firm was or was not a communication that vitiated or forfeited the
privilege. The Court declined to conduct such an analysis because a third party cannot claim a privilege
that it has never held. The Court noted that the only putative holder of the privilege who had
communicated its intentions, the Rigsby sisters, had sent a letter to the Court, in which their counsel
insisted that they would not intervene and assert any claim of privilege. Instead, they suggested that they
expected TRG to protect their interests. The Court noted that it thus confronted “… the curious situation
where the only parties with actual standing to assert an attorney-client privilege have insisted that they will
not intervene and claim it.” Id. at 127. State Farm argued that the Rigsby’s could not tell TRG to assert
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that privilege on their behalf, while they sat “… on the sidelines.” Id. For these reasons, the Court refused
to recognize a privilege for public relations work done on behalf of the class action law firms. TRG also
asserted that the subpoena was overly burdensome. TRG, however, failed to make a detailed showing by
an affidavit specifying the actual burdens that it will incur if it had to comply. The Court nonetheless
examined the requested categories of information sought by State Farm in its subpoena, and determined
that the subpoena was overbroad. The Court conducted a balancing analysis, and concluded that the
narrowing of the discovery in the underlying qui tam litigation and the bifurcation of that cause of action
from State Farm’s counterclaim added weight to the balance of issues in favor of TRG. On that basis, the
Court quashed the subpoena in part and enforced it in part as to any documents in possession of TRG
concerning the claims of the Rigsby sisters, as well as documents pertaining to the False Claims Act
action. Id. at 129.

(lxviii) Impact Of Statutes Of Limitation In Class Actions

Lewis, et al. v. City Of Chicago, 130 S. Ct. 2191 (2010). Plaintiffs, a group of African-American fire
fighter applicants, brought a class action alleging that the City of Chicago’s employment practices
subjected them to race discrimination in violation of Title VII of the Civil Rights Act of 1964 (“Title VII”). The
City sought summary judgment on the ground that the Plaintiffs had failed to file a charge with the EEOC
within the 300-day limitations period after their claims accrued. Id. at 2196. The City admitted that the fire
fighter application test administered in 1995 had a disparate impact on African-American applicants, but
argued that Plaintiffs’ claims were untimely because the limitations period accrued in January of 1996,
when the City sent applicants their test scores and announced that they would be selecting those who
scored an 89 or above and were deemed “well-qualified.” Id. The District Court denied the City’s motion,
concluding that the City’s ongoing reliance on the 1995 test constituted a continuing violation. The District
Court certified a class of 6,000 African-American applicants who scored between 65 and 88 that were
deemed within the “qualified” range. Id. The Seventh Circuit reversed, holding that the Plaintiffs’ suit was
untimely because the only discriminatory act was the sorting of scores into “well qualified,” “qualified,” and
“not-qualified” categories and that the later hiring decisions were merely automatic consequences of the
discriminatory act, not fresh violations. Id. at 2197. On further appeal, the U.S. Supreme Court reversed
the Seventh Circuit’s ruling and determined that the issue was not whether Plaintiffs’ charge was timely, but
whether the challenged practice could be the basis for a disparate impact claim at all. Id. The Supreme
Court reasoned that the City’s decision in January of 1996 to adopt a cut-off score gave rise to a
freestanding disparate impact claim, but the real question was whether each subsequent use of the cut-off
score to select new applicants constituted a new violation by the City. Id. The Supreme Court found that it
did, thus drawing a distinct line between the accrual periods for disparate treatment cases where
intentional discrimination is required and disparate impact cases in which employment practices may be
facially neutral but have a discriminatory impact on a protected class. Id. at 2199. The Supreme Court
noted that it has been settled law since Delaware State College v. Ricks, 449 U.S. 250 (1980), that
intentional discrimination claims accrue when a discriminatory decision is made, and not when it is
executed. Id. at 2197. The Supreme Court determined the same analysis does not hold for disparate
impact claims because a new violation occurs each time the unlawful practice is implemented. The
Supreme Court reasoned that, for intentional discrimination cases, the intentional act has to occur within
the limitations period. With disparate impact cases, because no intentional act is required, the adoption of
the employment practice and the application both give rise to an independent cause of action. Id. at 2200.
The Supreme Court acknowledged that its decision may result in employers facing new disparate impact
suits for practices they have regularly used for years, but that by enacting the disparate impact cause of
action at § 2000e-2(k)(1)(A)(i) under Title VII, Congress allowed such claims to be brought and if that effect
was unintended, it is a problem for Congress, to fix. Id. On this basis, the Supreme Court reversed the
Seventh Circuit’s judgment, reinstated the class action, and remanded the case for further proceedings.



Annual Workplace Class Action Litigation Report: 2011 Edition

Seyfarth Shaw LLP 613

(lxix) The Amount-In-Controversy Concept In Class Actions

Andrews, et al. v. Home Depot U.S.A., Inc., Case No. 03-CV-5200 (D.N.J. Dec. 29, 2010). Plaintiffs
brought a putative class action against Defendant in New Jersey state court in 2003 alleging that
Defendant discriminated against them because of their nationality in violation of the New Jersey Law
Against Discrimination. Plaintiffs claimed that they were paid less than American-born employees and
subjected to more rigorous working conditions. Their complaint asserted that there were more than 500
class members. Defendant removed the action. Plaintiffs then filed an amended complaint adding a
federal claim for discrimination under 42 U.S.C. § 1981, and asserted that the class consisted of “hundreds
of individuals.” Id. at 2. The Court granted Defendant’s motion to dismiss the § 1981 claim seven years
later (in 2010). Plaintiffs then moved to remand. The Court noted that it had subject matter jurisdiction
over state law claims if there is complete diversity of citizenship between the parties and the amount-in-
controversy exceeds $75,000. Id. at 3. The Court also noted that it must measure the amount not by the
low end of an open-ended claim, but rather by a reasonable reading of the value of the rights being
litigated. Id. The Court further noted that when a motion is pending, a case must be dismissed or
remanded if it appears to a legal certainty that the Plaintiffs cannot recover more than the jurisdictional
amount exceeding $75,000. Id. at 4. Plaintiff argued that removal was improper because the amount
required for diversity jurisdiction under 28 U.S.C. § 1332 was not satisfied. Defendant asserted that a
review of Plaintiffs’ complaint, statement of damages, and Defendant’s notice of removal established that it
could not be shown to a legal certainty that Plaintiffs could not recover the jurisdictional amount-in-
controversy. The Court agreed with Defendant that Plaintiffs failed to satisfy the legal certainty test. The
Court noted the damages claimed by Plaintiffs on behalf of the class were $25 million, exclusive of
attorneys’ fees, punitive damages, and costs. The Court reasoned that when this amount was divided
among the 500 purported class members, the baseline average for damages was $50,000 per class
member. The Court further reasoned that Plaintiffs sought punitive damages and attorneys’ fees, both of
which may be aggregated with compensatory damages when determining the amount-in-controversy.
Therefore, the Court held that even assuming a modest award of punitive damages, Plaintiffs likely would
surpass the jurisdictional threshold of $75,000. Id. at 5. Plaintiffs also argued that they had authorized
their counsel to waive any respective statutory damage in excess of $75,000, exclusive of costs, but the
Court noted that Plaintiffs never filed any such stipulations or waivers with the Court. Regardless, the
Court held that Plaintiffs’ stipulation subsequent to removal as to the amount-in-controversy or types of
relief sought is of no legal significance. Accordingly, the Court denied Plaintiffs’ motion to remand.
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